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Combined sewer overflow pipe opening into Fall Creek just upstream of Meridian Street in
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A

sewer system discharging sewage into a neighborhood stream is a health risk
to neighborhood residents and undermines the biological diversity of the
stream. When sewage overflows regularly, the stream blights the neighborhood and undermines the neighborhood’s integrity and diversity. The residents who
remain see the stream as their “dirty little secret.” The secret gets out on those hot
August evenings when the sewage cooks under the summer sun and the odor spreads
as the evening cools. The smell defines the neighborhood in the minds of the members of the larger community.
The constant struggle with sewage in their stream creates an environmental injustice
to the residents of the neighborhood. The stream is transformed from an asset into a
liability. The “floatables” that get flushed down the toilet hang on trees like ornaments. Birds make their nests with condoms. Carp that survive the punishment feast
on the feces floating on the surface after a heavy rain. The odor hangs in the air for
days as the sewage decomposes. Grandparents warn children to stay away from the
stream, but many children cannot resist the temptation. These children may experience stomach illnesses or more serious diseases after the rains, but no one traces the
diseases to the secret places children find along the stream.
As a result of these and other socioeconomic factors affecting older, urban neighborhoods, residents with money flee. Property values decline. Older residents rooted to
the neighborhood stick it out and make do. Newer residents seeing a great deal on
property move in but quickly reconsider.
Such was the case in 1999 with the neighborhoods along Fall Creek and White River
in Indianapolis, Indiana, downstream of Indianapolis’ combined sewer overflows.
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Combined sewer overflow pipe opening into Fall Creek by 30th Street. After these photographs were taken, the City of
Indianapolis added screening to the pipe to remove large solids.

The Problem

Combined sewer systems are relics from
the early 1900s when sewage, industrial
wastewater, and storm water were combined in a single pipe to be conveyed to a
wastewater treatment plant.1 When it
rained, the sewers were likely to overflow
into a lake, stream, or estuary because
the storm water flow was too much for the
combined sewer system to handle.2

communities are in the Great Lakes Region
and Northeast.4 The EPA estimates that
these communities discharge 850 billion
gallons of untreated sewage, industrial
wastewater, and storm water from combined sewer overflows each year.5 The
EPA’s goal is to reduce this volume by 81
percent to 160 billion gallons each year.6
Achieving this goal will cost more than $40
billion in the EPA’s estimate.7

Indiana has 107 communities with comIn 2004, according to the U.S. Environbined sewer systems—behind only
mental Protection Agency (EPA), 746 comPennsylvania with 153 and Illinois with
munities across the United States had com108.8 Recognizing the problem, Indiana,
bined sewer systems.3 Most of these

1Combined Sewer Overflow Control Policy, 59 Fed. Reg. 18687, 18689 (April 19, 1994), www.epa.gov/npdes/pubs/
owm0111.pdf; see also U.S. ENVIRONMENTAL PROTECTION AGENCY, PUB. NO. EPA 833-R-01-003, REPORT TO CONGRESS: IMPLEMENTATION
AND ENFORCEMENT OF THE COMBINED SEWER OVERFLOW CONTROL POLICY, at ES-1 (2001), www.epa.gov/npdes/pubs/csortcexecsum.pdf;
Indiana Department of Environmental Management, Wastewater Permit Programs 9 (last updated Oct. 26, 1998),
www.in.gov/idem/water/npdes/guide/wastedoc.pdf; DEPARTMENT OF PUBLIC WORKS, CITY OF INDIANAPOLIS, COMBINED SEWER OVERFLOW
LONG-TERM CONTROL PLAN AND WATER QUALITY IMPROVEMENT REPORT, at ES-1 (2001), www6.indygov.org/dpw/cso/plan.htm.
2Combined Sewer Overflow Control Policy, 59 Fed. Reg. 18687, 18,689 (April 19, 1994), www.epa.gov/npdes/pubs/
owm0111.pdf; REPORT TO CONGRESS, supra note 1, at ES-2.
3U.S. ENVIRONMENTAL PROTECTION AGENCY, PUB. NO. EPA 833-R-04-001, REPORT TO CONGRESS ON THE IMPACTS AND CONTROL OF COMBINED
SEWER OVERFLOWS AND SANITARY SEWER OVERFLOWS, ch. 1, at 1-2 (2004), www.epa.gov/npdes/pubs/csossoRTC2004_chapter01.pdf
[hereinafter 2004 REPORT TO CONGRESS].
4Id., ch. 4, at 4-13, 4-14 fig.4.1, www.epa.gov/npdes/pubs/csossoRTC2004_chapter04.pdf.
5Id. at 4-17 tbl.4.7.
6Id.
7Id.
8See id. at 4-14 fig.4.1, 4-15 fig.4.2. In about 1987 the EPA delegated responsibility for permitting combined sewer overflows and other wastewater discharges to the Indiana Department of Environmental Management. As of November 23,
2004, the department reported that it had 104 combined sewer overflow communities; the department gives a status
report for these 104 communities on its website, www.in.gov/idem/water/npdes/permits/wetwthr/cso/index.html (click on
the link labeled “CSO Tracking” to download the Excel spreadsheet).
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Combined sewer overflow pipe opening into Fall Creek at 34th and Sutherland Streets. The
pipe is about twelve feet in diameter. Much of the additional overflow due to the housing
boom is discharged through this pipe.

like most states, prohibited construction
of new combined sewer systems after the
1960s.9 It approved only systems that
relied on two pipes—one to handle
sewage and industrial wastewater, called
sanitary sewers, and the other to handle
storm water.10 In 1972 Congress banned
the approval of new combined sewer systems after July 1, 1974, and their construction after July 1, 1977.11
Properly designed, constructed, and
managed sanitary sewer systems—unlike
combined sewer systems—should not
discharge sewage into lakes, streams, and
estuaries except in extraordinary situations.12 In 2004 the EPA reported that
15,582 municipal sanitary sewer systems
had wastewater treatment plants.13 The
EPA estimated that these sanitary sewer
systems had 10 billion gallons of sewage
discharges—far less than the 850 billion
gallons from combined sewer systems.14

Indiana had 300 sanitary sewer systems—
including the 107 communities with
combined sewers.15
The communities with combined sewers
were left with a legacy that most lacked
the resources and political will to resolve.
Replacing combined sewers with sanitary
sewers is difficult, especially in urban
areas where the sewers are located under
busy streets.16
These communities had little incentive
to address the problem. Federal construction grants were focused on treatment plants and installing new sanitary
sewers into areas without sewers.17
Nationally the federal “carrot” provided
only $3.4 billion in grants for upgrading
combined sewers between 1965 and 1988
and $3 billion in loans for upgrade
between 1988 and 2003 out of more than
$141 billion awarded to states and local
governments.18

9Indiana Department of Environmental Management, supra note 1, at 9.
10Id.
11Federal Water Pollution Control Act of 1972, § 301(b)(1)(B), 33 U.S.C. § 1311(b)(1)(B) (2000).
122004 REPORT

TO

CONGRESS, supra note 3, ch. 1, at 1-3.

13Id., ch. 4, at 4-19, 4-20 fig.4.4.
14Id.
15Id.
16DEPARTMENT

OF

172004 REPORT

PUBLIC WORKS, supra note 1, at 4-14.

TO

CONGRESS, supra note 3, ch. 9, at 9-5.

18Id.
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The federal “stick” provided little incentive either. In the 1980s the EPA and state
permitting programs essentially “grandfathered” combined sewer overflow discharge points.19 The EPA and many
states were not yet willing to enforce the
requirements prohibiting discharges
such as those that routinely violated water
quality standards.20 Not until 1989 did
the EPA issue its National Combined
Sewer Overflow Strategy to chart an
approach to resolve the problem.21 The
EPA revised the strategy in 1994 when the
1989 strategy ran into implementation
difficulties.22
Without the promise of funds or a tangible threat of enforcement, combined
sewers in many communities suffered
from neglect. New sewers to accommodate growth were more attractive to political leaders than committing limited
resources to repairing aging relics that
the combined sewers had become. The
problem of combined sewer overflows
did not become a priority until the late
1990s.
Even then, the efforts were lacking. The
shortcoming was best captured in the
Indiana Department of Environmental
Management’s “Review of Sanitary Sewer
Construction Permit Applications for
Communities with Combined Sewer
Overflow Outfalls.”23 In that guidance
document, the department concluded

that it could determine whether a combined sewer system had the capacity to
handle new sewage flow based only on dry
weather conditions.24 However, measuring the capacity of a combined sewer
system designed to handle storm water
only under dry weather conditions is akin
to sizing a road based on traffic in the
middle of the night. Thus the department’s actions fell far short of the rhetoric in its 1996 Combined Sewer Overflow
Strategy in which it directed municipalities to “require new construction be
designed to minimize or delay inflow, if
at all possible, to the existing combined
sewer.”25
As a result of these forces, in the late
1990s Indianapolis was left with an overloaded combined sewer system in desperate need of repair. In its 2001 longterm control plan, Indianapolis
estimated that it averaged almost seven
billion gallons and 65 days of combined
sewer overflows.26 These overflows
caused the water quality standards for
bacteria to be exceeded for 180 days each
year.27 And, unlike many larger communities, Indianapolis is situated on a relatively small river that is not navigable;
thus its sewage discharges are less likely
to be diluted in the stream and are more
likely to cause serious damage to the river
and those using it.

19See National Combined Sewer Overflow Control Policy, 54 Fed. Reg. 37370, 37373 (Aug. 10, 1989). One of the three
objectives of the 1989 strategy was to “bring all wet weather CSO [combined sewer overflow] discharge points into compliance with the technology-based and water quality-based requirements of the CWA [Federal Water Pollution Control
Act, also known as the Clean Water Act].” Id.
20Id. The national combined sewer overflow control policy essentially waived the law’s requirements by setting up prolonged compliance requirements. In 1994 the EPA was still working to achieve the objective of the 1989 strategy of bringing the combined sewer overflows into compliance.
21Combined Sewer Overflow Control Policy, 59 Fed. Reg. 18687 (April 19, 1994), www.epa.gov/npdes/pubs/owm0111.pdf
(see introduction).
22U.S. ENVIRONMENTAL PROTECTION AGENCY, PUB. NO. EPA 832-B-95-003, COMBINED SEWER OVERFLOWS: GUIDANCE
MINIMUM CONTROLS 1–2 (1995), www.epa.gov/npdes/pubs/owm0030.pdf.

FOR

NINE

23Indiana Department of Environmental Management, Review of Sanitary Sewer Construction Permit Applications for
Communities with Combined Sewer Overflow Outfalls, 26 In. Reg. 3433 (July 1, 2003), www.in.gov/legislative/register/
Vol26/10Jul/14NONRUL.PDF.
24Id. at 3433.
25INDIANA DEPARTMENT OF ENVIRONMENTAL MANAGEMENT, FINAL STATE OF INDIANA COMBINED SEWER OVERFLOW STRATEGY 10 (1996),
www.in.gov/idem/water/npdes/permits/wetwthr/cso/finalcso.pdf.
26DEPARTMENT

OF

PUBLIC WORKS, supra note 1, at 7-10 tbl.7-2.

27Id. at 4–14.
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Residents’ Passivity

Despite the pervasive impact of sewage in
their stream, the residents along Fall Creek
and White River did not view the problem as
an injustice that must end. Five reasons
appeared to account for their passivity:28
■

Sewage was a familiar pollutant that led
residents to feel that overflows were a fact
of life, especially in an urban setting.

■

Few residents noticed that the sewage
overflows were getting worse over the
years as sewer flows from new development resulted in more frequent and
more severe overflows.

■

No one understood that sewage from
wealthier neighborhoods “upstream”
contributed to the problem.

■

Most struggled with the daily grind of
poverty and health concerns that left
them with little time to understand and
address seemingly less immediate
environmental issues.

■

Residents lacked the resources, opportunity, and knowledge needed to access
the legal and regulatory system to act on
their behalf.

Their awareness and activity began to
change in fall 1999 because of a confluence
of events. A new, local nonprofit organization, Improving Kids’ Environment, was

formed.29 One of the organization’s top priorities was to catalyze advocacy for action on
combined sewer overflows in Indianapolis
and Indiana.30 The Indiana Department of
Environmental Management decided that it
was time to revise the wastewater discharge
permit for Indianapolis.31 The Indiana
State Department of Health issued the permit in 1985, and it had expired in 1990; the
department had administratively extended
the terms and conditions of the 1985 permit
since 1990.32 And, because the mayor chose
not to seek reelection, the November election was going to be competitive. Combined
sewer overflows became a key focus of the
election campaign as the mayor’s chosen
replacement was running against a candidate who helped guide state environmental
policy during the early 1990s.33
Complaint Filed

As part of its effort to catalyze action on
combined sewer overflows, Improving
Kids’ Environment toured the overflowed
areas. Minority and low-income communities obviously bore the brunt of the overflows. After researching the affected neighborhoods’ demographics, Improving
Kids’ Environment and the Hoosier
Environmental Council filed, on October
19, 1999, an administrative complaint with
the EPA’s Office of Civil Rights on behalf of
minority residents of the Fall Creek and
White River neighborhoods in Marion

28Based on my personal experience.
29Improving Kids’ Environment (5244 Carrollton Ave., Indianapolis, IN 46220-3181; 317.442.3973) is a nonprofit advocacy coalition that facilitates tangible and significant improvements to children’s health through reductions in environmental threats to children. [Editor’s Note: Thomas G. Neltner, who was Improving Kids’ Environment’s executive director
until July 2005, founded the coalition in 1999. For more information, visit www.ikecoalition.org.]
30Improving Kids’ Environment, IKE’s Priority Projects, www.ikecoalition.org/priority_projects.htm (as of May 31, 2005).
31Press Release, Indiana Department of Environmental Management, IDEM Issues Indianapolis NPDES [National Pollutant
Discharge Elimination System] Permits (Oct. 26, 2001), www.state.in.us/serv/presscal?PF=idem&Clist=16&Elist=41562; see also
Indiana Department of Environmental Management, Fact Sheet: Belmont (AWT [advanced wastewater treatment]) Wastewater
Treatment Plant 1 (Nov. 5, 1999; rev. Aug. 2001), www.in.gov/idem/water/npdes/public_notice/belmontfs.pdf (stating that the
public notices alerting the public to the opportunity to comment on the draft permit began on November 5, 1999 (coincidentally four days before the election)); Fact Sheet 23 Post Public Notice Addendum, id. at 23 (Aug. 30, 2001). The Indiana
Department of Environmental Management did not issue the permit until 2001, and the permit was not effective until 2003.
32Fact Sheet, supra note 31, at 1. The Indiana Department of Environmental Management was created in 1987, and the permitting responsibilities shifted from the Indiana State Department of Health to the Indiana Department of Environmental
Management.
33See Indianapolis Star, Library Factfiles, Bart Peterson, Mayor of Indianapolis (updated Nov. 9, 2003),
www2.indystar.com/library/factfiles/people/p/peterson_bart/peterson.html.
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County, Indiana.34 The Concerned Clergy,
much better—and had much lower
Sierra Club’s Hoosier Chapter, and the
minority population groups.39
Mapleton–Fall Creek Neighborhood
Association quickly joined as cocom- 2. The City made the problem worse by
encouraging a housing boom that
plainants.35
added flow to the existing sewers withThe complaint alleged that the City of
out significantly increasing the capaciIndianapolis and its mayor violated the
ty of the existing sewers. The sewage
residents’ civil rights because its sewer
from the new suburban neighborhoods
system had a disproportionate impact on
was literally being discharged in the
minority residents of those neighborpoor, minority neighborhoods.40
36
hoods. The complaint alleged that the
percentage of minority residents in the 3. The City preferentially invested in
the neighborhoods with low minoriaffected areas was more than 85 percent
ty population groups. In one egreAfrican American—3.6 times higher than
gious situation in the late 1980s, the
Marion County’s average of 23.5 percent
City installed a new sewer collector
37
based on the 1990 census. The comthat diverted an estimated 200 milplaint called on the EPA to fulfill its
lion gallons of sewage from one of
responsibilities under Title VI of the
Indianapolis’ wealthiest and least
Civil Rights Act and under EPA’s Title VI
diverse communities to the Fall
regulations at 40 C.F.R. Part 7 by investiCreek neighborhood. Under most
gating the allegations and, if it found
circumstances, this sewage overthem to be valid, to force the City to elimflowed into Fall Creek.41
38
inate the disproportionate impact.
The complainants alleged five methods 4. The City’s goals fell far short of remedying the problem of the combined
by which the City of Indianapolis dissewerage overflow. If the City had
criminated against the residents:
implemented the mayor’s 1999
1. The most severe impact from cominterim proposals, Fall Creek would
bined sewer overflows was on Fall
have had more gallons overflowing
Creek and White River. As many as
after controls than the other streams
85 sewage discharges a year totaled
had before controls.42
almost 1.9 billion gallons a year. For
every three gallons the sewer system 5. The City was opposed to meeting
water quality standards for bacteria.
received during wet weather, one
It asked the Indiana Department of
gallon overflowed to the stream.
Environmental Management for a
Neighborhoods along the other
variance from the standards that
streams in Marion County fared
would have the practical effect of
34Letter from Thomas G. Neltner, Executive Director, Improving Kids’ Environment, to Carol Browner, Administrator, EPA (Oct.
19, 1999), available at www.ikecoalition.org/documents/Indy_CSO_Complaint2_10-19-99.pdf (this letter is the complaint). For
more information on the Hoosier Environmental Council, a nonprofit environmental advocacy organization based in
Indianapolis, Indiana, see www.hecweb.org. For more information on the Indianapolis civil rights action, see www.ike
coalition.org/Sewers_Indy/Indy_CSO_Civil_Rights.htm.
35E-mail from Thomas G. Neltner, Executive Director, Improving Kids’ Environment, to Office of Civil Rights, EPA (Nov. 14,
1999), available at www.ikecoalition.org/documents/Indy_CSO_Clergy_Sign-On_11-14-99.pdf.
36Neltner, supra note 34, at 1.
37Id. at 2 & att.B—Methodology to Develop Demographics.
38Id. at 1 & app. A; Title VI Civil Rights Act, 42 U.S.C. § 2000d-1; 40 C.F.R. §§ 7.30, 7.35 (2005).
39Neltner, supra note 34, at 3.
40Id. at 4.
41Id. at 5.
42Id. at 6.
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institutionalizing the disproportion- tor Carole M. Browner a scathing letter
demanding explanations as to why the EPA
ate impact on minorities.43
had commented on the complaint and prematurely judged the complaint’s merits.48
National Attention
On February 28, 2000, Indianapolis’
The complaint drew immediate national Congresswoman Julia Carson (D-Ind.) sent
attention. “Indiana Environmental Browner a letter demanding action to
Justice Case Provides EPA with ‘Easy address the injustice identified in the comWin’” was the headline in the October 29, plaint.49 On March 17, 2000, the EPA
1999, issue of Inside EPA.44 The article responded to Congresswoman Carson’s letcited an unnamed EPA source as saying, ter; the EPA cited its concerns that a con“[T]he case may prove to be a particular- gressional rider on the EPA’s 1999 and
ly good case for OCR [Office of Civil 2000 appropriations prohibited the EPA
Rights] investigators, noting that it is from using funds to implement or adminis‘much closer’ to a traditional civil rights ter its interim guidance that addressed
complaint than most of the complaints investigation of Title VI complaints chalthe agency has received thus far.”45 The lenging permits.50
article went on to say, “But because the
Indianapolis complaint hinges on the Allegations Accepted by the EPA
amount of money spent by officials, and
how they prioritized the activities, there On October 12, 2001, the EPA detercould potentially be much more ‘clear mined that three of complainants’ allegacut’ evidence of discrimination.”46 tions met the four jurisdictional requireAccording to the article, a second ments under 40 C.F.R. § 7.120.51 The
unnamed source familiar with the issue four jurisdictional requirements are that
stated that “the Indianapolis complaint the complaint must
could pose an inviting, ‘easy win’ for EPA
■ be in writing;52
if it ultimately takes up the case.”47
■ describe the alleged discriminatory act
The article prompted Congressional
that violated the EPA’s Title VI regulaCommerce Committee Chairman Thomas
tions;53
J. Bliley (R-Va.) to send EPA Admin-istra43Id.; see also Indiana Department of Environmental Management, Public Noticing the Receipt of a Variance Application
(Sept. 13, 1999), www.in.gov/idem/water/npdes/public_notice/indyvar.pdf.
44Indiana Environmental Justice Case Provides EPA with “Easy Win,” INSIDE EPA (Inside Washington Publishers, Arlington,
Va.), Oct. 29, 1999, at 23 (on file with Thomas G. Neltner).
45Id. Most of the other complaints related to facility siting issues.
46Id.
47Id.
48Letter from Cong. Thomas J. Bliley, Chairman, Committee on Commerce, U.S. House of Representatives, to Carol M.
Browner, Administrator, EPA (Dec. 1, 1999) (on file with Thomas G. Neltner); see also Commerce Committee Grills EPA on
Indiana Environmental Case, INSIDE EPA (Inside Washington Publishers, Arlington, Va.), Dec. 2, 1999 (on file with Thomas
G. Neltner) (article quotes text of Bliley letter).
49Letter from Cong. Julia Carson, U.S. House of Representatives, to Carol M. Browner, Administrator, EPA (Feb. 28, 2000),
available at www.ikecoalition.org/documents/Indy_CSO_Carson_EPA_2-28-00.pdf.
50Letter from Ann E. Goode, Director, Office of Civil Rights, EPA, to Cong. Julia Carson, U.S. House of Representatives (March
17, 2000), available at www.ikecoalition.org/documents/Indy_CSO_EPA_Carson_3-17-00.pdf (in response to Letter from Cong.
Carson, to Carol Browner, Administrator, EPA (Feb. 28, 2000)); see EPA, Interim Guidance for Investigating Title VI Administrative
Complaints Challenging Permits, www.epa.gov/civilrights/docs/interim.pdf (Feb. 25, 1998); for EPA guidance on Title VI complaints, see Office of Civil Rights, EPA, Policies and Guidance, www.epa.gov/civilrights/polguid.htm (last updated July 20, 2005).
51Letter from Karen D. Higgenbotham, Acting Director, Office of Civil Rights, EPA, to Thomas G. Neltner, Executive
Director, Improving Kids’ Environment 4–5 (Oct. 12, 2001), available at www.ikecoalition.org/documents/Indy_CSO_EPA_
Accept_10-12-01.pdf.
5240 C.F.R. § 7.120(b)(1) (2004).
53Id.
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■

tute[d] a discriminatory act that
[made] disproportionate impacts of the
sewer overflows worse.”56

be filed within 180 days of the alleged
discriminatory act;54 and

identify an EPA assistance applicant or
recipient that allegedly committed the
Negotiating a Resolution
discriminatory act.55
The EPA accepted three of complainants’ Immediately after accepting the comallegations for investigation and notified plaint, the EPA suggested that the comthe City of Indianapolis and the com- plainants request that the EPA suspend
plainants of its decision. The EPA restat- the investigation to allow the parties an
opportunity to negotiate a resolution.
ed the allegations as follows:
The complainants agreed for the follow■ That the City’s ’s June 9, 1999, applica- ing reasons:
tion, as amended, to the Indiana
■ The EPA lacked the resources to begin
Department of Environmental Managethe investigation for at least six months
ment, for a variance from the water qualand could not assure the timeliness of
ity standard–based effluent limitations
its investigation when it did begin.
for E. coli made clear that the City did not
intend to remedy the disproportionate ■ Because the City had submitted a proimpact that resulted from the operation
posed long-term control plan in April
of its sewer system. This variance
2001, the EPA and the City already were
application was directed to effluent
negotiating to resolve many of the
limitations for combined sewer overissues raised in the complaint, and
flows to be included in the City’s
complainants were concerned that a
renewed National Pollutant Discharge
resolution would essentially foreclose
Elimination System permit.
their participation.
■

■

■

That in July and August 1999 the City
diverted capital improvement funds
away from addressing the disproportionate impact on the Fall Creek neighborhood when it invested a substantial
sum in a project to reduce floods and
combined sewer overflows on Pogues
Run, which has a substantially smaller
minority population that the Fall Creek
neighborhood.
That on August 18, 1999, the City issued
a capacity certification for one treatment plant, which the complainants
claimed would result in increased
sewage flowing in the Fall Creek sewer
system, thereby “exacerbating the disproportionate impact on the African
American residents of [the] Fall Creek
neighborhood.” The complainants also
alleged that the City’s issuance of a certification without requiring storage of
sewage or offsets for new flow “consti-

■

The citizens of Indianapolis had elected
a new mayor who regularly and publicly
expressed his disgust and dismay with
the sewage overflows and was strongly
committed to resolving the problem.

■

Under the new mayor’s leadership, City
staff and complainants had begun to
communicate regarding the civil rights
issues related to combined sewer overflow problems.

■

Communications between the City and
the complainants were cordial but not
productive, leading the complainants
to conclude that the EPA’s presence at
formal discussions would be a significant benefit.

On December 3, 2001, the EPA sent the
civil rights complainants a letter in which
it agreed to suspend its Title VI investigation of the complaint at the complainants’ request.57 The EPA stated:

54Id. § 7.120(b)(2).
55Id. § 7.15.
56Higgenbotham, supra note 51, at 4.
57Letter from Gail C. Ginsberg, Chairwoman, Title VI Task Force, EPA, to Thomas G. Neltner, Executive Director, Improving Kids’
Environment (Dec. 3, 2001), available at www.ikecoalition.org/documents/Indy_CSO_EPA_IKE_Suspend_12-3-01.pdf.
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We have agreed that EPA, the City
and IDEM [Indiana Department
of Environmental Management]
will continue to hold inter-governmental meetings to discuss
issues pertaining to Indianapolis’
long-term control plan. Following
each such meeting, insofar as is
possible, the governmental parties
will meet with you and the parties
you represent to inform you of
their progress on the Long-Term
Control Plan and to seek your
input on the issues of concern to
you.58
Meeting

The initial meeting on December 12, 2001,
among the complainants, the City, the
Indiana Department of Environmental
Management, and the EPA was far from
cordial or productive. Later on, however,
with the EPA in the room, the dynamic
changed dramatically. The complainants
were on an equal footing with the City.
Through the intense back-and-forth discussion among the parties, the EPA saw
serious underlying differences. Dueling
meeting summaries further exposed different perspectives.59
A month later, the director of the City’s
Department of Public Works—the lead
department in the negotiations—transferred to a new agency. The new director
took a more open and respectful
approach. She immediately agreed to
notify the public when combined sewers
overflowed—a long-standing demand of
the complainants.60

back up its positions. It reviewed draft
documents and proposals with the complainants before making decisions
regarding combined sewer overflows and
generally incorporated the complainants’
comments into its decisions.
Despite this progress, in 2004 the negotiations briefly took a step backward. The
complainants’ key concern was the City’s
unwillingness to implement—or even
seriously consider—restrictions on new
sewer connections that would increase
the frequency and duration of sewer
overflows. From the complainants’ viewpoint, these sewer connections added to
the base dry weather flow in the combined sewer systems. When it rained,
less capacity was available in the combined sewer, and this reduced capacity
caused combined sewer overflows to
occur more frequently and last longer.
The complainants perceived the City’s
unwillingness to consider restrictions as
particularly egregious because the cumulative effect of the connections on sewer
overflows essentially shifted sewage from
the wealthier, less diverse, newer neighborhoods to the inner city, minority
neighborhoods. The minority neighborhoods believed that they were subsidizing
the economic growth of the City and that
their health and well-being were being
undermined. From the City’s perspective, any increase in base dry weather
flow from a new connection was extremely small compared to the amount of storm
water entering the system during a
storm. Further, projects to reduce overflow volumes were already under way or
completed in most watersheds, including
Fall Creek. The City maintained that
these projects more than offset any
assumed increase in overflows from new
sewer connection permits.

During 2002 and 2003, the negotiations
became productive, and the City redoubled its efforts to improve its combined
sewer overflow long-term control plan
significantly. The City responded to com- While the EPA participated constructiveplainants’ questions with solid analysis to ly in the negotiations, communicated
58Id. at 1.
59Thomas G. Neltner, January 31, 2002, Meeting Summary (Feb. 1, 2005) (on file with Thomas G. Neltner); City of Indianapolis,
January 31, 2002, Meeting Summary (Feb. 26, 2002) (on file with Thomas G. Neltner).

60Neltner, Meeting Summary, supra note 59; see also Indiana Department of Environmental Management, City of Indianapolis,
“Stream Line” Newsletters, www.indygov.org/eGov/City/DPW/Environment/CleanStream/Help/News/newsletter.htm (last visited
May 31, 2005) (describing history of public notification program from combined sewer overflows); Indiana Department of
Environmental Management, City of Indianapolis, Sewage Overflow Alerts, www.indygov.org/eGov/City/DPW/Environment/
CleanStream/Help/News/sewage_alerts.htm (last visited Oct. 4, 2005).
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effectively with the stakeholders, and
thoroughly considered the City’s proposals to upgrade its combined sewer system, the EPA never got a handle on this
sewer connection issue because the EPA
was focused on the long-term control
plans and not the immediate effects of
the City’s day-to-day decisions. The EPA
allowed the dispute to simmer. The dispute rose to the surface when the City
introduced an amendment to the ordinance regarding permits for sewer connections; the amendment would have prohibited the construction of new combined sewer
overflows, as required by the City’s National
Pollutant Discharge Elimination System
permit.61 The complainants objected and
claimed that the amendment did not go far
enough. Under the direction of the chairman of the City-County Council Committee
that oversees the ordinance and the City’s
director of the Department of Public Works,
the complainants and the City worked out a
process to resolve the issues involved in the
City’s approval of sewer connections.62
Through this process, the parties partially
resolved these issues, and a full resolution
is possible as sewer connection regulations
are revised.63

Indianapolis’ minority community. Before
the City had a final plan approved by the
Indiana Department of Environmental
Management and the EPA, the complainants leveraged projects that reduced
sewage overflows and odors in their neighborhood.64 The streams’ overall appearance has improved significantly, thanks to
the City’s efforts to implement these projects before the overall plan’s final approval
and to improved sewer maintenance.65

The complaint is expected to result in
even more benefits for the minority
community. In April 2001, six months
before the EPA accepted the complaint
for investigation, the City proposed a
plan costing just over $1 billion that
would result in twelve days and three billion gallons of overflows per year.66
When the City finalizes the long-term
control plan this fall, the City is expected
to propose a plan that is close to $2 billion with only three to four days and
about one billion gallons of overflows per
year.67 This is double the investment for
66 percent fewer gallons and 66 percent
fewer days of overflows. The City’s final
long-term control plan, by ensuring that
the City treats equally all streams affected
by combined sewer overflows, should
Tangible Benefits
eliminate the discriminatory impact that
68
The administrative civil rights com- formed the basis of the complaint. And
plaint has yielded tangible benefits to the City is working on final revisions of

61CONSOLIDATED CITY AND COUNTY, INDIANAPOLIS/MARION, IND., REV. CODE § 671.151 (codified through ordinance No. 6, 2005
(supp. No. 15)), available at http://library2.municode.com/mcc/home.htm?infobase=12016&doc_method=cleardoc (select
chap. 671, art. VII); see also Indiana Department of Environmental Management, Authorization to Discharge Under the
National Pollutant Discharge Elimination 49 (Oct. 26, 2001) (system permit for Belmont Treatment Plant issued to the City
of Indianapolis), www.in.gov/idem/water/npdes/public_notice/belmontfinalpermit.pdf.
62See Indianapolis Department of Public Works and Improving Kids’ Environment, Indianapolis Sewer Use Ordinance No. 238
Non-NPDES [National Pollution Discharge Elimination System] Permit Related Language, Memorandum of Understanding (May
14, 2005), available at www.ikecoalition.org/documents/Indy_Sewer_Connection_Agreement_5-14-04.pdf.
63See INDIANAPOLIS DEPARTMENT OF PUBLIC WORKS, SEWER CONNECTION STAKEHOLDER GROUP, REPORT TO THE CITY-COUNTY COUNCIL OF
INDIANAPOLIS–MARION COUNTY PUBLIC WORKS COMMITTEE ON SEWER CONNECTION ISSUES (Oct. 14, 2004), available at www.ike
coalition.org/documents/Indy_Sewer_Council_Report_10-14-04.pdf.
64The City of Indianapolis installed odor control equipment on one building handling the sewage. See Department of Public
Works, City of Indianapolis, Completed Projects, www.indygov.org/eGov/City/DPW/Environment/CleanStream/Projects/completed_projects.htm (last updated Sept. 29, 2005).
65Based on my regular tours of neighborhood and discussions with residents.
66DEPARTMENT

OF

PUBLIC WORKS, supra note 1 (see Section 7 for Recommended Plan).

67City of Indianapolis, Presentation at the Meeting of Clean Stream Technical Advisory Committee (Sept. 12, 2005) (on
file with Thomas G. Neltner).The schedule originally called for the plan to be adopted in September 2005, but, at writing, the City is behind schedule by approximately two months.
68Id.
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Indianapolis’ congresswoman cited the
complaint as a civil rights issue that the
EPA must resolve. By contrast, a Virginia
congressman objected to the complaint
out of fear that the EPA would act too
The administrative complaint process for aggressively and uncover the extensive
civil rights violations has been encourag- discrimination that might hold up pering to the civil rights complainants. After mitting in other communities.
the EPA accepted the complaint for
investigation, the EPA crafted a process The EPA’s Title VI civil rights regulations
that allowed the parties to suspend the gave the agency a valuable tool to resolve
investigation and resolve the dispute legitimate disputes between minority
more constructively. In essence, the EPA residents and organizations such as
municipalities benefiting from the EPA
ensured that the parties “played fair.”
funding that may discriminate against
A critical undercurrent in the process minority residents.71 The EPA’s acceptwas the stigma associated with a munici- ance of the complaint validated the
pality being formally accused of violating minority community’s concerns without
its residents’ civil rights. In the heat of an inflaming the situation. And EPA Region
election, a lame-duck mayor “blasted” 5’s use of the civil rights complaint in fulthe complaint.70 A candidate focused on filling its responsibilities under Title VI
the issue to differentiate himself from of the Civil Rights Act demonstrated the
his opponent. And the implications of EPA’s sensitivity and responsiveness to
the stigma extended to Congress. the situation.
its standards so that the City accounts for
the potential impact of sewer connections on combined sewers during wet and
dry weather. 69

69See Indianapolis Department of Public Works, Project Summary: DPW [Department of Public Works] Sanitary Standards
Update Project, Project No. SY-00-190 (Aug. 27, 2004) (on file with Thomas G. Neltner).
70George McLaren, Mayor Blasts Environmental Groups, INDIANAPOLIS STAR, Oct. 16, 1999, at 1 (City-State Section).
71See 40 C.F.R. § 7.15 (2004).
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