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I.

Introduction

For more than a decade, the use of mediation in cases where one disputant has abused the other has
been consistently denounced by battered women’s advocates. /1/ However, much like a monster in
a grade B horror film who reappears just when the protagonists have been lulled into a false sense
of security, discussion of mediation in domestic abuse cases has resurfaced.
Mediation as a viable alternative in cases where domestic abuse is an issue has resurged for a
variety of reasons, such as the frustration with shrinking advocacy resources for battered women,
particularly those who are indigent, /2/ the apparent willingness of lawyers and judges to withdraw
from complex, emotionally charged matters incapable of quick resolution, /3/ and reports of
mediation’s benefits, even in domestic abuse cases. /4/ The purpose of this article is threefold: (1)
to reiterate that mediation is never appropriate at the domestic abuse protection order stage and is
similarly problematic in subsequent proceedings when the parties have a history of violence; (2) to
emphasize that advocacy and attorney-assisted negotiation are the preferred means to handle cases
involving domestic abuse; and (3) to explore ways in which available resources may best be used to
protect the safety and interests of battered women.

II.

The Mediation Process

Mediation can be characterized in different ways. Proponents describe mediation as a voluntary
process in which a neutral third person assists participants in reaching a consensual agreement on
disputed issues after considering available options and alternatives. /5/ From a more skeptical
perspective, mediation is viewed as a "private, nonappealable, and unenforceable approach" to
dispute resolution that has no consistency in its application or outcome. /6/
General agreement exists, even among mediation enthusiasts, that no matter -- regardless of the
specific issues involved -- should be mediated when domestic abuse of a serious nature has
occurred between disputants. /7/ Many mediators do recognize that the use of mediation when
domestic abuse is involved does not serve either their profession or the public. /8/ However, other
mediators are rethinking the connection between domestic abuse and mediation, perhaps because of
the higher incidence of domestic abuse between intimate partners than previously suspected. /9/
Taking a strict stance on the domestic abuse issue reduces the available number of suitable cases
for referral to mediation.

The mediation literature purports to value voluntariness and equal bargaining power in the
mediation process. Voluntary participation in the process, as well as voluntary agreement to
specific terms, may be difficult to assess when battered women are involved. A victim may be too
intimidated to give an informed voluntary consent to mediation. Domestic abuse reduces the abused
woman’s freedom to make many choices for herself, including her freedom to choose mediation.
/10/ Even when the victim has "consented to" mediation, she may seem willing only because of her
belief that she really has no other viable option. /11/ Her abuser may have threatened her or may
have convinced her that the legal system will be much more sympathetic to him (e.g., that she will
lose her children or lose all financial support). Neither victim participation in the mediation process
nor any agreements achieved through such an unbalanced "mediation" are truly voluntary.
Research indicates that participants sometimes feel coerced into reaching settlements in mediation.
/12/ Women who have experienced domestic abuse are more likely than other women to have
established a pattern of deferring to their abusers in disagreements. /13/ Therefore, it should be
assumed that a battered woman cannot voluntarily consent to participate in mediation or to the
terms of a final agreement reached through mediation.
The importance of equal bargaining power is acknowledged by mediators. /14/ Mediators have
exhibited limited focus, however, on identifying and attempting to remedy power imbalances. /15/
Many mediators, aware that a perfect power balance between two parties in a relationship can never
be achieved, believe that sufficient skill and sensitivity can tip the balance of power to produce a
fair outcome. /16/ Mediators need to understand that no amount of skill or training can make up for
the control that an abuser exerts over his victim and that negotiations between these parties cannot,
in good conscience, be called "mediation."
The mere presence of the abuser may be frightening and intimidating to a battered woman, to say
nothing of the prospect of attempting to negotiate with him. /17/ The coercive effect of domestic
abuse automatically skews the equality of bargaining power completely to the advantage of the
abuser. It should be presumed that equality of bargaining power never exists when one disputant
has abused another disputant and therefore principled mediation cannot take place.
Mediation emphasizes the privacy and autonomy of the family. /18/ The mediation process focuses
on the relationship between the parties without assessing blame for inappropriate, asocial, or
criminal behavior. The batterer is not required in mediation to admit responsibility for his abusive
behavior. /19/
In our society, the battered woman is often blamed and made to feel responsible in some way for
the violence perpetrated against her. /20/ The notion that the victim provoked her abuser is used to
justify and support male dominance and control and to reduce the societal censure for the abuser’s
use of physical force against the victim. /21/ Since the mediation process is not designed to deter
violent behavior or to protect victims, its use is particularly perilous for battered women. /22/
Protection of one’s safety should be considered too important to entrust to any other but the legal
system, which has the power to remove the batterer from the home, to arrest when necessary, and to
enforce the terms of a decree if a new assault occurs. /23/

III.

The Domestic Abuse Protection Order Process

In the mid 1970s, as part of a larger reform movement in the area of domestic abuse, the issuance
of temporary protection orders (TPOs) for emergency relief replaced the cumbersome and timeconsuming order-to-show-cause process, thus permitting access to the courts in an efficient and
timely fashion. /24/ The current statutory schemes in most jurisdictions are designed to allow
battered women to file these applications pro se or with the assistance of a lay advocate, court
liaison, or volunteer from a local domestic abuse shelter or services program. /25/
A.

Uncontested Cases

While some courts schedule particular days and times for the domestic violence docket, other
courts hear applications for extension of TPOs on an as-needed basis. At the hearing, the judge or
the clerk calls the docket to determine who is present. Due to the dynamics of the battering
relationship, several no-shows on the petitioner and the respondent sides are not uncommon. These
cases are often summarily dismissed without prejudice. /26/ In uncontested cases where the
respondent fails to appear and there is proof of service, the court normally extends the TPO order
automatically or after taking additional brief testimony from the petitioner. The battered woman
then can proceed on her own or with the support of a friend or family member. Sometimes lay
advocates are available to aid women during this stage. /27/ Occasionally, respondents appear and
have no objection to the allegations of domestic violence or the relief ordered. The court generally
extends the order in those situations, again after taking brief testimony or obtaining the
respondent’s assent on the record.
B.

Contested Cases

The contested cases that remain on the docket are of two basic types: those in which the respondent
denies the alleged acts of domestic violence and those in which the respondent admits the violent
acts but disputes the temporary relief granted to the petitioner. That mediation will be used to
determine whether domestic abuse occurred is unlikely, although there have been rare reports of its
use in similar ways. /28/ If the court is satisfied that domestic abuse has occurred, then it is timely
for the court to grant appropriate relief.
Woefully, mediation is being employed in some jurisdictions to resolve issues of custody,
visitation, child support, spousal maintenance, and property settlement at the protection order stage.
/29/ Mediation should never be used at this stage of the process, when the most recent incident of
abuse may have occurred only a few days earlier. That an ethical mediator would even attempt to
reach a settlement of these issues by conducting a joint mediation session, that is, with the parties
sitting in the same room together, is virtually inconceivable. Voluntariness and equality of
bargaining power, which form the cornerstone of mediation’s effectiveness, would be virtually
nonexistent. Domestic abuse intimidates the victim and reduces her ability to represent, or even
identify, her own interests. The victim may not even recognize that she is acceding to her abuser’s
wishes for fear of abuse and that this pattern is detrimental to her. /30/ These concerns would apply

even if an individual caucus or shuttle mediation format were used. /31/ Nevertheless, mediation is
sometimes offered to unrepresented parties as a viable shortcut to resolve these issues.
A mechanism should be in place to offer counsel for battered women at protection order hearings.
If the respondent denies that domestic violence occurred, a hearing must be conducted to determine
whether the statutory requirements for domestic violence are met. If not, the court has no authority
to enter a protection order or to grant other relief. Even when the process is less formal, for
example, where the rules of evidence are relaxed, an attorney advocate may be key to ensuring that
the petitioner’s case is presented fully on direct and cross-examination.
Planning for the contested case at the protection order phase presents a real strategic problem. /32/
Often, there is no way to know in advance whether the respondent will appear at all, whether he
will come alone, or whether an attorney will be present with him. A few courts request that counsel
notify the clerk if they intend to make an appearance on behalf of the respondent. As a practical
matter, this is difficult to control. Unlike small claims court, where attorneys are sometimes
excluded completely by statute or court rule, attorneys who appear on behalf of either petitioners or
respondents are rarely denied the opportunity to participate in the protection order hearing. The
court may grant a continuance to allow an unrepresented party on either side to obtain
representation. When the respondent makes such a request, the court is likely to grant it while
leaving the TPO’s protections in place. However, when the petitioner asks for a delay to obtain
counsel, she may be required to proceed without an attorney since she is the moving party. To pit
an unrepresented, battered woman against her abuser and his attorney in a contested hearing is
obviously undesirable. To avoid this problem, the court should liberally grant continuances for
brief periods to allow victims to obtain counsel.
When the focus is on fashioning appropriate relief, an attorney’s assistance, either by negotiating
with opposing counsel or by presenting arguments for court-ordered relief, is vital. Statutory
schemes vary greatly in the relief that may be granted. Most statutes provide for the inclusion of
no-contact provisions and awards of temporary custody with visitation. /33/ A few states’ statutes
allow for monetary transfers for the purpose of spousal maintenance, and a greater number provide
for child support. /34/ At least 38 states "explicitly grant judges the latitude to grant any
constitutionally defensible relief that is warranted." /35/
Many judges are reluctant without encouragement to assert their authority to order necessary
financial relief. /36/ This is unfortunate because economic pressure is a primary reason for battered
women to reconcile with their abusive partners. Unless a temporary financial award is entered at
the earliest possible point, the likelihood that a battered woman will return to her abusive partner is
increased, perhaps with disastrous consequences for her and her children. /37/
The temptation may be great to allow battered women to proceed pro se through the protection
order process. However, with representation at this juncture, the short-term payoff for a minimal
amount of attorney labor can be high. Under either the detailed relief or the catchall statutory
scheme, representation by counsel allows the greatest opportunity for battered women to obtain
appropriate relief because attorneys are more likely to induce the court to exercise the full range of
available options. /38/ If the court is not amenable to awarding prompt and effective relief at the
protection order phase, an attorney is in the best position to appeal an unfavorable decision, to

continue representation in a superior court domestic relations proceeding, to advise the petitioner
about other courses of action such as filing a criminal complaint, or to make a referral for other
legal representation.

IV. Formal Domestic Relations Proceedings: Custody and Divorce
Actions
Although the protection order process may be a temporary relief for the battered woman to get back
on her feet, the issues of divorce or custody require the filing of formal pleadings at some point.
Prior to the filing stage, clients may need legal advice, a unique function that may be performed
only by attorneys. The essential elements of legal advice include applying the law to a specific set
of facts, suggesting a particular course of action for the client, and predicting the outcome of a case
or controversy.
An examination of the critical role played by an attorney in most matrimonial cases demonstrates
some of the potential shortcomings of mediation, particularly where battered women are involved.
/39/
A.

Child Custody

Historically, child custody, whether standing alone or as part of a divorce case, was the initial legal
issue referred to mediation for resolution. Attorneys and judges seemed eager to abdicate
responsibility for decision making in the complex and emotionally charged area of custody. In the
legal process, greater reliance is placed on input from psychologists and social workers, while
"bright-line" rules have given way to vaguer standards in custody determinations and "joint
custody" preferences.
The use of mediation "reduces the likelihood that a battered woman will receive custody." /40/
Women generally have a greater commitment to child rearing and may be fearful about the
possibility of losing custody. /41/ Fathers may be less "risk averse" and request custody to gain
leverage on other issues. /42/ Discussions about discrete legal issues such as custody can raise
related concerns, many of them financial. Certainly, custody arrangements may affect child support
and domicile in the marital residence. If custody is mediated without consideration of other issues,
the mother has no other bargaining chips and only the mother has rights to forgo. /43/
"Joint custody" seems to represent the mediation ideal since the goal of the process is agreement
and promotion of "win-win" results rather a determination of the "best interest" of the children.
However, true joint custody in the sense of shared decision making and caretaking is rare. /44/ In
practice, the typical joint custody arrangement is similar to the traditional single custodian with
noncustodial visitation arrangement, with one crucial difference -- in joint custody the noncustodial
parent has an important veto right over the parent who provides daily care and guidance. /45/ What
has changed only is the authority of mothers to make decisions, and this may be dangerous for
battered women compelled to deal continually with their batterers on issues concerning the
children.

Mediation literature avoids discussion of the "primary caretaker" standard for custody. /46/ A
higher rate of joint custody agreements result from mediation than from other prevalent means of
dispute resolution, including adjudication and attorney-assisted negotiation. Most "functional
plans" developed in mediation leave most of the mundane responsibilities of child rearing with the
parent who has usually fulfilled them -- the mother. /47/
The well-being of the children is a consistent theme promoted by mediation advocates. /48/ The use
of a particular dispute resolution process, however, has no impact on the children’s ability to cope
with the aftermath of divorce. /49/ Despite the lack of evidence linking mediation with postdivorce
adjustment or "best interests" of the children, which is the standard used in most jurisdictions for
custody decision making, "mediation is often the primary vehicle for resolution of custody
disputes" by statute, local rule, or jurisdictional practice. /50/
However, demonstrable evidence exists that children are direct or secondary victims when
domestic abuse has been perpetrated by one parent on the other. /51/ Such evidence militates
against joint custody arrangements. In three-fourths of the states, courts are required or permitted to
consider domestic abuse as a factor in custody decision making. /52/ In the mediation process,
battered women may lose this statutory custodial advantage.
B.

Child Support

The absence of specific, codified standards in the child support area may have fueled the mediation
industry. /53/ However, federal law and regulations now require each state to have one set of
guidelines for establishing and modifying child support orders. /54/ Accordingly, the need for
alternative dispute resolution in this area has been virtually eliminated. /55/ This is good news for
battered women for whom greater financial security overall, and for their children in particular, is a
critical issue.
It is questionable whether child support should be mediated at all outside the presence of a third
party who represents the child’s economic interests. /56/ Earlier research results indicate that joint
custody mediated agreements provide for the support of children less often than either attorneynegotiated or judicially assisted settlements. /57/
If disparities in earning power exist, payment of child support by the parent who is better situated
financially is appropriate even in split custody or joint physical custody arrangements. /58/ If
mediation is employed, it is imperative that neither mediators nor the process "exploits or feeds into
the culturally induced tendency of women to be conciliatory and to trade away substantive benefits
in return for affective and symbolic 'benefits,’ especially those that are unlikely to be reaped." /59/
C.

Spousal Maintenance

The extent to which spousal maintenance is addressed in mediation is not clear. /60/ Before1988,
spousal maintenance might have been "traded off" for higher child support payments.

In many marriages, the greatest asset is the supporting spouse’s earning power, which includes the
homemaker’s contribution: "[T]he only possible distribution of this asset is via alimonymaintenance." /61/ The economic consequences of divorce on men and women and the disparities
in potential earning power based on gender are receiving growing recognition. The formal legal
system may be better equipped to evaluate a homemaker’s contribution and to translate it into a
maintenance award.
D.

Property Division

Mediation should be a reasonable method to resolve property issues between equally empowered
disputants operating in good faith. /62/ But certain pitfalls may affect battered women’s abilities to
use mediation to a greater extent than other disputants. Mediators recognize the need for outside
assistance when the financial picture presented by the parties is complex. /63/ The financially
dominant partner, usually the husband, may urge mediation with strict instructions to avoid
consulting legal counsel. One means of control typically exercised by abusers is command over
financial matters in the household. As a result, many battered women have little or no information
about their family income, assets, or expenditures.
Honesty and openness are essential elements of mediation; however, the withholding of
information may be endemic in matrimonial matters. The mediator has no means to compel
financial disclosure. Full revelation of assets including separate property is a critical prerequisite to
division of marital property. Although, even in adjudication, there is no absolute guarantee of full
disclosure, the legal system offers "various, albeit imperfect, means of obtaining disclosure,
including depositions, subpoenaing of records, and coercive sanctions for noncompliance or false
representations." /64/ When husbands control the assets, women may be vulnerable if mechanisms
are not available to force disclosure. /65/
An interrelated issue is the identification and valuation of property for inclusion in the "marital
pot," a complicated question in both equitable-distribution and community-property states.
Financial experts may be needed to appraise and value assets. /66/ Recent decisions and legislation
have expanded the definition of marital property to include vested pensions; professional licenses,
degrees, and practices; life insurance; and deferred employment benefits. /67/ Homemakers’
nonpaid contributions to the acquisition of marital assets are explicitly recognized in some states.
/68/
In addition, functions routinely performed by attorneys for matrimonial clients may be lost in the
mediation process. For example, if a pension is divided, the pension fund manager and the
employer should be notified in writing of the nonemployee spouse’s interest in the funds, especially
if distribution is deferred. Since the law in this area is in flux, diligence is required, even for legally
trained persons, in order to be familiar with the most recent developments.
In most jurisdictions, injunctive relief is available to prevent dissipation of assets. Mediation offers
no such safeguard. Through the use of formal discovery mechanisms, information may be obtained
regarding sale, exchange, barter, or destruction of property that occurred before and after the

separation of the parties. The spouse without domination or control over disposed assets may be
allowed a "credit" when other property is divided. Since mediation is a "future-oriented" process,
mediators may tend to exclude previously dissipated assets from consideration in the distribution of
property.
In many divorce matters, allocation of property is less significant than the determination of
responsibility for outstanding obligations to creditors. Mediators may be inclined to divide equally
the debts or to assess responsibility for payment to the party who retains possession of a particular
item, such as a motor vehicle. This approach ignores certain realties such as disparity in income of
the parties or the actual ability to make payments. Mediated agreements may not have
"indemnification and hold harmless" provisions, which may be necessary as a basis for a crossclaim if the former spouses are sued by a third party.
It may be more difficult to draft an agreement that provides protection in the event a bankruptcy
action is initiated by one party. Mediation increases the likelihood that an innocent female spouse,
who may be struggling to establish a good credit rating in her own name, will be compelled to try
to satisfy joint obligations arising out of the marriage in order to protect her future financial
position. In most situations, the protection of a carefully drafted property settlement agreement with
advice of counsel is needed.
In order to address property issues effectively, mediators and advocates must understand the tax
ramifications of the sale or exchange of property. /69/ The impact of certain intraspouse transfers
on eligibility for public entitlement programs (i.e., Aid to Families with Dependent Children and
supplemental security income) must be considered as well. Mediators may be particularly
unfamiliar with the effects of property division on poor persons since the administrative policies
and regulations are complex and subject to change. /70/
If one spouse has abused the other, the victim may have a claim through a tort action to recover
damages. /71/ In some jurisdictions, such a claim must be pleaded as a part of the divorce petition.
/72/ The impact of inclusion of such claims in a mediated agreement is unclear. The inclusion of
the claim only in the mediated agreement may not be sufficient to reduce the matter to judgment for
enforcement purposes or to collect from a victim’s compensation fund where the batterer is
judgment proof.
E.

Other Issues

Other complications may exist in a domestic relations case. Immigrant spouses who have been in
the United States for less than two years may have only "conditional" status under federal
immigration laws, and this becomes an underlying concern no matter what is at issue. /73/ Lowincome parents who receive public assistance may become ineligible for various types of benefits if
they agree to certain types of joint physical custody. /74/ In biracial or bicultural families, parents
who disagree about custody may be concerned with preserving cultural or religious values through
given custody arrangements. /75/

The participants may have emotional or mental health problems that block resolution of clearly
identified legal issues. Depending on their levels of sophistication, participants and mediators may
be able to identify none, some, or all of these issues. Mediators who are mental health professionals
should be most sensitive to those matters. Gaps, however, remain. /76/
Even relatively simple matters could conceivably fall through the cracks in the mediation process.
For example, a wife who assumed her husband’s surname at the time of the marriage may have to
request resumption of the use of her birth name. Failure to do so at the time of divorce might
require her to institute a separate name change action, causing unnecessary expense and delay.

V.
Subsequent Proceedings: Enforcement of Litigant’s Rights and
Motions for Modification
As domestic relations attorneys recognize, family law matters are not necessarily resolved
permanently with the entry of a final judgment of divorce. Custody and visitation arrangements
may be altered upon a showing of a substantial change of circumstances. A variety of occurrences
may affect financial transactions such as child support and spousal maintenance.
Mediation may seem well suited to address some of these postdispositional issues. /77/ Any risk to
battered women would seem to be minimized at this later stage. In actuality, the danger is
exacerbated. /78/ The passage of time alone may not remedy balance-of-power issues. /79/ The
existence of domestic abuse may permanently skew the ability of parties to bargain effectively. /80/
In addition, the very need for a modification procedure suggests that some element of the previous
arrangement was unsatisfactory.
Recognition that "battering is power and control marked by violence and coercion" helps explain
why the postseparation period may be particularly dangerous for the abused woman. /81/ In many
abusive relationships, the loss of control may enrage the batterer. Causing disruption in the battered
woman’s life may be a way of maintaining continued domination. Withholding child support or
sums for spousal maintenance may be a control issue.
If the battered woman is alleging a change of circumstances for a custody modification (e.g.,
because of her desire to relocate), the batterer may be aggravated that she has moved on with her
life. Remarriage or the presence of a new partner could enrage the batterer. Certainly the wellpublicized events of the past few years involving high-profile disputants underscore the need for
continued attorney vigilance in postdivorce proceedings.

VI. Ensuring the Availability of Advocates at Various Stages of the
Process
Acknowledgment of the importance of attorney involvement on behalf of battered women
throughout the entire legal process is critical. But who should provide this representation?

A.

Legal Services Attorneys

Ideally, representation of battered women at the protection order stage should be provided by
experienced, sensitive attorney advocates who are committed to working in this emotionally
charged area. Legal services attorneys seem to be the logical choice to fulfill this role. Familiarity
with the issues, awareness of the particular needs of victims of domestic violence, and the ability to
mount effective advocacy on short notice are all desirable characteristics that legal services
attorneys could bring to the process. Designation of one identifiable and established group of
persons to function as counsel at the protection order stage would allow for consistency and the
opportunity to effectuate positive results in individual cases as well as systemically. In addition,
representation of battered women at the protection order phase "is a preventative step that may
ultimately reduce the need for other legal services." /82/
Constraints, most notably financial ones, exist. Work with battered women is labor intensive and
can cause burnout. However, the more significant constraint may be attitudinal. Advocacy on
behalf of battered women has not continued to be a high priority in many legal services programs, a
phenomenon that developed during the funding crisis in the early 1980s. /83/ This is true despite
the express needs of the client community in many locales suggesting that domestic violence work
should be a higher priority /84/ and despite this work not being politically controversial for the
most part to government grantors and thus attractive to private funding sources.
B.

Private Attorneys

Viewed strictly as a resources issue, others in the legal community could provide competent
representation, particularly in formal divorce and custody proceedings. Unlike complicated public
entitlement cases, long the province of specialized public interest lawyers, the family law bar could
be tapped to provide representation in domestic abuse cases. This solution may be good in theory
but a little rough in practice.
Some volunteer attorneys are unwilling to accept domestic abuse cases and prefer to handle routine
divorce cases that may be, in reality, more suited to resolution through mediation. The logistics
involved in assigning private attorneys to represent battered women on short notice at the
protection order stage may tax even the most organized volunteer lawyer programs. Despite these
barriers, volunteer lawyers should remain a feasible resource. For protection orders, the most
effective approach may be to establish a group of volunteers who agree to cover a particular court
docket for a preestablished time period. /85/ If representation is limited to the protection order
phase, the client must be informed of this arrangement and a referral system must be in place to
ensure continuity of representation for any subsequent proceedings.
Volunteer attorneys certainly should be considered a primary resource for custody and divorce
representation. Those who are willing to take on cases involving domestic abuse could be given
some sort of special recognition. Calculation of any pro bono contribution could focus more on
hours of service provided rather than on numbers of cases handled.

Volunteer attorneys should be urged to represent former clients in modification and enforcement of
litigant’s rights proceedings. This is a difficult task because attorneys may be reluctant to volunteer
initially if they sense that they could be acquiring a particular client for life. If a per-case
assessment is used to gauge the extent of the volunteer attorney’s contribution, then the
modification proceeding should be viewed as a separate case. It certainly makes more sense for an
attorney who is already knowledgeable about a particular matter to follow through rather than to
assign the case to another volunteer attorney who may need a considerable amount of time to
become familiar with the case’s specifics. A reminder that "your name could be next on the list" to
handle a modification in an unfamiliar case might encourage the volunteer attorney to represent a
former client in modification and enforcement proceedings.
C.

Law Students

Another potential resource for representation of battered women would be clinical programs.
Unfortunately, law school clinical programs may be operating under financial constraints similar to
those experienced by legal services programs. In addition, this resource is obviously dependent on
geographic proximity to a law school. Legal services programs are in the best position to forge
relationships with law school students interested in working with battered women. Despite
limitations, law students at clinic programs may be particularly well suited to represent clients at
protection order hearings since they relish the opportunity to get courtroom experience.
Law school externship programs might place students in legal services offices for the specific
purpose of representing battered women. Some law schools encourage or require students to
perform pro bono work before graduating. /86/ Service-learning courses might require students to
perform community volunteer work. /87/ Student groups such as the women’s law caucus could
have an interest in taking on a semester- or year-long project to assist battered women. Outright
volunteers may come from the student population since paid clerking positions with law firms are
diminishing. Training and adequate supervision are necessary for students to represent battered
women effectively; however, the enthusiasm students bring to even the most mundane tasks is
generally beneficial to clients.
D.

Pro Se Representation

The protection order process was designed in most states to allow battered women to file for an
order pro se. /88/ This approach permits greater efficiency in obtaining ex parte orders. It is
effective as well, provided battered women have assistance in completing the necessary paperwork.
/89/
A scheme, statutory or otherwise, that encourages battered women to attend the protection order
hearing pro se is decidedly more problematic. The hearing may present the first opportunity for the
victim and her abuser to come into contact with each other since the most recent battering episode.
Understandably, the battered woman may be petrified, not knowing what to expect from the abuser
or the process. Although the presence of a lay advocate may be helpful, an attorney can provide
support and legal expertise at this critical stage of the process.

Nevertheless, many, if not most, battered women are compelled to go through the protection order
hearing without legal representation. At a minimum, greater focus should be placed on preparation
and dissemination of educational materials, including pamphlets and videos that realistically
explain the process. /90/ Private and public interest family lawyers, along with battered women’s
advocates, can also informally monitor the process by asking clients who have secured protection
orders whether they experienced any difficulties in the process. /91/
An increasing number of litigants are filing for divorce and custody actions without counsel. /92/
Self-representation may be appropriate in simple or uncontested matrimonial cases. Domestic abuse
cases do not fall into the simple category, and determining at the outset whether any case will be
uncontested may be nearly impossible. Therefore, self-representation by battered women in the
divorce or custody process should not be considered a viable option. Postdispositional proceedings
may allow for some form of self-initiation such as child support enforcement where an advocate
may actually handle some aspects of the case. Attorney assistance is necessary in any subsequent
proceedings that would require the battered woman, if unrepresented, to deal or negotiate directly
with her abuser.

VII.

Conclusion

Public recognition of the problem of domestic abuse has increased steadily in the past two decades.
During this same period, greater attention has been focused on mediation as a means to resolve
family law disputes. These two "reform" movements have converged in part due to
miscategorization of domestic abuse under the general heading of family law. Domestic abuse,
simply put, is violence that involves intimate partners. While acknowledging that traditional family
law issues must be decided with respect to the victim and the abuser, it is critical to remain focused
on the distinction, not on the apparent overlap, when choosing a suitable dispute resolution
mechanism in cases involving domestic abuse. Attorney advocacy and attorney-assisted negotiation
are the most appropriate ways to handle matters where one disputant has abused the other. A
renewed commitment to attorney representation is needed by public interest lawyers and by the
private bar in order to protect the interests of battered women and to send a
clear message that domestic abuse will not be tolerated.
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