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I.

Introduction

A 70-year-old woman is in the midst of a health crisis and is trying to decide whether she can
continue to live in the home in which she raised her family. She does not want to be a burden, but
she is adamant that she does not want to move into a nursing home. An advertisement in the Senior
Living section of the local newspaper offers "assisted living . . . privacy . . . independence . . . peace
of mind . . . security . . . personalized attention . . . dignity . . . and assistance with activities of daily
living, all in an idyllic home-like environment. . . ."
The assisted living industry is burgeoning, /1/ marketed as a new life-style option designed to
provide comfort, autonomy, and security to older persons and their families at rates that are lower
than the private-pay rates for nursing homes. More upscale facilities offer elegant decor and
amenities that include ice cream parlors, bistros, and libraries. The typical resident is a single or
widowed female, 85 years of age or older, who needs help with three activities of daily living. /2/
Forty-two percent of assisted living facility (ALF) residents have some form of dementia, and 27
percent use a wheelchair or walker. /3/
But what do potential consumers, or those already in such a residence, actually know about the
legal implications of living in this relatively new housing phenomenon? Few people exploring
assisted living are aware that, because ALFs are not licensed as nursing homes, residents do not
have the rights and protections provided by federal or state nursing home laws. /4/ Moreover, ALF
residents may not even be protected by state landlord-tenant laws. This article describes what
assisted living is and is not, how it is marketed, and the issues that advocates should address in
educating potential residents/ consumers and their families about assisted living and the problems
they may face in choosing to move to an ALF.

II.

What Is Assisted Living?

The term "assisted living" is used to refer to many different types of facilities and settings. No
agreed-upon model for assisted living and no federal standards or guidelines currently exist.
Despite the lack of clarity, consumers exhibit strong acceptance of the ALF concept (e.g., a more
flexible and homelike setting than the institutional environment of a nursing home). /5/ In general,
ALF residents receive lodging, meals, and some housekeeping or other assistance in an
environment that strives to be "residential" or "homelike." In reality there may be little difference
between an ALF and a traditional board-and-care home except that board and care provides only
the basics, that is, a room (frequently shared), group meals, and personal assistance, with little in
the way of extras. In upscale ALFs, the building is designed for accessibility to promote
independence. In addition, residents usually live in private rooms with full baths, individual
temperature controls, and doors that lock, or in small apartments with kitchenettes. /6/
The Assisted Living Facilities Association of America (ALFAA) defines assisted living as
a special combination of housing and personalized health care designed to respond
to the individual needs of those who need help with activities of daily living. Care is
provided in a way that promotes maximum independence and dignity for each
resident and involves the resident, family, neighbors, and friends. /7/
Depending on the state, facilities falling within the ALFAA definition could be known by a variety
of appellations. The names and definitions of these facilities, used for the purpose of regulation or
licensing, vary greatly. According to a 34-state review by the American Health Care Association,
state regulatory agencies designate ALFs as residential care facilities, adult residential care homes,
boarding homes, rest homes, adult congregate living facilities, sheltered care, homes for the aged,
and basic care facilities. /8/
These designations do not indicate what services are available in a facility or in what setting the
services are offered. These facilities may be freestanding or may be part of a continuing care
retirement community or a nursing home. They may be built specifically for their purpose or
converted from multiunit dwellings. They range in size from very small -- housing fewer than five
residents -- to large facilities serving more than one hundred. Living units also vary markedly, from
apartments with individual kitchens and bathrooms, to single and shared rooms with shared
bathrooms. Sponsors may be private for-profit, not-for-profit, or public entities. Even large hotel
chains such as Marriott and Hyatt are joining the market.
In most states, a facility can call itself an ALF even if it offers services very different from those
described in the ALFAA definition. In addition, although a facility may claim to offer assisted
living and espouse the philosophy of resident autonomy, in practice the facility may not live up to
this claim. Consumers, therefore, cannot rely on the label "assisted living" to indicate a particular
type of environment or quality of care.

III.

Marketing Strategies

A review of the assisted living industry and trade literature offers a glimpse at the strategies used to
sell both the concept of assisted living and particular facilities. A major selling point for assisted

living is offering consumers the ability to "age in place." Advertisements frequently lead
prospective residents to assume that they can remain in the ALF for as long as they want, no matter
how frail they become. Yet 46 percent of ALF residents eventually move into nursing homes
because they need more help than the facility can provide, 12 percent go into a hospital, and
another 12 percent move to a second assisted living or retirement residence. /9/
"Aging in place" can be a misnomer. /10/ In some cases, although facilities claim to have the
capacity to meet residents' needs, they do not actually have the staff to do so. Also, representations
made to residents prior to entry into an ALF can differ from reality, especially as to costs; as a
resident's needs increase, the costs of services may become prohibitive. Finally, some facilities
evict residents who require a level of care that such facilities are not licensed to provide. /11/In
many states, the ALF may have sole discretion to evict a resident without providing the resident
any notice or appeal rights. /12/
In states without ALF regulations, or in which "aging in place" is not regulatory policy, or in which
ALFs are restricted by law to the number and degree of services they can provide, a resident's
ability to remain in an ALF is dependent upon the services that the facility is able or willing to
provide. Thus, although an ALF may market the concept of aging in place, its services may not
include, for example, dispensing medicine and coordinating health care. In most states, although
only a licensed nurse may dispense medication, the ALF may not be required to have a licensed
nurse on staff. /13/ Confusion and misperceptions can have serious consequences.
In the Washington, D.C., area, a resident in a facility operated by a leader in the provision of luxury
assisted living died as a result of a communication breakdown between the facility and health care
providers on a medication issue. A medical laboratory notified the facility of test results with lifethreatening implications, but the facility failed to notify the resident's physician of the test results in
a timely manner, the physician delayed visiting the resident, and the resident died. The resident's
family had assumed that monitoring of medical care would be part of the facility's medication
supervision service. Although a state investigation stopped short of finding the facility responsible
for the resident's death, the situation highlights the ambiguity over the responsibility for residents.
/14/
Industry claims blur the distinction between which advertised attractive features an ALF is legally
required to continue and which are offered simply because the market is favorable to those features
at that time. An ALF may decide to discontinue a feature or service it is not legally obligated to
provide if it is no longer profitable to do so. Even if the ALF is obligated to provide the feature or
service, or the resident is protected against unilateral decision making by the ALF, a contractual
obligation can be difficult to enforce, particularly if the ALF is financially unsound.
In any free-market enterprise, some degree of aggressiveness in marketing is to be expected.
However, there is cause for concern when the industry doing the marketing operates virtually
without restriction and when the marketing is aimed at a very vulnerable population. According to
one consultant, seniors may consider assisted living because of a recent personal loss, the need for
services to maintain independence, concern about housekeeping and home maintenance, a desire to
live closer to family, concern about diminishing health and disability, and general loneliness. /15/ It

is toward this group of lonely, anxious, older consumers and their families that marketing is
directed.
In addition to prospective residents, marketing is directed at those who influence them. Providers
are advised to develop a referral base of families, health care providers, guardians, and even bank
staff. /16/ Among the least intrusive of the suggested marketing strategies are advertisements in
magazines and newspapers. /17/ Providers also are encouraged to earn the trust of "prospects" by
giving them personalized attention designed to create a "warm fuzzy feeling." /18/ More worrisome
are the recommendations for direct mail and telemarketing, which raise consumer protection issues.
/19/ One author goes so far as to recommend "guerrilla-style techniques" -- avoid set rules, but be
sure to "create a sense of urgency" and include "multiple face-to-face selling contact, a myriad of
relentless, personalized, outrageous mailings and other creative selling initiatives that allow you to
bond with prospects, gain their trust, and expedite their willingness to meet you face-to-face . . . .
Your goal should be to do something for each of your '10 best leads' at least several times per week
. . . before and/or after every face-to-face visit." /20/ How could the woman in the introductory
example possibly withstand this onslaught and make an informed decision about whether the
residence in the advertisement meets her health and social needs and her budget?

IV.

Regulation of Assisted Living

In general, regulation of assisted living is minimal and certainly far less than that of nursing homes.
Currently, no accepted industry standards have been established by an accrediting agency; nor have
nationwide standards been set by the federal government. Rather, the individual states are
responsible for overseeing ALFs. Some states have broadened the existing board-and-care licensing
structure to include assisted living, some states are attempting to create new licensing categories
and regulations for assisted living, and many states have not addressed the issue at all. Thus, the
implementation of standards for and regulation of ALFs vary widely. The variations in state
regulations governing ALFs affect every aspect of their operations from admission agreements to
the physical plant. /21/
A survey conducted in 1995 by the National Academy for State Health Policy in Portland, Maine,
found that 22 states had passed legislation, issued regulations, or implemented programs
specifically targeted to assisted living, while an additional 6 states had issued draft regulations. /22/
In general, the survey found that states define assisted living as providing room and board and are
moving toward designating the resident's living space as a unit containing a bathroom, kitchen or
kitchenette, and lockable door. /23/ Further, although states tend not to regulate services offered,
many limit the number of activities of daily living with which a facility can assist a resident and the
number of days of skilled nursing care, if any, that can be offered. Many states also prohibit ALFs
from admitting or keeping a bedridden resident. /24/
One factor that has been spurring states to begin to define standards and establish rules and
regulations for ALFs was the Health Care Financing Administration (HCFA) 1994 decision
officially to list and define assisted living in its Medicaid waiver application process. Although this
development makes it easier for states to apply for a Medicaid waiver, it also requires states to have

firm standards and consistent regulations ensuring that ALFs receiving Medicaid money meet
HCFA's requirements. /25/
Although Medicaid may provide assistance in some states, most assisted living residents pay
privately. /26/ The cost of assisted living arrangements varies considerably depending on the
community and the kind of facility. /27/
Assisted living regulation in Oregon, for example, is comprehensive relative to other states because
of the state's Medicaid waiver program. According to a 1993 report by the American Association of
Retired Persons, Oregon has "gone further than any other [state] in defining assisted living through
regulations. . . ." /28/ For example, to support the concept of assisted living as a way of life
providing older people with privacy, dignity, and independence, Oregon requires that ALFs
demonstrate knowledge of and commitment to the assisted living philosophy /29/ as reflected in
state-approved written policies and procedures. /30/ Oregon also requires that ALFs perform a
comprehensive assessment of a resident's needs and develop a service plan for the resident prior to
the resident's move into the ALF; the plan must be reviewed/ revised at least quarterly. /31/ Other
criteria concern the management of ALFs (personnel requirements, handling of residents' funds,
and contractual obligations of ALFs to their residents), /32/ licensing requirements, /33/ procedures
for monitoring of ALFs by the state, /34/ and penalties for violations or noncompliance by an ALF.
/35/ Despite this regulatory scheme, assisted living is the most loosely regulated of all of the longterm care options available in Oregon, and ALFs are subjected to considerably less oversight than,
for example, nursing homes.
In contrast to Oregon, Minnesota provides little regulation of ALFs per se. Under Minnesota's
home care licensure law, a provider can obtain either a Class E assisted living license, which
enables the ALF to offer residents social support and "home aid" assistance (e.g., help with
dressing, bathing, household tasks) but not "home health care" or nursing services, or a Class A
professional home care agency license, which enables the facility to offer home health aid and
nursing services (such as the administration of medicine), help with feeding, toileting, and
ambulating, physical therapy, and nursing care. A facility may also offer home health aid and
nursing services through a contract with a licensed home care provider.
While these licenses regulate the home care services that a facility can offer, Minnesota's 1995
Housing-with-Services Contract Act makes the contract between the resident and the facility the
primary tool for determining the standards and quality of care that the resident will receive from the
provider, as well as the legal rights of both parties. Under the Act, a contract between the housingwith-services provider and each resident or resident's representative is required. /36/ The contract
must describe the services the resident will receive as part of the base rate as well as services
available for an additional fee, include fee schedules for these additional services, describe the
criteria used by the provider to determine who may continue to reside in the facility, describe the
provider's referral procedures if the contract is terminated, and describe any complaint resolution
process available to residents. /37/
The Minnesota statute does not require providers to assess a resident's service needs or to provide
any particular service, does not restrict providers' discretion to determine when and why a resident
may be required to leave an establishment, and does not impose living space requirements other

than to require the facility to meet fire safety, and building codes and food service license
requirements established for board-and-lodging licenses, as well as landlord-tenant and fair housing
laws. Providers are also required to inform residents that the home care ombudsman is a resource
for complaint handling, although the ombudsman program has little legal clout. As a result,
Minnesota's ombudsman explains, getting problems resolved depends upon "the ombudsman's
negotiating skills and the good will of the provider." /38/
Although states and ALF providers differ with respect to the type and degree of ALF regulation, a
1995 survey conducted by the Research Triangle Institute and Brown University on behalf of the
Department of Health and Human Services found that licensing and regulating board-and-care
homes, including assisted living facilities, "substantially improved the safety of those facilities and
the quality of care provided without creating an institutional type atmosphere." /39/

V.

Assisted Living Contracts

Because it is of critical importance in determining what services will be provided, their costs, and
the obligations and responsibilities of the parties, consumers need to scrutinize carefully the
assisted living contract (including all attachments and referenced documents) before signing it. In
states (such as Minnesota) which have limited or no regulation to prescribe the types and level of
services, quality of care, and residents' rights, these issues are in theory left to negotiation between
the provider and consumer. Even in Oregon, the director of the Office of the Long-Term Care
Ombudsman contends, "The essence of the commitment is embodied in the contract." /40/
However, ALFs may offer potential residents prepared form contracts that are not negotiable.
A.

Inadequacies of Assisted Living Contracts

Contract law presupposes equality of bargaining power between the contracting parties. However,
because the demand for assisted living usually exceeds the supply and because those seeking
assisted living services are often extremely vulnerable due to mental incapacity, physical frailty, or
anxiety about their financial ability to provide for their needs until death, generally the bargainers
to an assisted living contract do not have equal bargaining power. Knowing, intelligent choice is
impossible when a party has little or no bargaining power.
Recently, the American Bar Association (ABA) Commission on Legal Problems of the Elderly
reviewed assisted living contracts offered to potential residents in six different states. The ABA
found that "many assisted living contracts are vague and confusing and rarely provided enough
information about a facility to enable a consumer to make an intelligent, informed choice." /41/
Even more troubling, ABA found that the problem was less with what assisted living contracts
contained than with what they left out. In many cases, the failure of such contracts to bind the
facility to specific services, fees, accommodations, staff, procedures for contesting adverse actions
taken by the facility, etc., created more problems for residents than the provisions that actually
existed in the contracts. /42/ However, average consumers cannot anticipate the provisions that are
needed to protect them and to rewrite a contract to include those provisions.

B.

Negotiated Risk Agreements

To further the goal of personal control or resident autonomy and responsibility, ALFs may include
a negotiated risk agreement as part of the admission contract or as a separate option. Through a
negotiated risk agreement, the resident agrees to absolve a facility of liability for injury that may
result from the facility's inability to provide a service or accommodation that would protect the
resident from risk of harm. In theory, a negotiated risk agreement provides greater choice and
independence for residents by allowing them to remain in a place where they have greater
autonomy and privacy than would be available in a more restricted setting such as a nursing home.
Such an agreement may also permit an ALF to retain a resident whose level of care exceeds that
which the facility can meet without the risk of a lawsuit if the resident suffers injury as a result of
that lack of care. /43/
However, some advocates are concerned about negotiated risk agreements. As with the contract in
general, it is likely that the parties to the negotiated risk agreement have unequal bargaining power.
Potential residents may be unable to make knowing, intelligent choices about assuming risks in an
ALF when the only alternative is entering a nursing home. Some people may sign such an
agreement without fully understanding the rights they are giving up, or they may unwittingly
subject themselves to a serious threat of harm out of fear that they will have no place to live if they
are not admitted to or allowed to remain in that particular facility. Moreover, because of the
absence of regulations concerning negotiated risk agreements, one ombudsman cautions that some
providers may exploit residents by urging them or their representatives to enter into such
agreements without their clear understanding of the concept of negotiated risk. /44/
C.

Precautions Before Signing

Although challenging a contract or particular provisions of a contract may be possible under several
different theories, /45/ consumers bear the expense of going to court to enforce their rights, and
getting a result in a reasonable period of time can be difficult. Therefore, a model contract or
specific required contract clauses should be legislated in order to equalize the bargaining positions
between ALFs and potential residents. To achieve this end, statewide efforts to analyze assisted
living contracts and work toward standardization are needed.
Until more standardization occurs or stricter regulations are promulgated by all states, however,
potential residents and family members or others assisting them must understand that, no matter
what an ALF's marketing materials may say, the contract controls. Therefore, in order to ensure that
potential residents and their family members make informed and knowing choices about the risks
they are assuming, they should take the following precautions:
(1) Scrutinize the contract thoroughly;
(2) have an attorney who is experienced in long-term care and consumer issues review the contract
and the facility's regulations;

(3) contact the long-term care ombudsman to learn if others have filed complaints or grievances
against the facility;
(4) seek clarification of any terms in the contract that are vague or confusing; and
(5) become familiar with all facility rules or attachments referenced in the contract because these
rules may be as binding as the contract. /46/
The resident and family members must ensure that the contract binds the facility to provide the
services the resident is seeking at a cost that is affordable and adequately protects the resident's
current and future interests.

VI.

Conclusion

The woman in the introductory example is in the midst of a crisis and needs adequately and clearly
to evaluate her long-term care options and to find the most affordable quality care. Assisted living
is one option often presented to those in her situation and may be an appropriate living situation for
some. However, advocates need to assist consumers to make informed choices about whether a
particular assisted living facility is right for them.
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Guthmann, 709 P.2d at 678, Broemmer, 840 P.2d at 1016. The leading case, Williams v. WalkerThomas Furniture Co., 350 F.2d 445 (D.D.C. 1965), defined "unconscionable" as "an absence of
meaningful choice on the part of one of the parties together with contract terms which are
unreasonably favorable to the other party." "Absence of meaningful choice" encompasses
employment of sharp practices, use of fine print and convoluted language, lack of understanding,
and inequality of bargaining power. Courts may also refuse to enforce a contract on grounds of
public policy to discourage undesirable conduct or to avoid the use of the judicial process to uphold
an unsavory agreement. Courts may find the agreement or some part of it unenforceable as against
public policy for a myriad of reasons, e.g., the agreement involves commission of a tort or a
wrongful act or a breach of fiduciary duty. Courts have also found that exculpatory clauses in
residential leases, Henrioulle v. Marin Ventures, 573 P.2d 465 (Cal. 1978) (Clearinghouse No.
23,510), as well as standardized releases from liability for negligence imposed as a condition for
admission to a charitable hospital, violate public policy, Tunkl v. Regents of Univ. of Cal., 383
P.2d 441 (Cal. 1963); Emory Univ. v. Porubiansky, 282 S.E.2d 903 (Ga. 1981). An agreement may
also be unenforceable as against public policy if it conflicts with or frustrates the intent of

legislation. These problems are not new and have been considered in the somewhat analogous
nursing home admissions context. See, e.g., Eric Carlson, Illegal Guarantees in Nursing Homes: A
Nursing Facility Cannot Force a Resident's Family Members and Friends to Become Financially
Responsible for Nursing Facility Expenses, 30 Clearinghouse Rev. 33 (May 1996).
/46/ Buck, supra note 41, at 6 -- 7.

