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I.

Introduction

This article reviews legislative and regulatory developments in the Food Stamp Program in 1994
and 1995, as well as some recent significant cases. Few legislative changes were made during this
period; the bulk of legal developments were new regulations issued by the Department of
Agriculture (USDA). Some of the most important legal developments include the freezing of the
standard deduction at fiscal year 1995 levels, implementation of the child support payment
deduction, the collection of claims through interception of federal income tax refunds and
deductions from federal salaries, new procedures for medical expense deductions, and the new
definition of an "inaccessible resource." Legislative changes that were proposed in Congress last
year, and that may be on the table again this year, could significantly change the structure of the
Food Stamp Program. Additional major changes have taken place through the waiver process in
some states, and more waiver proposals are pending. Nevertheless, all current legislative and
waiver proposals retain a federal structure for the Food Stamp Program. The developments
reviewed here will continue to be of significance.

II.

Legislative Changes in 1994 and 1995

A.

Freezing of the Standard Deduction

The only legislative change in the Food Stamp Program in 1995 was the freezing of the standard
deduction. The Food Stamp Act provides for annual increases in the maximum gross and net
income limits, maximum benefits levels, the cap on the shelter deduction, the homeless shelter
deduction, the standard deduction, and the excluded value of a vehicle to reflect increases in the
cost of living. /1/ The Agricultural Appropriations Act froze the standard deduction at fiscal year
1995 levels. /2/
All the other statutory increases became effective October 1, 1995. The current levels for maximum
food stamp allotments, deductions, gross and net income limits, and resource limits are shown in
the charts following this article.

B.

Implementation of the Child Support Payment Deduction

Starting October 1, 1995, all food stamp recipients became entitled to a full deduction for any
legally obligated child support payments made to or on behalf of individuals outside the household.
/3/ Advocates should ensure that their local agency has begun to provide this deduction and that
clients are being informed of their right to take this deduction.
Unfortunately, USDA has not yet issued final regulations implementing this provision. However,
USDA issued a policy letter to guide state agencies in implementing the law before the final
regulations are issued. /4/ That policy differs in several respects from the proposed regulations
USDA issued in 1994. /5/
The policy letter explicitly requires that any payments on arrears be allowed as deductions. The
proposed regulations would permit payments on arrears to be deductible only for individuals with a
record of payment of at least three months. In the policy letter, USDA also indicated its intention
"to give State agencies flexibility in developing their own child support reporting and budgeting
procedures which will not be burdensome on households or State agencies but which will prevent
households from receiving a deduction for several months without regularly making child support
payments." /6/ The proposed regulations spelled out different reporting and budgeting requirements
for households with and without histories of regular child support payments.
The policy provides that "only child support payments that are 'legally obligated’ can be allowed as
a deduction." The proposed regulations would limit deductions to those required by court order,
administrative order, or legally binding separation agreement. /7/ Advocates should consider what
constitutes a legal obligation to pay child support under their state law; if a payment is required by
state law, then it should be deductible.
The policy indicates that payments made to a third party as child support (e.g., payments of rent or
health insurance premiums) should also be deductible.
C.
Monthly Reporting and Retrospective Budgeting for Households on Indian
Reservations
States are now prohibited from establishing monthly reporting requirements for households
residing on Indian reservations if no such monthly reporting requirement was imposed on March
25, 1994. /8/ These households may, however, be retrospectively budgeted. State agencies that
were using monthly reporting systems for households residing on Indian reservations on March 25,
1994, may continue to do so.

III.

Regulatory Changes

A.

Changes in Eligibility Requirements

1.

Student Eligibility

In 1995, USDA issued regulations implementing the 1990 statutory changes in student eligibility.
The statutory provisions /9/ were already required to be in effect, and USDA had issued a policy
directive on implementation but no interim regulations. The final regulations /10/ exempt the
following categories of students from the special, more onerous, student eligibility requirements:
students over age 50; /11/ students being trained by an employer in an on-the-job training program;
students in state work-study programs; /12/ students for the entire term during which they are
approved for work-study, even if work-study funds later run out; /13/ students placed in the
educational program in compliance with a state or local employment and training program at least
equivalent to the food stamp employment and training program; students participating in a work
incentive program under Part IV-A of the Social Security Act or its successor program (currently
the Job Opportunities and Basic Skills Training Program); and single-parent students enrolled fulltime who are responsible for a child under age 12. /14/
2.

Categorical Eligibility for General Assistance Recipients

USDA has issued regulations revising the categorical eligibility of general assistance recipients.
/15/ Recipients of general assistance are now categorically eligible for food stamps, regardless of
other income or resources, if the general assistance program has income limits at least as restrictive
as the Food Stamp Program’s gross income limit of 130 percent of the poverty level; if the program
provides benefits as defined at 7 C.F.R. Sec. 271.2; /16/ and if the assistance is not limited to
onetime emergency payments that cannot be provided for more than one month. /17/
B.

Changes in Treatment of Income

1.

Estimation of Medical Expense Deductions

Revised regulations implementing legislation passed in 1988 /18/ and 1990 /19/ allow elderly and
disabled individuals to estimate their medical expenses at each certification. Previously, recipients
had to report actual expenses each month. These regulations replace interim regulations issued in
1994, with some important changes. /20/
Under the new regulations, elderly and disabled individuals must be permitted to estimate their
anticipated medical expenses at certification and may not be required during the certification to
report expenses as they arise, even if their actual expenses differ from their estimate. (Until 1994,
many states had required monthly reporting of expenses, and the regulations had explicitly required
any change in medical expenses over $25 to be reported.) Recipients may, however, voluntarily
report changes in medical expenses and be rebudgeted. They should be encouraged to report

immediately any significant increase in medical expenses since they will not be permitted to claim
deductions and obtain supplemental issuances later.
The final regulations clarify that if recipients voluntarily report changes they may be required only
to document increases, not decreases, in medical expenses. The final regulations also provide that
all medical expenses must be budgeted prospectively, even in households otherwise subject to
retrospective budgeting. /21/ Advocates should be wary since many states have issued regulations
that do not fully comply with the federal law and regulations. /22/
2.

Exclusion from Income of Payments for Transitional Housing

Families residing in transitional housing for the homeless may exclude from their income any
housing assistance payments made to a third party on their behalf. /23/
C.

Excluded Resources

1.

Exclusion of Resources That Cannot Be Sold for a Significant Return

In 1995, USDA amended the "inaccessible resource" regulation, in accordance with legislative
changes made in 1990 and 1991. /24/ The new provision excludes a resource from consideration in
the eligibility determination if the household is unable to sell it for any significant return. /25/
Under the regulation, if the sale of the resource would net less than half of the household’s resource
limit after the costs of sale and the calculation of the household’s share in the case of jointly held
property, then the resource should be considered inaccessible and not count toward the household’s
resource limit. The accessibility of each resource must be considered separately.
The regulation explicitly excludes vehicles from consideration as inaccessible resources based on
lack of significant return. USDA’s policy of refusing to consider vehicles as inaccessible resources,
even when an outstanding lien on a car exceeds the car’s value, has been challenged repeatedly,
with mixed success. /26/ Advocates should note that vehicles may still be deemed "inaccessible"
for other reasons, for example if a co-owner outside the household refuses to cooperate in its sale.
Additionally, some states have sought and received waivers to increase or eliminate the vehicle
asset limit as part of a package of welfare "reforms." /27/
2.

Exemption of Earned Income Tax Credits

Any household receiving food stamps at the time a household member received a federal, state or
local Earned Income Tax Credit (EITC) may exclude the EITC as a household resource for up to 12
months, providing that the household remains continuously in receipt of food stamps during that
period. A break of less than one month’s participation for administrative reasons will not deprive
the household of the exclusion. /28/

D.

Disqualifications for Intentional Program Violations

In 1993, the disqualification penalties for certain intentional program violations (IPVs) were
increased. /29/ USDA has now issued regulations implementing the increased penalties. /30/ An
individual found by a court to have traded or received controlled substances in return for food
stamps will be disqualified from the program for 12 months on the first offense and permanently on
the second offense. An individual who is found by a court to have traded or received firearms,
ammunition, or explosives in return for food stamps must be permanently disqualified on the first
offense. The same penalties apply in cases where the court defers adjudication with a finding of
culpability.
The regulations also restate USDA’s policy on the timing of IPV disqualifications. Under both
current and prior regulations, if the disqualified individual is not receiving food stamps at the time
the disqualification is imposed, the disqualification period begins after the individual applies and is
found eligible for food stamps. Advocates should be aware that this policy, as expressed in prior
regulations, has been successfully challenged. /31/
The regulations eliminate the requirement that notices of IPV hearings be sent by certified mail,
return receipt requested. States are now required to establish policies determining when nonreceipt
of a hearing notice constitutes good cause for vacating a decision. The recipient must show, within
30 days after issuance of the decision, that he or she never received notice of the hearing.
E.

Collection Procedures for Overpayment Claims

1.

Time Frames for Electing Method of Repayment

The Mickey Leland Memorial Domestic Hunger Relief Act of 1990 reduced the time for
households to decide how they wish to repay IPVs. The legislation required that households
respond on the "same day" that they receive the demand letter. /32/ In 1991, households were given
a minimum of ten days to decide how they wished to repay inadvertent household error (IHE)
claims. /33/
USDA has now issued regulations implementing these provisions. /34/ A household currently
participating in the Food Stamp Program that receives a demand notice for repayment of an IPV
claim must elect a method of repayment on the day it receives the demand letter or request a fair
hearing in time to continue receiving benefits. If the household does not respond, the claim is
recouped automatically from the household’s benefits. State agencies must set a deadline for receipt
of the household’s election. The deadline must be no more than ten days from the day that the
demand letter was mailed or delivered to the household. Thus, as a practical matter, to avoid having
benefits recouped, a household currently receiving food stamps must inform the state agency of its
choice of repayment within ten days of the demand letter’s mailing.

A household that receives a demand letter for repayment of an IHE claim will have its benefits
recouped unless it notifies the agency of its choice of repayment method within 20 days of the
demand notice’s mailing.
2.

Interception of Federal Income Tax Refunds and Federal Salary Offsets

For some time, USDA has been testing interception of federal income tax refunds in selected states
as a means of collecting unpaid IPV and IHE claims against former food stamp recipients. /35/ In
1994, USDA began testing federal salary offset to collect claims -- essentially, garnishing the
federal employee’s pay. /36/ In 1995, USDA issued regulations permitting state agencies
nationwide to recover IPV and IHE claims through interception of income tax refunds and through
offsets against federal salaries. /37/ The regulation was issued in time to collect claims from 1995
tax return refunds.
For households currently receiving food stamps, IPV or IHE overpayment claims must be collected
through recoupment if the household refuses to choose another payment method or fails to respond
to a demand notice after missing payments. /38/ Therefore, households receiving food stamps
should always have their food stamps recouped rather than have their income tax return intercepted.
Only IPV and IHE claims may be collected through refund interception. No agency error claims
may be so collected. Additionally, current regulations require that individuals with overpayments
be offered an opportunity to negotiate a payment schedule; individuals who miss a payment must
be offered a chance to renegotiate. /39/ Under Internal Revenue Service (IRS) policy, income tax
refunds should be intercepted only as a last resort. /40/ Therefore, an agency seeking collection
should pursue salary garnishment (or salary offset for federal employees) before intercepting a
refund.
The regulations establish the following criteria for claims to be submitted for refund interception.
The claims must be for IPV or IHE claims that are past due and legally enforceable. They must be
against a former recipient who was an adult member of a household at the time the overpayment
occurred and who is not a member of a household currently receiving food stamps in the same state
as the agency seeking collection. /41/ The first demand letter must have been issued no more than
ten years before. A claim must have been properly established in accordance with federal
regulation, that is, the subject of the claim must have been given notice and an opportunity for a
hearing and either have received a hearing decision or exhausted the time for requesting a hearing.
Any claim or portion of a claim that may be paid through other means during the time it takes to
process the interception must not be submitted for refund interception.
Before interception, the taxpayer is entitled to a "review." While the review is pending, the
taxpayer’s refund may not be intercepted. The state agency must send individuals subject to tax
refund interception a notice of the proposed interception, including an opportunity to request a
review in writing. /42/ The text of the notice is specified by regulation. /43/ If the taxpayer filed
jointly with a spouse who is not liable for the overpayment, the spouse may file an application with
the IRS to receive his or her share of the return.

The review, which may not be requested orally and will apparently be conducted upon the
submitted papers without any appearance by the taxpayer, does not permit review of the underlying
claim. /44/ Rather, the individual may challenge only whether the claim is for a "legally
enforceable, past due debt." Thus, arguments that should succeed at such "reviews" include that the
claim has been paid; is currently being paid through recoupment, salary garnishment, or repayment
agreement; is barred by a bankruptcy proceeding; or has been reversed by a previous fair hearing.
The regulations will not permit taxpayers to argue that they received no notice of the overpayment
claim as a defense or require state agencies to offer a new opportunity for a fair hearing in that
event. /45/
An individual who is not satisfied with the results of the review may appeal the decision to the
Food and Consumer Service (FCS) of USDA. The appeal must be received at the appropriate FCS
regional office within 30 days of the state agency decision and must contain the appellee’s social
security number. /46/
Once a refund has been intercepted, the state agency is required to send the taxpayer a "notice of
offset." In addition, the state agency is required to "[a]s close in time as possible to the notice of
offset . . . refund to the individual . . . any over collection which resulted." However, the regulations
do not establish any process for taxpayers to contest the interception, let alone for a full, posttaking
hearing. The regulations do not specify any method for taxpayers to request a review of the taking;
do not require the agency to follow any process or apply any standard of proof in reviewing the
taking; do not protect taxpayers’ rights to appear, submit evidence or witnesses, or be represented
by counsel; do not require decisions to be rendered in a set time frame; and do not require notice to
be given to taxpayers of their right to have overcollections returned. /47/ In addition, the state
agency may deduct from the refund the offset fee that the IRS charges the agency for each
interception. /48/
The salary-offset procedures are substantially similar to the tax-interception procedures, and many
of the procedures described above apply. In addition, federal employees have the protection of
USDA’s and the Office of Personnel Management’s general provisions for salary offset of any debt
from a federal employee’s salary. /49/ The minimum deduction from each paycheck is $50; the
maximum, 15 percent of "disposable income" (take-home pay). There is no prohibition against
implementing a salary offset against an individual currently receiving food stamps; as discussed
above, salary offset may violate the repayment regulations. There is no posttaking review specified
for salary offset; however, general USDA regulations do permit federal employees who believe that
their salaries have been improperly withheld to appeal to the General Accounting Office. /50/

IV.

Some Recent Case Developments

A.

Immediate Imposition of Intentional Program Violation Disqualifications

In Garcia v. Concannon, /51/ the Ninth Circuit held that IPV disqualification periods must begin
immediately upon the finding of an IPV, as required by statute. /52/ Current and past USDA
regulations have provided that, when the disqualified individual was not participating in the Food

Stamp Program (i.e., receiving benefits) at the time of the IPV finding, then the disqualification
period had to be deferred until the person reapplied for, and was found otherwise eligible for,
benefits. /53/ As a result, individuals who did not apply for benefits because they believed
themselves to be immediately disqualified discovered, after waiting out the prescribed period and
reapplying, that they had to, in effect, serve the disqualification period twice.
The district court has not yet issued an order implementing the Ninth Circuit’s decision. It is
unclear whether the court will enjoin the recently issued regulations restating this policy or only the
old regulations in effect at the time the suit was brought.
B.

Applying for Food Stamps at Social Security Offices

The parties in Manchaca v. Chater /54/ have reached a tentative settlement governing the provision
of information about and processing applications for food stamp benefits by the Social Security
Administration (SSA). /55/
The lawsuit was brought on behalf of a class of Texas residents living in households in which all
members are applying for or receive supplemental security income (SSI) or social security benefits.
Although the settlement will be binding only in Texas, SSA has indicated that it will enforce the
following terms nationwide: SSA will hang posters and make available leaflets on food stamps in
all SSA field offices; make food stamp applications available in all offices; offer to take a food
stamp application from every SSI applicant or recipient who lives in a "pure SSI" household (in
which all members are receiving or applying for SSI); have staff fill out a food stamp application
(or recertification, if requested) for the SSI applicant or recipient; request documentation of
eligibility; and to transfer the applications and whatever documents it receives to the food stamp
office within one work day. If applicants appear eligible for expedited service but choose to apply
through SSA, their applications will be marked "expedited service" by SSA. Unless applicants
appear eligible for expedited food stamps, SSA staff will not advise them that they may receive
their food stamps more quickly at a food stamp office.
Advocates should monitor whether SSA is performing these functions in their states. /56/
C.

Agencies May Not Appeal from Fair Hearing Decisions

In Soto v. Blessing, a consent decree was entered prohibiting the state agency from seeking to
appeal food stamp fair hearing decisions that overturned the agency’s decisions. /57/ Federal
regulations do not permit the state agency to appeal from fair hearing decisions. /58/

V.

Future of the Food Stamp Program

USDA has begun to grant more and more requests for state waivers, and the scope of those waivers
has broadened beyond administrative details to affect the availability of benefits. /59/ While some
of these waivers offer broad and troubling incursions on the rights of poor individuals to receive

food stamp benefits, others actually increase the availability of benefits. These waivers focus on
encouraging recipients to work and leave the federal program structure intact.
Congress may also once again attempt some far-reaching changes in the Food Stamp Program in
the name of "welfare reform." Whether these proposals will ever become law, and in what form, is
unclear. Recently, the President vetoed the welfare reform bill. /60/ The most radical of the possible
proposals include optional state block grants, a scheme under which a state may elect to receive a
block grant rather than participate in the federal Food Stamp Program. In states receiving block
grants, there would be no federal entitlement to food stamp benefits; within certain broad limits, the
state could provide nutritional assistance in whatever form, following whatever standards, it saw fit.
Even if block grants become available, they will not be mandatory. Many states will choose to
remain part of the federal Food Stamp Program, which includes federal reimbursements for
administrative costs, the federal regulatory system, and the federal entitlement.
The federal Food Stamp Program will continue to provide important benefits and services to low
income families and children until and unless new legislation is enacted. Food stamp recipients will
continue to have the protection of federal law, and advocates for the poor need to remain
knowledgeable about their clients’ federal rights to food stamp benefits.
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