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At a Glance
The political debate surrounding national health care reform was the most controversial issue in the
arena of health law during 1994. In addition to reviewing the status of health care reform on the
federal and state levels, this article discusses the major litigation, regulations, and research findings
affecting the poor's access to health care over the past year, including issues such as:
n state and federal Medicaid developments
n managed care
n children's health
n the Americans with Disabilities Act
n the effects of AIDS on people of color
n lead poisoning
n prenatal services for undocumented women
n breast and cervical cancer screening
As a result of the delay in national health care reform, 1995 will bring increased activity in the area
of state-based health initiatives. On the national level, the new year promises an interesting
congressional session, with health reform, Medicaid caps, women's issues, and environmental
justice at the top of the congressional agenda. In 1995, the National Health Law Program
(NHeLP)'s priority will be to continue monitoring Medicaid developments and national and state
health initiatives, especially in light of the expected move toward the privatization of health care for
the poor. In addition, NHeLP will focus on providing assistance to advocates in states that are
considering Medicaid waivers and managed care programs.
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I.

Health Care Reform

A.

Federal Developments

At the national level, no health care reform legislation passed the Congress in 1994. The Clinton
Administration proposed a complex bill that would have provided nearly universal coverage,
financed primarily through a requirement that employers pay most of their workers' health
insurance costs. /1/ The bill would have controlled private-sector costs by limiting increases in
insurance premiums.
Ultimately, each of the bill's elements provoked powerful enough opposition to defeat reform
legislation. Companies that do not cover their workers strongly opposed the employer mandate.
The health insurance industry and many providers vigorously opposed limits on the amount of
national resources devoted to health care. Together, these two interest groups outspent advocates of
reform by an enormous margin, winning the public relations battle by convincing most of the
public that reform legislation would increase bureaucracy and harm the middle-class. A huge
industry-funded grassroots effort, including a significant direct-mail campaign, was also an
important factor in causing calls and letters to Congress from constituents opposing reform to
outnumber vastly those favoring change. Coupled with vigorous lobbying and record levels of
campaign contributions, these industry tactics successfully derailed the century's strongest effort by
an American President to move toward universal coverage.
The process fell apart on the Senate floor when Republicans delayed consideration of reform
legislation through prolonged and repetitive speeches. The House refused to proceed until the
Senate acted, as House members did not want to cast politically difficult votes that would become
pointless if the more conservative Senate rejected central elements of the House bill, such as the
employer mandate. Ultimately, Senate Majority Leader George Mitchell came close to agreement
with a bipartisan group of Senators calling itself the "Mainstream Coalition." Time ran out,
however, in the effort to find the 60 votes needed to terminate debate and vote on a health care
reform proposal.
Before that point, advocates achieved significant success on many issues important to low-income
consumers. For example, each bill passed by congressional committees included significant limits
on copayments that could be charged to low-income people; these limits were articulated as a
priority by the Congressional Black, Hispanic and Women's Caucuses. Each such bill also included
significant steps to give low-income people much better access to care than that provided by

Medicaid. Most bills, for example, would have subsidized low-income people to enroll in any
health plan with a price at or below the regional average.
Comprehensive reform legislation almost certainly will not pass the 104th Congress. Several
different types of incremental legislation discussed in the closing days of the 1994 session may
indicate possible directions of federal legislative activity in 1995:
-- The Mainstream Coalition, led by Sens. John H. Chafee (R-RI) and John B. Breaux (D-LA),
proposed sliding scale subsidies of health insurance premiums.
-- Children First initiatives, which cover many currently uninsured children, were proposed by
many, including Senator Tom Harkin (D-IA).
-- State flexibility legislation proposed very late in the session by Senators Bob Graham (D-FL) and
Mark O. Hatfield (R-OR) would permit waivers from ERISA, Medicaid, and Medicare
requirements and provide revenue from increased federal tobacco taxes.
B.

State Developments

For the most part, the states also avoided any comprehensive reforms this last year. If they chose to
make any changes to their health delivery systems, they were usually only incremental. A few
examples:
California. The state established voluntary purchasing pools for businesses with fewer than 50
employees. /2/ To be an eligible participant, 70 percent of an employer's employees must purchase
insurance through the pool and employers must pay one one-half of the premiums. /3/ Attempts to
establish a state-run health care system were frustrated when Proposition 186, an initiative that
would have created a single-payer system, was defeated in the November 1994 elections.
Vermont. Gov. Howard Dean's proposal to provide health insurance to the state's 68,000 uninsured
fell victim to ideological inflexibility. The proposal would have provided coverage through a
combination of employer and individual mandates. The Republicans debunked it as governmentrun health care. The Democrats criticized it because it fell way short of a single payer system. The
bill died before it made it to the Senate floor for debate. /4/
Kansas. Even though it spent the last two years studying various health care proposals, Kansas
decided to continue studying, for at least one more year, more proposals designed to provide
coverage to its 14-percent uninsured. Last spring, Gov. Joan Finney vetoed legislation that would
have established medical saving accounts. /5/
Florida. Florida formed 11 regional alliances for small businesses to buy health insurance. /6/
Republicans stymied Gov. Lawton Chiles's legislative proposal to provide coverage to Florida's
uninsured and voted down a program to provide subsidies up to 250 percent of the federal poverty
level. The proposal, which included authorization for an experimental Section 1115 Medicaid
waiver, would have been funded, in part, with cost savings from enrolling Medicaid and expansion

groups into managed care. However, Florida submitted its waiver request anyway and received
approval from HCFA to move Medicaid beneficiaries into managed care. /7/
Washington. Washington provided an exception to most states' reform efforts. /8/ It passed the most
extensive health care reform law in the nation so far, requiring universal access by 1999, expanding
Medicaid eligibility, establishing a uniform benefits package by 1995, instituting extensive costcontrol mechanisms including a premium cap, requiring managed competition among certified
health plans, expanding managed care, and instituting an employer mandate. /9/ It is unclear,
however, whether the state will successfully obtain the ERISA exemption it needs to enforce an
employer mandate. /10/
C.

Federal and State "Experimental" Waivers

Section 1115 of the Social Security Act authorizes the Secretary of HHS to waive otherwise
mandatory Medicaid Act provisions to allow "experimental, demonstration" projects which are
likely to assist in "promoting the objectives" of the Medicaid Act. /11/ These waivers have become
the silver bullet to accomplish health reform for the poor. During the last half of 1993 and 1994,
HCFA approved waivers from Florida (September 1994), Hawaii (July 1993), Kentucky
(December 1993), Rhode Island (October 1993), and Tennessee (November 1993). /12/ The
following states' waivers were pending before HHS as this article went to press: Illinois,
Massachusetts, Minnesota, Missouri, Ohio, and South Carolina. Other states are considering
Section 1115 waivers.
The waivers are not without controversy. Typically, Medicaid is expanded to include some segment
of the currently uninsured, and all recipients are enrolled in managed care plans. The National
Association of Community Health Centers argues that these waivers are not experiments, just
minor variations on a theme, and has challenged the Secretary's authority to grant them. /13/
Meanwhile, courts in Tennessee dismissed challenges to the "TennCare" Section 1115 waiver. /14/
During the year, legal services and consumer advocates complained that clear standards of review
and public involvement were missing from the Section 1115 decisionmaking process. /15/ In
September 1994, HHS issued a very general notice touching upon these issues. /16/ A Ninth Circuit
decision on a Section 1115 welfare reform waiver, Beno v. Shalala, provided more specific
instruction regarding the requisite nature of the Secretary's review. /17/ The court required the
Secretary to consider objections raised by plaintiffs and plaintiffs' experts concerning the waiver.
/18/ Finally, the National Health Law Program published an advocate's guide to Section 1115
waivers. /19/

II.

Medicaid

A.

Federal Developments

The 1994 Congress did not pass any major Medicaid legislation. /20/ There was, however,
considerable HCFA activity on other Medicaid regulations, particularly with respect to the
eligibility determination process. /21/
As always, Medicaid litigation was a mixed bag. Lower courts generally reaffirmed clients' rights
to enforce the Medicaid Act through actions against state officials. /22/ One federal court in West
Virginia struck down a highly restrictive "deeming" policy, /23/ while another required Medicaid
transportation services to be made available to persons living in personal care homes and boardand-care facilities. /24/ A federal court in Hawaii questioned AFDC-based limits on the equity
value of clients' automobiles. /25/ Courts tried to ensure that clients needing home- and
community-based services would get a fair evaluation of their need for the services, although courts
also made it harder to challenge the overall scope of these programs. /26/
Advocates successfully challenged excessive delays in state Medicaid fair hearing systems /27/ and
in the provision of methadone maintenance services. /28/ Clients eligible for both Medicare and
Medicaid may find it easier to find doctors in those states in which courts have held that doctors
must be paid at full Medicare-authorized amounts. /29/ On the other hand, some restrictive state
budgeting rules were upheld despite recipient objections, /30/ and the Eleventh Circuit made it
clear that a federal "cap" limits the degree to which states may expand services to the elderly and
disabled. /31/ States wanting to force recipients to make copayments each time they go to the
doctor may see a "green light" in a Kansas case upholding a $325 copayment for inpatient hospital
care; /32/ the only successful litigation against copayments was by pharmacists, who obtained a
ruling that New York copayments for prescription drugs were invalid breaches of a statutory "deal"
struck in the Omnibus Budget Reconciliation Act of 1990 (OBRA-90). /33/
Of interest in the Kansas copayment case was HCFA's belated denial of a state plan amendment
that would have authorized the high copayments. /34/ The agency also invalidated a California
attempt systematically to delay action on prior authorization treatment requests. /35/ Prorecipient
HCFA action also led to the one Medicaid case to reach the Supreme Court, in which Justice Scalia
refused to stay a lower court order directing Louisiana to follow federal policy by funding abortions
if pregnancies had been caused by rape or incest. /36/ During 1994, courts consistently accepted
HCFA's position that, at least with respect to abortion, the Medicaid Act requires all "medically
necessary" treatment to be covered. /37/
B.

Managed Care

As of June 1994, Medicaid enrollment in managed care plans was slightly over eight million,
largely due to state waivers. /38/ In the most comprehensive review of Medicaid managed care
programs published to date, managed care was found to have failed consistently to improve access,
save money, or improve outcomes, particularly related to prenatal care and childhood preventive
care. /39/ In another study comparing commercial HMOs with fee-for-service systems, the
reviewers found that commercial HMOs lagged far behind on comprehensiveness of care, and
HMO enrollees reported greater difficulties with accessibility in terms of reaching a physician,
waiting times, and other "organizational barriers." /40/ According to this report, methods of quality

assessment "remain in their infancy" and "the demand for quality assessment tools has assumed
new urgency." /41/
HCFA failed to finalize regulations promulgated in 1992 that would place limits on physician
incentive plans used by Medicaid-participating HMOs. /42/ However, HCFA did finalize rules
relating to state and federal authority to apply a full range of sanctions against Medicaid- and
Medicare-participating HMOs that fail to provide necessary medical care, engage in fraudulent
marketing and enrollment practices, or discriminate on the basis of medical condition or needs. /43/
These regulations also expanded state Medicaid agencies' responsibilities to include ensuring the
managed care plans' proper implementation of grievance procedures. /44/
Litigation against the state Medicaid agency in California resulted in a settlement agreement that
required the state to promulgate regulations clarifying managed care enrollees' due process rights.
/45/
C.

Early and Periodic Screening, Diagnosis, and Treatment

Several Early and Periodic Screening, Diagnosis, and Treatment (EPSDT) cases have been decided
or settled with favorable outcomes. /46/ District courts in the District of Columbia and in Texas
held that individuals can sue to enforce EPSDT provisions under 42 U.S.C. Sec. 1983. /47/ The
Seventh Circuit similarly rejected the state's argument that EPSDT created no enforceable rights
under Section 1983 to challenge the state agency's determination of what is an "experimental"
procedure. /48/ In remanding this case, the Circuit Court held that a federal court can review
whether Wisconsin reasonably considered bowel-liver transplants as "experimental." /49/
An Illinois federal district court struck down the agency's "bright-line" test for the provision of
orthodontic treatment without regard to medical necessity and also held that the agency was out of
compliance with EPSDT informing requirements to the extent that it provided recipients with
erroneous information on eligibility for orthodontic treatment. /50/ A West Virginia district court
order has given rise to a tracking and case management system to ensure provision of EPSDT
services to children in foster care. /51/ And, in Mississippi, a court accepted a settlement whereby
the state agency agreed to cover lead blood level assessments as part of EPSDT. /52/
HCFA issued State Medicaid Manual sections to comply with OBRA-93 immunization
requirements, /53/ OBRA-89 EPSDT reporting requirements, /54/ and a court order on lead blood
testing. /55/ The Vaccine for Children Program, which provides free federally purchased vaccines
to Medicaid-enrolled and uninsured children, children receiving services from a federally qualified
health center or a rural health center, and Native American children, was officially launched on
October 1, 1994. /56/ HCFA did not finalize EPSDT regulations proposed in October 1993. /57/

III.

Civil Rights

A.

Title VI

The past year saw increased activity involving Title VI of the Civil Rights Act. /58/ A federal
district court in California issued a preliminary injunction requiring a county to assure that people
of color have equal access to county-sponsored health care services. /59/ The case delayed the
county's plans to rebuild its public hospital in a central county area much less accessible to the
growing minority populations in east and west county areas. Notably, earlier in the year, HHS's
Office of Civil Rights had concluded that the county plan did not violate Title VI. /60/ Meanwhile,
legal services advocates in Washington settled their civil rights challenge to that state's exclusion of
seasonal farm workers and tree planters from employer-provided health insurance under the
Washington Health Service Act when the state agreed to include these populations in its program.
/61/
Meanwhile, the Second Circuit dismissed a challenge to a hospital's relocation from Harlem, /62/
and a federal court in Tennessee dismissed a case seeking to require HHS to collect race-based
utilization data from health care providers being supported by federal funds. /63/
In July, Attorney General Janet Reno reminded all federal departments, including HHS, that "each
of you should ensure that the disparate impact provisions in your [Title VI] regulations are fully
utilized so that all persons may enjoy equally the benefits of federally financed programs." /64/
B.

Americans with Disabilities Act

Title II of the Americans with Disabilities Act (ADA) forbids agencies from discriminating on the
basis of disability as they distribute public services. /65/ During 1994, most ADA litigation related
to health care focused on home- and community-based services. With one glaring exception, now
on appeal, courts were willing to require states to follow the ADA as they allocated these services.
/66/ The Seventh Circuit used procedural grounds to vacate an antirecipient Illinois ruling. /67/ On
the other hand, two courts did manage to ignore Department of Justice regulations, 28 C.F.R. Sec.
130(d), in holding that the ADA does not generally require services that more closely integrate
disabled people within their communities. /68/ Also, the Third Circuit, deferring much too casually
to a state's description of a program for persons with physical disabilities, held that, because the
state said its program was meant to promote "personal control," persons with physical disabilities
who also had mental disabilities could be excluded from the program. /69/
Two of the year's most interesting "disabilities act" cases did not involve Medicaid -- in fact, one
case did not formally involve the ADA at all. A California woman needing home health care for her
daughter with disabilities employed a health aide who visited the family every day. The mobile
home park where the women lived charged "guests" a high per-day parking fee, making the home
health aide's services more expensive. The Ninth Circuit held that, under the Fair Housing Act, the
park's policy might impermissibly discriminate against the child on the basis of her disability, even
though the policy purported to apply uniformly to all "guests." /70/ This ruling may prove helpful
to advocates who are challenging policies that purport to be uniform but actually have a disparate
impact on people with disabilities.
The other decision, from Florida, required a counseling program in the Miami area to continue to
employ counselors who could themselves communicate in sign language, as opposed to hiring sign

language interpreters who would interpret for nonsigning counselors. /71/ Plaintiffs proved that the
presence of interpreters made counseling less effective, and the program failed to show that
requiring it to employ counselors who could sign would work a "fundamental alteration" in the
program. The case is also noteworthy for its detailed analysis of the balance of equities.
Still at issue during 1994 was the extent to which the federal government may ignore ADA
concerns as it evaluates comprehensive state Medicaid waiver proposals. The Ninth Circuit did not
reach this issue in the Beno decision.
C.

Immigrant Issues

The federal and state governments clashed over who should fund the provision of health care to
undocumented persons. Using various constitutional theories, Florida, Texas, Arizona, and
California all separately sued the federal government seeking reimbursement for the cost of
providing, inter alia, emergency health care to undocumented persons. /72/
Washington and California both submitted state Medicaid plan amendments seeking federal
financial participation for prenatal services provided to undocumented women. HCFA denied both
amendments, and the states are currently seeking administrative review. /73/
New York is among many states creating immunization computer registry systems that currently
lack any prohibitions against providing information regarding undocumented patients to INS. In
November 1994, voters in California passed a ballot initiative that would make undocumented
persons ineligible for publicly funded health services (except emergency care), public social
services, and education. The measure also requires health, education, and service providers to
report all suspected undocumented persons to the authorities. /74/
D.

Women's Health

Throughout 1994, health policymakers and practitioners alike continued to place increased
attention on issues concerning women's health, especially with regard to breast cancer and other
reproductive health issues. /75/ Perhaps the most dramatic development in the clinical arena was
the discovery and isolation of BRCA1, the gene researchers believe is responsible for 5 percent of
breast cancer cases. /76/ Additionally, researchers found that a treatment consisting of lumpectomy
and radiation therapy, also called breast-conserving surgery, was as effective and safe as
mastectomy. /77/
More recognition was given to the racial and economic disparities that exist with regard to breast
and cervical cancer treatment and survival rates. A National Cancer Institute study found that
socioeconomic factors, including the lack of access to health care, accounted for African American
women having poorer breast cancer survival rates than white women. /78/ Also, women who are
either uninsured or on Medicaid were found more likely to have advanced breast cancer at initial
diagnosis and a worse survival rate than privately insured women, indicating the need for improved
access to preventive screening and treatment options. /79/ Research showed Latino and African

American women to suffer from cervical cancer at considerably higher rates than white women, a
result attributed to poverty and cultural barriers. /80/
Using federal funds made available under the Breast and Cervical Cancer Mortality Prevention Act
of 1990, a number of states began or continued implementation of cancer detection programs for
low-income and uninsured women. /81/ In July, California's Breast Cancer Early Detection
Program began providing clinical breast examinations and mammograms to uninsured women at or
below 200 percent of the poverty level. /82/

IV.

AIDS/HIV

The most recent Centers for Disease Control and Prevention (CDC) statistics (for 1993) showed
that 55 percent of reported new AIDS cases occurred among racial and ethnic minorities. Of these
cases, 66 percent were reported among blacks, 32 percent among Hispanics, 1 percent among
Asian/Pacific Islanders, and 1 percent among Alaskan Natives and Native Americans. The disparity
in the HIV infection rate, particularly between white and black women, continues to grow. Black
women are almost fifteen times more likely than white women to contract AIDS; compared to
white men, black men are five times more likely to acquire AIDS. Racial and ethnic minorities
represent 75 percent of all new cases among adult and adolescent women, 51 percent among adult
and adolescent men, and 84 percent of new cases in children under age 13. /83/
A study reported by CDC in August found that AZT, taken during pregnancy and labor, can reduce
the risk of mothers transmitting HIV infection to newborns. However, CDC reported that the longterm effects of AZT treatment during pregnancy are uncertain for both mother and child. /84/ CDC
recommends counseling HIV-positive, pregnant women about the short-term benefits of AZT and
offering treatment at the mother's option. /85/
In l994, the New York legislature resolved controversy sparked when a bill mandating maternal
notification of the results of a newborn's HIV test was introduced in the state assembly. /86/
Opponents of the bill argued that newborn testing would, in effect, single out pregnant women for
testing, discriminating against women and discouraging prenatal care. Proponents argued that, to
promote early intervention and treatment for HIV-positive children, mothers should learn about
their infants' HIV test results. /87/ The new law requires providers to counsel pregnant women and
new mothers about the benefits of HIV testing; it does not require mandatory notification. The cost
of AZT treatment varies; the manufacturer estimates the average cost of treatment at $900. /88/
Finally, plaintiffs settled Rosetti v. Shalala, a class action challenging the denial of SSI and social
security disability benefits under the pre-1993 SSA standards for determining HIV/AIDS disability.
/89/ Before July 1993, when the Third Circuit struck down the former standards, numerous claims
were denied because the SSA guidelines excluded many symptoms, particularly gynecological
symptoms, from its definition of HIV and AIDS. Under the Rosetti settlement, claims denied under
the old definition will be reviewed retroactively under the new standards.

V.

Environmental Justice

On February 11, 1994, President Clinton issued Executive Order 12898, which requires all federal
agencies to insure that their programs do not unfairly inflict environmental harm on the poor and
members of minority groups. The order reaches any federal program, activity, or action that
substantially affects human health or the environment. Federal programs are required to develop,
within one year, a comprehensive "environmental justice strategy" to prevent environmental
inequities. The strategy is supposed to include specific projects that can promptly be undertaken to
address the problem.
Lead poisoning continued to be a major concern for legal services clients. Ellis v. Wetherbee, a
federal case in Mississippi, was settled when the state Medicaid agency agreed to begin testing
children using lead blood tests. /90/ A trade group representing California's paint companies
announced that it would drop a lawsuit challenging the validity of the state's Childhood Lead
Poisoning Prevention Act. /91/ The Act imposes fees on industries which historically contributed to
environmental lead contamination causing poisoning to children. These fees are to go to financially
strapped counties to assist with early detection, screening, and medical treatment and services to
prevent childhood poisoning.
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