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At A Glance
Major changes occurred in the social security system in 1994. The Social Security Administration
was established as an independent agency, and the Commissioner unveiled her plan to reengineer
the disability program. Other legislative, agency, and litigation developments affecting older people
arose in the areas of
n pensions
n age discrimination
n protective services
n housing
n nursing homes and other long-term care
n Medicare
n Medicaid
The developments in the social security system will have major impact on older persons and
persons with disabilities and will engage the attention of advocates this year.
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I.

Income and Employment

A.

Social Security and SSI

1.

Legislative Developments

On August 15, 1994, legislation was enacted that establishes the Social Security Administration
(SSA) as an independent agency and separates it from HHS, effective March 31, 1995. /1/ The act
also created new payment restrictions if alcoholism or drug addiction is a contributing factor
material to the disability determination, including: extension of treatment and representative payee
requirements to Title II beneficiaries; suspension of benefits for noncompliance with treatment;
termination of benefits after 36 months unless the individual is disabled from another impairment;
and proration of retroactive benefits. /2/ Other provisions in the act affect the Title II and SSI
programs and SSA in general. /3/
Legislation was also enacted that will help resolve the "nanny tax" problem by simplifying the
reporting process for employers and increasing the tax threshold. /4/ This act also provides for the
suspension of Title II benefits to individuals found criminally insane and confined at public
expense. /5/
2.

Disability

In September 1994, the Commissioner issued her plan to reengineer the disability program, which
includes dramatic changes to the claims process, the appeals structure, and the disability
methodology, that is, sequential evaluation. /6/ Many advocates strongly criticized the proposed
methodology, which had been published earlier in a draft report. /7/ While adopting the
recommendations made to her, the Commissioner stated in her plan that the proposed methodology
would require extensive research and testing to determine whether it can be implemented at all. /8/
The reengineering plan does not address the immediate problem with the increasing backlog in the
disability program. The crisis is particularly acute at the hearing level where the disparity in

approval rates between the state agency and ALJs remains high (the ALJ reversal rate is about 70
percent), contributing to a high number of appeals. Litigation filed against state agencies and SSA
focuses on the incomplete or improper development of evidence and the improper evaluation of
medical and other evidence. /9/ However, one court limited the scope of relief for class members by
refusing to order the state agency and SSA to provide current relief even though they had violated
the law in the past. /10/
SSA issued final cardiovascular system listings that continue to feature exercise test criteria
prominently. /11/
3.

SSI Financial Eligibility Issues

Courts have issued a number of decisions in cases involving the SSI financial eligibility rules, with
mixed results for SSI applicants and recipients. Four circuit courts of appeal have upheld SSA's
policy of counting the dependent's portion of an augmented VA pension received by the veteran as
income to the dependent. /12/ However, in a development more favorable to individuals, SSA
issued a new rule providing that unreimbursed medical expense (UME) payments made by the VA
to an SSI recipient are not income. /13/
The Sixth Circuit held that the Social Security Act does not require the Secretary to promulgate a
"reliable information" exception to retrospective monthly accounting(RMA). /14/ The Ninth Circuit
has invalidated SSA's policy of counting nonrecurring income in the first three months of
eligibility. /15/
New regulations were issued codifying SSA's policy on treatment of bank accounts. /16/ Pursuant
to a settlement agreement, SSA must improve its notices to explain better the availability of
conditional benefits. /17/ The three-year sponsor-to-alien deeming provision has been temporarily
extended to five years. /18/
4.

Other Administrative Changes

SSA issued two useful policy changes regarding overpayments and waivers. A new ruling sets out
SSA's policies on overpayment notices, appeals, and requests for waiver. /19/ SSA has also raised
the amount for administrative waiver in SSI cases from $100 to $500. /20/ Final regulations were
issued to implement statutory provisions requiring SSA to establish a deemed filing date for an
application that was not filed because of misinformation provided by an SSA employee and to
consider physical, mental, educational, or linguistic limitations in making good-cause, withoutfault, and good-faith determinations. /21/
5.

Recent Decisions Under Section 405(g)

In cases decided during 1994, appellate courts seem to be interpreting Bowen v. City of New York
in a narrower fashion and have generally refused to invoke the doctrine of equitable tolling,

although they readily continue to waive the "exhaustion of administrative remedies" requirement.
/22/ By refusing to invoke equitable tolling, the decisions have resulted in limiting the size of the
classes in question. In Shalala v. Schoolcraft, the U.S. Supreme Court declined to review the
government's petition for certiorari, which alleged that the Eighth Circuit improperly relied on
Bowen by waiving the exhaustion requirement. /23/
B.

ERISA

1.

Health Care Litigation Developments

The U.S. Supreme Court granted the petition for certiorari in a case holding that ERISA preempted
New York's rate-setting mechanism for hospital and other health care. /24/ The scheme imposed
various surcharges on commercial insurance companies for the dual purposes of allowing Blue
Cross and Blue Shield to compete with private insurers and of financing a state risk pool. Last year
the Supreme Court denied certiorari in a Third Circuit case holding that New Jersey's similar ratesetting scheme was not preempted. /25/ In light of the conflicting decisions, federal district courts
have split over whether state mechanisms to fund uncompensated care are preempted by ERISA.
/26/
In a major victory for retirees, a district court ruled that General Motors (GM) could not reduce
lifetime health benefits to early retirees. /27/ The court held the agreements with the retirees were
enforceable as independent bilateral contracts and were not controlled by summary plan description
language reserving the right of GM to modify benefits. The court subsequently ordered GM to
continue paying the retiree health insurance pending its appeal of the earlier decision. /28/
2.

Pensions

a.

Litigation

An employer who never made any contributions to a pension plan was held to have created an
ERISA plan. The employer had told employees it was making contributions to the plan on their
behalf, had deducted money from their wages to contribute to the plan, and had provided a pension
booklet describing the plan in detail. /29/ The court found that the existence of the pension plan was
inferred from these "surrounding circumstances."
In a case of first impression, the Sixth Circuit ruled that ERISA requires a benefit plan to disclose
actuarial reports upon request of participants. /30/ Since actuarial reports are "indispensable" to the
plan's operation and a plan administrator must have them, they are instruments under which a plan
is operated and subject to ERISA disclosure rules. /31/
b.

Legislation

A new law grants standing under ERISA in fiduciary breach cases to individuals who lost the
annuities they were awarded after the termination of their pension plans. /32/ The law, which
applies to legal proceedings pending or brought on or after May 31, 1993, was designed to remedy
the Ninth Circuit's ruling in Kayes v. Pacific Lumber. /33/
3.

Looking Ahead

There is growing speculation that ERISA reform affecting employee benefits will be taken up by
Congress. /34/ ERISA preemption and ERISA due process appeals provisions will continue to be
debated in the context of health care reform on both the state and federal levels.
C.

Age Discrimination

1.

Legislative Developments

In 1986, Congress abolished the maximum age of 70 for persons protected under the Age
Discrimination in Employment Act (ADEA), thereby prohibiting all mandatory retirement. /35/
The amendment carved out a special seven-year exemption for (a) police, firefighters, and
correctional officials employed by state and local governments; and (b) tenured faculty members at
colleges and universities. /36/ The exemption period expired on December 31, 1993, and has not
been extended.
2.

Litigation Developments

a.

After-Acquired Evidence

The Supreme Court will decide whether employers who wrongly fire older workers in violation of
the ADEA can escape all liability if they later discover a lawful basis for the firing. /37/ The Sixth
Circuit ruled that the plaintiff's job misconduct completely precluded her claim of injury, although
the employer learned of the misconduct after the age claim had been filed. The Seventh, Eighth,
and Tenth Circuits also adopt this approach. /38/ The Third Circuit recently joined the Eleventh
Circuit in holding that after-acquired evidence does not preclude an employer's liability for
impermissible discrimination, although it may affect the plaintiff's right to reinstatement. /39/
b.

Determining Date of Violation

Many victims of age discrimination are barred from seeking relief under the ADEA for failing to
file a timely charge with EEOC under the short statutory time limits. /40/ A terminated older
worker who is replaced by a younger worker may not learn of these facts until later. The Eleventh
Circuit held that the date on which the older worker knows, or should know, of replacement by a
younger worker giving rise to a claim of age discrimination, is the date which commences the
period for filing a charge with EEOC. /41/

3.

Looking Ahead

Last year, EEOC dismissed 96 percent of disputed age discrimination charges based on an agency
investigator's finding of "no cause to believe a violation occurred." /42/ This practice was instituted
in 1985 by EEOC under then-Chairman Clarence Thomas. Maintaining that it lacks any statutory
authorization, misinforms thousands of victims of age bias, and subverts enforcement of the
ADEA, senior organizations in October 1994 asked the current commission chairman to change the
practice of mass dismissal of charges.

II.

Health

A.

Medicare

1.

Legislative Developments

While the beneficiary community learned a lot and was quite successful in getting its message
across, national health care reform was not enacted. The health care reform debate may begin anew,
with a new Congress, in January 1995. Advocates anticipate that ERISA will be the model given
the most serious consideration for an appeals process, a trend becoming evident near the end of the
1994 health care reform debate. Review options, however, are limited under ERISA, and the U.S.
Department of Labor does not have a good record on enforcement of ERISA provisions or
complaint investigation and resolution.
2.

Litigation Developments

Cases filed by Medicare beneficiaries concerning restrictive coverage focused on durable medical
equipment in nursing facilities, oxygen in the home, seat lifts, and inpatient rehabilitation. /43/
Beneficiaries have also filed suit to challenge HCFA's failure to promulgate regulations
establishing "reasonable charge" limits on outpatient hospital charges for purposes of computing
copayments that beneficiaries must pay. /44/
Beneficiaries challenged several Medicare Secondary Payer Program (MSP) practices, including
HCFA's refusal to reduce recoveries proportionately when beneficiaries receive inadequate
personal injury settlements, HCFA's failure to give beneficiaries accurate notices of their appeal
rights and the use of threatening language toward attorneys, and HCFA's application of unduly
restrictive standards in deciding when to waive MSP recovery. /45/ Plaintiff beneficiaries were
largely successful in the district court but have appealed to the Ninth Circuit the district court's
refusal to order apportioned recovery.
Medicare HMO enrollees sued to compel HCFA to enforce program requirements for HMOs,
including requirements that a full range of Medicare services be provided to enrollees and that
notices be given to enrollees when services are denied. /46/ The suit also seeks to compel HCFA to

bring the appeals system into compliance with due process standards by providing
contemporaneous hearings for urgently needed care and to place the burden of proof on HMOs that
have found a service not medically necessary.
3.

Federal Agency/Policy Developments

a.

HCFA Home Health Care Initiatives

1.

Needs Assessment Instruments/Discharge Planning

In meetings with HCFA, advocates were informed that the Medicare Discharge Planning
regulations would be issued in final form in June 1994. /47/ To date, final regulations have not been
published.
2.

Joint HCFA/AoA Home Health Initiative

HCFA and the Administration on Aging (AoA) are working together to make information about the
Medicare and Medicaid Home Health Benefit more available to beneficiaries. To this end, these
agencies have held a series of meetings with beneficiary and provider groups to get a broader sense
of the issues and problems that are barriers to greater program participation. To date, HCFA has not
issued any significant new policy directions. Clearer directions to intermediaries about coverage
criteria and standards are necessary as is more information to beneficiaries describing the benefit
and how to obtain it.
b.

HCFA Initiative on Explanation of Medicare Benefit Form

HCFA has announced an initiative through which it will continue to refine the Explanation of
Medicare Benefits Form (EOMB). Of importance is HCFA's intention to standardize its computer
systems for the review and payment of claims.
c.

HMO Regulations Promulgated

On July 15, 1994, HCFA published regulations strengthening remedies against HMOs and other
managed care plans. /48/ The regulations provide for intermediate sanctions when an HMO fails to
provide necessary services, requires payment of premiums not allowed by law, expels or refuses to
enroll an enrollee without cause, or engages in practices that could reasonably be expected to deny
coverage or to discourage enrollment.

B.

Medicaid

1.

Legislative and Administrative Developments

Two years after the Supreme Court decision in Suter v. Artist M., /49/ Congress has passed
legislation restoring the interpretation of enforceable rights under the Social Security Act to its
status prior to that court decision. /50/ The legislation is intended to assure that individuals injured
by a state's failure to comply with state plan requirements of the Social Security Act can enforce
those provisions to the same extent they could prior to Suter. It is applicable to cases pending at the
time of enactment.
As a first step in implementing the 1993 amendments to Medicaid /51/ at the federal level, HCFA
published guidance on the use of so-called Miller trusts in income cap states, /52/ and on estate
recovery. /53/ The one federal court that has examined estate recovery under the 1993 amendments
held that California must notify the surviving owners of a deceased Medicaid recipient's property
and provide an opportunity for a hearing before the state can place a lien on the property pursuant
to estate recovery law. /54/ It did not, however, find that the placing of the lien itself was unlawful.
2.

Litigation Developments

Efforts to forestall or stop program cuts have met with varying degrees of success. A court enjoined
New York's effort to include a "fiscal assessment" as part of the determination of the need for home
care benefits; the same court ordered due process protections for people threatened with home care
service cutbacks. /55/ Courts held that states may not implement state plan changes without notice
to the public and may not implement changes retroactively. /56/ One circuit court, however, refused
to reverse the denial of an injunction against the use of copayments. /57/
Eligibility issues continued to invite litigation. Two courts have ruled that the state must determine
an individual's eligibility under any category covered by the state before terminating coverage or
denying an application. /58/ Unfortunately, the D.C. Circuit Court held that, in a section 209(b)
state, eligibility determination does not include mandatory application of the so-called Pickle
disregards. /59/
People entitled to both Medicare and Medicaid (dually eligible), or entitled to have Medicaid pay
their Medicare cost sharing (qualified Medicare beneficiary (QMB) only) made some gains through
litigation. Two federal appeals courts and one district court have now held that states must pay full
cost sharing for QMBs. /60/ A suit alleging that computer errors and processing difficulties denied
QMBs benefits to which they are entitled under the law has resulted in over 10,000 new enrollees
in that program. /61/ A state must pay for services for dually eligible individuals at its Medicaid
rate, which may be higher than the Medicare rate, if the failure to do so results in those individuals
being denied service. /62/
3.

Looking Ahead

The threat of entitlement caps, issues related to managed care, and the process for approving
Medicaid waivers will continue to be important to advocates at both the state and federal levels in
1995. In addition, interpretation and implementation of the 1993 amendments concerning transfers
of assets, trusts, and estate recovery will be of great interest to clients and to the wider legal
community.
C.

Nursing Facilities

1.

Resident Advocacy

The most active area of resident advocacy in 1994 was individual transfer and discharge hearings.
Many residents successfully appealed their proposed transfers or discharges, on both procedural
and substantive grounds, through state fair hearing procedures that were mandated by the 1987
nursing home reform law. /63/ A growing number of administrative and judicial decisions
recognize and enforce facilities' obligation to provide care and services that residents need, as
determined by their assessments and individualized plans of care. Decisions have prohibited
facilities from transferring or discharging residents who refuse to take medications, who wander,
and who are sexually aggressive when their facility can provide them with appropriate and
necessary care and services. /64/ In ruling for residents, hearing officers have relied on the
Americans with Disabilities Act (ADA) and the Fair Housing Act, as well as on the nursing home
reform law.
Other resident litigation in 1994 led to federal court orders eliminating prereform law level of care
classifications in nursing facilities in the District of Columbia and requiring Michigan to develop a
comprehensive enforcement system using intermediate sanctions. /65/
2.

Administrative Action

In 1994, as in 1993, HCFA did not issue any rules implementing the nursing home reform law,
although final rules have not yet been published for enforcement /66/ and for the omnibus proposed
rule published in February 1992 that addressed physical and chemical restraints, federal standards
for evaluating nurse-staffing waivers, qualifications of nursing facility administrators, transfer and
discharge, notice of Medicaid rights, and other issues. /67/
In June 1994, however, HCFA issued proposed rules authorizing an optional payment system for
low-volume Medicare providers. /68/ These rules, which had been called for by the Consolidated
Omnibus Budget Reconciliation Act of 1985 (enacted April 7, 1986), propose to increase Medicare
beneficiaries' access to skilled nursing facilities (SNFs) by reducing the reporting requirements for
SNFs that provide fewer than 1,500 days of Medicare-covered care. The rules do not recognize that
the 1987 reform law's revision of Medicare and Medicaid, which made Requirements of
Participation for the two federal payment programs virtually identical, created new incentives for
facilities to increase their Medicare participation.

HCFA is also looking at ways to revise the federal survey process for nursing facilities. Motivated
by both the need to conserve money spent in the survey process and the interest in improving the
quality of federally mandated surveys, HCFA invited states and federal regional offices to conduct
pilot tests during the summer of 1994. /69/ HCFA intends to incorporate, beginning in early 1995,
most of the tests' findings into a new survey protocol.
3.

Enforcement of Federal Standards

Enforcement of federal requirements of participation was mixed. On the federal law, enforcement
was weak: an ALJ overturned termination of a facility from Medicaid participation because the
Secretary failed to use the correct survey protocol; /70/ the Secretary refused to take any
enforcement action against D.C. Village, a public nursing home in the District of Columbia, despite
its finding that the facility failed to comply with five Level A Requirements of Participation; and,
as noted, HCFA failed to publish final enforcement rules. At the state level, however, some use of
intermediate sanctions and other creative enforcement have begun. Kentucky imposed a civil
money penalty for improper transfer of a resident while Massachusetts signed an unusual
agreement with a chain that sought permission to buy facilities in the state. /71/ Under the
agreement, Massachusetts has unprecedented authority to oversee, control, and closely monitor
compliance in the chain's facilities.
4.

The Changing Long-Term Care Industry

The long-term care industry is expanding into "new" levels of care called assisted living and
subacute care. /72/ While the services are not themselves new, the new names enable facilities to
avoid the stigma that "nursing home" holds for many people and to sell their services in the absence
of recognized standards for quality or cost.

III.

Elderly Housing

A.

Regulatory and Legislative Developments

1.

Senior Housing Exemption

The Fair Housing Amendments Act exempts certain "housing for older persons" from the
prohibitions against families with children. /73/ HUD has proposed regulations defining the
"significant facilities and services" such housing must provide "to meet the physical and social
needs of older persons" to qualify for the exemption." /74/ HUD proposes to look first at whether
the facility or service "is readily accessible to and usable by older persons with mobility, visual and
hearing impairments"; it recognizes that senior housing must accommodate the needs of elderly
persons "aging in place" and further independent living. /75/

The issue of just what services and facilities must be provided by owners who seek to limit
occupancy based on age is extremely controversial, and it is unlikely to be settled by HUD's
issuance of regulations in this area. /76/
2.

New Regulations

HUD issued final rules implementing new statutory provisions authorizing PHAs with approved
allocation plans to designate specific buildings or portions of buildings for "elderly families,"
"disabled families," or "elderly and disabled families." /77/ HUD issued final regulations that
provide for enforcement of Section 504 of the Rehabilitation Act of 1973 for all programs and
activities conducted by HUD. /78/ Of significance is HUD's codification of the School Board of
Nassau County v. Arline standard for excluding a person from participation in a HUD program
because the person is a "direct threat to the health or safety of others." /79/
HUD has also issued a helpful supplement to its Fair Housing Accessibility Guidelines,
reproducing the most commonly asked questions and answers concerning dwellings subject to the
construction requirements of the Fair Housing Amendments Act and the technical specifications
required by the Act. /80/
B.

Administrative Developments

The Public and Assisted Housing Occupancy Task Force has issued to Congress and HUD its
report and recommendations on occupancy and management issues in federally assisted housing.
/81/
C.

Litigation Developments

A number of courts have addressed reasonable accommodation in "rules, policies and practices" as
applied to persons with disabilities, emphasizing the need to make a "case-by-case" determination
of what is "reasonable" and balance the needs of the individual against the financial burden
imposed on the housing provider. /82/
D.

Looking Ahead

Advocates should direct their efforts to the promulgation and implementation of HUD regulations
reflecting the recommendations of the Public and Assisted Housing Occupancy Task Force. If
HUD drafts regulations that are true to the task force's report, the new rules will greatly improve the
elderly's access to housing as well as increase flexibility in programs and policies based on
reasonable accommodation. Advocates will need to comment on the proposed regulations and then
work for speedy implementation of HUD's new rules.

IV.

Protective Services

A.

Elder Abuse

The Government Law Center of Albany Law School issued a report concerning the use and abuse
of durable powers of attorney for financial matters. /83/ The report addresses both the utility of the
durable power of attorney and the need for some regulation. Recommendations include mandatory
formal execution requirements, use of cautionary language on preprinted forms, recordation, and
clarification of procedures of revocation.
The Crime Control and Law Enforcement Act of 1994 requires the U.S. Sentencing Commission to
review sentencing guidelines for defendants convicted of crimes of violence against people aged 65
and older. /84/ Sentences should provide for defendants an increasingly severe punishment
commensurate with the degree of physical harm caused to the victim; consider the vulnerability of
the victim; and provide for enhanced punishment against repeat offenders. The commission also
must report to Congress concerning the adequacy of victim-related adjustments for fraud offenses
against individuals over the age of 55. /85/
B.

Litigation Developments

A Wisconsin intermediate appellate court refused to grant full faith and credit to a Florida
guardianship order that had been entered after the ward became incapacitated while in Florida
where no findings of fact showed that the ward had changed residence from Wisconsin to Florida,
and testimony indicated his intent to return to his home state. /86/
A New Jersey court found that the role of appointed counsel for an incompetent person is different
from that of a guardian ad litem in that an appointed attorney should not determine capacity but
should advocate for the client's decision. /87/
The West Virginia Supreme Court ruled that the state guardianship statute violated due process and
that a finding of incompetence could not be made summarily but must be established by clear and
convincing evidence. The court also ruled that an attorney acting as a guardian ad litem must
interview and examine witnesses and present evidence. /88/
C.

Looking Ahead

States will continue to examine the due process provisions available in guardianship proceedings
and to refine their laws to provide greater protection for defendants. The role of the attorney for the
defendant will be debated, with legal services attorneys arguing that the attorney should serve as an
advocate rather than as a guardian ad litem. Finally, the Albany report will generate additional
discussion about the uses and abuses of durable powers of attorney and about financial abuse of
older people in general.

V.

Disability Rights

A.

Health Insurance

Discrimination in health insurance based on disability is quite common. The most general forms
include restrictions on mental health coverage not applicable to treatment of other conditions and
restriction or total exclusion of treatment for AIDS-related illness.
The First Circuit issued the first published opinion holding that health insurers are subject to the
ADA. /89/ The court held that an insurer might be liable as an "employer" within the meaning of
Title I of the ADA and might be responsible under the ADA for discriminatory insurance practices
as a place of public accommodation.
There are no reported decisions as yet concerning Title V of the ADA, which authorizes certain
insurance practices if they are "not used as a subterfuge to evade the purposes of Title I and III."
However, in June 1993 EEOC issued interim enforcement guidance on the subject of the ADA and
health insurance. /90/ While EEOC adopts much of the advocates' point of view, advocates disagree
with certain EEOC interpretations concerning self-insured plans and concerning limitations on
coverage for mental health care.
B.

Independent Living

Many persons with disabilities, particularly those who are older, are forced into nursing homes
because of a lack of home health and personal care services that would allow them to live
independently. In a case pending in the Third Circuit, two Philadelphia nursing home residents sued
state officials under Title II of the ADA after they were declared eligible for home care services but
were told there was a waiting period for the program. /91/ Their nursing home care cost four times
as much as home care. The district court held that Pennsylvania had not discriminated against
plaintiffs because of their disability but denied services due to a lack of funds. It then held that the
ADA integration mandate may not be invoked unless there is first a finding of discrimination. /92/
The Justice Department in its amicus brief in the Third Circuit argued that, under the ADA,
segregation of people with disabilities is discriminatory. ADA regulations under Title II, the
coordination regulations under Section 504, and Titles I and III of the ADA require programs to be
administered in the most integrated setting appropriate. The Justice Department concludes that
segregation is itself a form of discrimination; hence the district court erred in requiring a finding of
discrimination independent of segregation of services.
In Easley v. Snider, plaintiff nursing home residents were considered ineligible for a program that
provided home care attendants for persons with physical disabilities because they were not
"mentally alert" to manage their care giver or their program for care. /93/ The district court found
that the ability to manage the attendant was not an "essential element" of the program, whose basic
purpose was to enhance independent living of persons with physical disabilities. The Third Circuit
reversed, deferring to the state's characterization of the program as involving independence of the
consumer through control of attendant aid and, in some cases, possible employment. The circuit

court also found that modification of the program to accommodate plaintiffs through surrogate
supervision of the attendant would be contrary to the essential nature of the program.

VI.

Older Americans Act

A.

Regulatory Developments

1.

Intrastate Funding Formula Development

Proposed regulations implementing the intrastate funding formula (IFF) provisions of the Older
Americans Act (OAA) require federal approval of a state's IFF and federal guidance and assistance
to states in developing their IFFs. /94/ States are to demonstrate in narrative and numerical form the
assumptions and factors contained in their IFFs and the impact of those assumptions on rural and
urban communities and on low-income minorities. Advocates are concerned that the regulations do
not properly address low-income minority concerns.
2.

Implementing Title VII (Elder Rights)

Proposed regulations implementing Title VII are awaiting clearance from the Office of
Management and Budget (OMB). /95/ The regulations emphasize statewide coordination. AoA is
using the promulgation of these regulations as a springboard for launching an initiative on
statewide coordination of services. Regional training conferences are planned and will include
public hearings, beginning in November 1994, on the proposed Title VII regulations.
B.

Policy Developments

1.

Data Collection

In February 1994, AoA issued an information memorandum introducing two components of its
National Aging Program Information System (NAPIS) format -- the new State Program Report
(SPR) for Titles III and VII and the National Ombudsman Reporting System (NORS). /96/ These
components are being tested in selected states prior to implementation in FY 1995. NAPIS is part
of AoA's overall effort to respond to Congressional concerns about the lack of uniform national
data on OAA programs.
2.

Confidentiality in Reporting

Based on the new NAPIS components, some state and area agencies are seeking names, addresses,
and other client-identifying data in violation of the OAA, its implementing regulations, and the
American Bar Association Code of Professional Responsibilities. /97/ In response, to complaints by
advocates, AoA issued a short letter affirming its position that NAPIS was not intended to
undermine client confidentiality protections and promising agency guidance. /98/

3.

Mini -- White House Conference on Aging on Legal Assistance

A mini -- White House Conference on Aging (WHCoA) on legal assistance made
recommendations to the WHCoA to be held in May 1995. The recommendations include increased
funding for LSC- and AoA-funded legal assistance programs, greater coordination and guidance
from AoA on standards for legal assistance providers, program development, and outreach to lowincome and minority populations.
C.

Litigation Developments

Litigation highlighting the ongoing controversy over IFF development and its impact on lowincome and minority urban populations has resulted in decisions in several cases: Southwest
Missouri Office on Aging v. Missouri Department of Social Services, /99/ Martinez v. Wilson,
/100/ Chicago v. Illinois Department on Aging. /101/ In this litigation, it is important to note the
difficulty in balancing the interest of urban and rural communities, the effects of population shifts,
and the need to target services to underserved populations in both urban and rural settings.
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