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I. Introduction

Unemployment insurance is a social insurance program adopted in 1935 as part of the
New Deal. /1/ The program pays benefits to unemployed workers from employer payroll
tax reserves in order to provide a temporary wage replacement for workers and a counter
cyclical boost to the economy. /2/ Since the adoption of the program, numerous changes
have occurred in the United States economy and its labor market. /3/ Observers have
noted that unemployment insurance has not fully adapted to the changes that have
transformed the nation's economy and work force. /4/

Among these many changes, the "dramatic increase in the participation of women" in the
formal work force has been termed "probably the most significant U.S. labor market
development of the post World War II era." /5/ Both the proportions of women in the
total work force and the proportion of working-age women in the labor market have
increased dramatically. /6/

While the increased economic role of women has been accompanied by greater visibility
and power for women in U.S. society, women workers experience significant obstacles to
their equal participation in the work force. /7/ For example, although women have
increasingly participated in the work force, they have not seen a corresponding reduction
in their role as care givers. /8/ Women also hold a disproportionate share of the emerging,
low-paying, part-time jobs in the "contingent" work force. /9/ Moreover, women workers
experience widespread sexual harassment on the job. /10/ As a result of these and other
aspects of women's experiences at work and at home, women workers often bring
unemployment insurance claims that do not fit neatly within the traditional rules.

The expanding role of women in the work force has not met with a systematic or
sympathetic response from the unemployment insurance system. Instead, the courts, state
legislatures, and Congress have responded in a piecemeal fashion when women have
sought unemployment compensation benefits in a variety of situations related to their



status as women workers. Consequently, unemployed women are less likely to draw
benefits than other unemployed workers. /11/

A leading commentator on issues involving women and unemployment compensation has
pointed out that the unemployment insurance system was premised on a "family
breadwinner model" and that the breadwinner was typically male. /12/ A quotation from
one of the system's "founding fathers" sums up the ideal family under this perspective:
"A father who works. A mother who tends house. Children who look to mother for care
and to father for support." /13/

The unemployment insurance system was not designed with the realities of women
workers in the 1990s in mind but rather accepts the male breadwinner as the "normal"
worker. /14/ The challenge for advocates representing women claimants is to adapt, bend,
or break the existing legal guidelines in order to assist clients and move the
unemployment insurance system closer to the realities of the 1990s workplace as they are
experienced by women. /15/

The lack of any systematic approach to modifying unemployment insurance programs to
meet the different needs and experience of women workers in the U.S. mandates creative
and assertive approaches to cases involving unemployment compensation claims for
women.

Advocates should, of course, employ their everyday knowledge of unemployment
insurance laws and procedures. /16/ Understanding that many of the time-honored rules
and practices of unemployment insurance law arise from the male breadwinner model
and disadvantage women claimants, advocates can develop a useful critique of
unfavorable decisions. /17/ This critique need not convert the agency or court to a
feminist viewpoint but must convince the decisionmaker of both the inequity and the
inflexibility of the status quo. Tactically, extensive briefing, including the assistance of
amicus curiae, has been a feature of several of the cases discussed here.

There are two principal areas of legal developments concerning unemployment insurance
and women's expanding role in the workplace. First, women who must restrict the time of
day they are available for work or their number of hours of work per day or week due to
care-giving responsibilities run afoul of traditional unemployment insurance rules
regarding availability for work, seeking work, and refusing work. Here the concepts of
"suitability" and "good cause" come into play. Second, women claimants sometimes
leave work due to factors related to their roles as mothers, care givers, or female workers.
In these cases, the "good cause" factor is again key, as well as the relationship of good
cause to the employment, depending on the specific statute involved.

This article presents a selective survey of statutory developments and cases involving
women's claims for unemployment insurance benefits related to the unique experiences
of women workers. As a matter of convenience, and in lieu of developing an alternative
conception of unemployment insurance law, the authors have elected to present their
legal analysis in terms of two of the traditional categories of unemployment insurance



law: availability for work and voluntary departure. A number of subtopics within these
major categories are explored. The emphasis is on positive case law developments as well
as selected statutory amendments, without ignoring negative trends.

II. Availability for Work Issues

All states have unemployment insurance statutes that require that claimants be available
for work. /18/ "The availability requirement is said to be satisfied when an individual is
willing, able, and ready to accept suitable work which he does not have good cause to
refuse, that is, when he is genuinely attached to the labor market." /19/  Women who have
child care or other responsibilities that require them to work only during day shifts or
prevent them from working weekends or full-time frequently have eligibility problems
related to the availability requirement. /20/ In most states, the burden of proof with
respect to eligibility falls on the claimant, /21/ although this burden may shift back to the
state agency in some cases once a claimant shows she meets the basic labor market
attachment criteria.

The seminal availability case is the California Supreme Court's decision in Sanchez v.
Unemployment Insurance Appeals Board. /22/ In Sanchez, claimant had worked as a
waitress and a factory worker but advised the state agency that she could not accept
weekend work because she had to care for her four-year-old son. Claimant had child care
from family members available during the week, but claimant's sister, who had
previously baby-sat on weekends, had recently moved. The state agency, the Appeals
Board, and the lower court all ruled that claimant's unwillingness to work weekends had
"materially reduced" her availability for work and rendered her ineligible for
unemployment insurance benefits. The California Supreme Court unanimously reversed
the denial of benefits in an extensive opinion.

In reaching this favorable result, the Sanchez court made a number of preliminary rulings
favorable to claimants facing ineligibility due to availability restrictions. First, the court
held that the availability requirement was tempered by other state law provisions
pertaining to disqualifications for refusals of "suitable" work "without good cause."
Construing the provisions together, the court held that claimants need not make
themselves available for unsuitable work or work that they have good cause to refuse.
/23/

Next, the court balanced a claimant's willingness to accept all "nonrefusable" work by
recognizing that the availability requirement was also intended to assure that claimant
"remains available to a substantial employment field." /24/ The court reached this
conclusion after rejecting two California Attorney General opinions requiring a claimant
to be available for work seven days a week if ordinarily required in the claimant's usual
occupation. /25/

The Sanchez court held that the agency could not simply find that claimant was
unavailable without considering the suitability of weekend work and whether claimant



had good cause to refuse weekend work. /26/ The court held that, although restaurants in
Los Angeles are open on weekends and claimant had worked weekends in the past, no
substantial evidence exists to support the referee's finding that the claimant had
materially reduced her availability for work. /27/ Accordingly, the court remanded the
case to the agency for a hearing on whether claimant remained available to a substantial
field of work despite her availability restrictions. /28/

The Sanchez court, having already made considerable headway for claimants, went on to
determine that parents or guardians of minor children have "good cause" to refuse work
"which conflicts with parental activities reasonably necessary for the care or education of
the minor if there exists no reasonable alternative means of discharging those
responsibilities." /29/ Moreover, the court held that, once claimant met her initial
showing that she was available for suitable work that she had good cause for refusing, the
state agency had to assume the burden of proof on the issue of whether claimant was
available for work in a substantial field of employment. /30/

In short, the Sanchez court avoided what it termed the "rigid notion of 'customary'
requirements [for days of work] for the more realistic and flexible tests of 'suitability,'
'good cause,' and actual labor market exposure." /31/ In so doing, the Sanchez court
adopted a standard reflective of the realities of the modern work force. /32/

Although Sanchez has been frequently cited and followed, /33/ it was preceded a decade
earlier by In re Watson. /34/ There the North Carolina Supreme Court held that a factory
worker who was laid off her first-shift job and later refused recall to an identical job on
the second shift had refused suitable work. /35/ The Watson court held that claimant had
"good cause" to refuse to work the second shift because, with her spouse working out of
town, she was unable to make other arrangements for child care. /36/

Watson then explored the availability requirement, holding that the claimant's refusal to
work at night did not render her ineligible:

 -- Personal circumstances which at all hours preclude a claimant from accepting
employment make such person ineligible for the benefits of the Employment Security Act
for the reason that such person is not available for work, but personal circumstances
which leave an employee free to return to work during the hours of her former
employment, which are the hours during which most people in her line of work are
employed in the community, do not render her unavailable for work merely because they
preclude her from accepting employment at an entirely different period of the day. /37/

Watson furnishes a careful statutory analysis for advocates representing claimants facing
ineligibility on availability grounds.

Although women claimants have had considerable success in getting courts to recognize
their needs to restrict their availability, not all courts have reached results sympathetic to
care givers. For example, in Doctor v. Employment Division, /38/ the Oregon Court of
Appeals deferred to agency rules that defined availability in terms of the "usual hours and



days of the week customary for the work being sought . . . ." /39/ As a result, the court
found that a registered nurse who declined evening shifts at a nursing home because she
was a single parent and needed to be home on school days with her son was unavailable
for work, even though the agency held she had good cause to refuse the offer. The court
refused to read Oregon's availability statute in conjunction with the "good cause"
provision in its refusal statute, as in Sanchez. /40/ Doctor is but one example of courts
that have insisted on a strict, if rather wooden, approach to availability issues.

III. Issues with Respect to Voluntary Departure from Work

A. Leaving Work Due to "Domestic Circumstances"

All states disqualify claimants who leave work without good cause. /41/ Thirty-eight
states require that good cause excusing a voluntary leaving of work be "connected to the
work" or attributable to the employer. /42/ In these states, good cause must be work
related. States without this limiting language permit so-called personal reasons to excuse
a voluntary quit. Women workers leave work for a variety of reasons related to their care-
giving roles, and these separations have resulted in a number of cases addressing so-
called leavings of work for domestic circumstances. Whether a state statute limits good
cause to reasons attributable to the employer is key in these cases. For example, "personal
causes" (like leaving work to accompany a spouse or to care for a sick relative) will
excuse a voluntary leaving in a state that does not restrict the acceptable reasons for
quitting to those related to the employer, while similarly situated claimants in states that
do not recognize personal reasons for voluntarily quitting will be disqualified. /43/

In Truitt v. Unemployment Compensation Board of Review, /44/ the Pennsylvania
Supreme Court held that difficulties in obtaining child care constituted good cause of a
"necessitous and compelling" nature to excuse a voluntary leaving under Pennsylvania
law. In Truitt, claimant worked as a waitress on both day and evening shifts. Claimant's
mother watched her children for the first month after claimant was hired, but her mother
was unable to continue after she broke her elbow. Claimant and her mother made
considerable efforts to locate child care with other relatives and a commercial day care
center but were unable to locate evening child care. /45/ Claimant also asked her
employer to relieve her of evening shifts, but her employer refused. /46/ Claimant quit,
and her claim for benefits was denied. The trial court upheld the denial, finding that a
"reasonable person" would not have quit in similar circumstances. /47/

The supreme court reversed. Exhibiting considerably more understanding of claimant's
situation than that shown by the lower court and the agency, the court wrote:

 -- Thus, using the reasonable person standard herein, it is readily apparent that the
sudden physical disability of a trusted baby-sitter and the unavailing search for a
replacement within two days produced both "real and substantial pressure" on the
appellant to terminate her employment. Considering the hours that appellant was required
to work, we believe that any reasonable person who had to find child care on this short



notice would have done what appellant did. Claimants need not place their children with
strangers or unchecked day care agencies in order to show that they have met the
aforesaid standards that we impose upon them. /48/

Significantly, in Pennsylvania, claimants need not show that good cause to excuse a quit
is attributable to their employers. Without some action attributable to the employer,
similarly situated claimants in more restrictive states are less likely to benefit from the
analysis in Truitt.

Massachusetts's courts have adopted an approach adaptable to claimants in every state,
namely, that domestic responsibilities can make a leaving "involuntary" in certain
circumstances. This argument avoids the necessity of tying the reasons for the quit to the
employer. In Manias v. Director, Division of Employment Security, /49/ the
Massachusetts Supreme Judicial Court held that a claimant who left work due to a
reduction in hours and a conflict with child care demands had urgent and compelling
reasons for her leaving, rendering her resignation involuntary. The ruling was extended in
Zukoski v. Director, Division of Employment Security, /50/ where the court remanded an
agency denial of benefits. In Zukoski, claimant left his employment after his hours were
shifted from days to evenings Because claimant's spouse already worked on Monday
evenings, his presence was required in the home on that night. The court stated:

We have recognized domestic responsibilities as permitting a claimant in a
situation that may be similar to the plaintiff's "to reject certain
employment situations as unacceptable," rendering his termination
involuntary and making him eligible for benefits. . . . /51/

A similar analysis was employed by the Michigan Court of Appeals in a case involving a
construction worker who accepted a job in Cincinnati, Ohio, but quit after 25 days
because of the difficulties caused by his absence from home during the week. /52/
Several cases have dealt with the question of whether a change in hours of work that
conflicts with a worker's domestic responsibilities provides good cause for leaving
attributable to the employer. A recent North Dakota Supreme Court case, Newland v. Job
Service North Dakota, /53/ resolved the issue favorably. In Newland, claimant worked
for a drug wholesaler on the day shift. When the company advised her that her shift
would change to an irregular evening schedule with indefinite starting and ending times,
claimant quit because she could not secure child care for her newly unpredictable
schedule. /54/

Finding that her reasons for leaving were "personal" and not "attributable to the
employer" as required by North Dakota's voluntary quit provision, the agency and the
lower court disqualified claimant. /55/ Ignoring employer's role in making the schedule
change in the first place, the agency's traditional analysis put the entire onus for the
separation on claimant. In effect, the traditional "personal reasons" analysis reads the
involved statute as if good cause for leaving work must be "solely" attributable to the
employer. In addition, characterizing the impact of an altered schedule on a claimant and
his or her family as "personal" simply reflects the persuasiveness of the male breadwinner



model and the assumption that "normal" workers have a nonworking spouse at home to
provide child care. /56/

Fortunately, the North Dakota Supreme Court took a broader approach, evaluating each
of claimant's reasons for quitting, including employer's substantial change in working
hours. /57/ In this regard, the court determined that a substantial shift in working hours,
even if the overall number of hours was not reduced or increased, could constitute good
cause attributable to the employer for quitting. /58/ Under this analysis, the court found
that claimant's reasons for leaving were at least partially attributable to her employer and
excused her leaving work. /59/ The court remanded the case for a determination of
whether claimant had made a good-faith effort to find child care before quitting. If a
good-faith effort was found, the court held that claimant should be awarded benefits. /60/

Other courts have adhered to the traditional analysis, despite the employer's evident role
in creating the conflict between work hours and care-giving responsibilities. In Beard v.
State Department of Commerce, /61/ for example, employer changed claimant's hours to
a night shift (11:45 p.m. to 7:45 a.m.). Claimant asked for her accrued annual leave, so
she could make child care arrangements, but her request was denied. At this point,
claimant quit. /62/ Analyzing the statute quite narrowly, the Florida court found that
claimant left for reasons relating to child care, not because employer denied her request
for leave. /63/

The Tennessee Supreme Court went even further in a negative direction in Aladdin
Industries, Inc. v. Scott, /64/ where a woman claimant quit her job because her employer
changed her schedule to a night shift. Claimant had three children at home, and her
spouse already worked nights. /65/ The court held that reasons unrelated to the employer
could not provide good cause for either a voluntary leaving or a refusal of work. The
court also held that claimant had made herself ineligible by limiting her availability for
night work. /66/

B. Quits to Accompany a Spouse or Partner

In a mobile society, workers are forced to leave work when their spouse or partner is
transferred or moves to another location for work. In order to keep the family unit
together and to avoid all the emotional, social, and economic stresses attendant to a
separation, the worker being left behind must leave his or her job. More often than not,
the worker moving to a new job is male, and the worker quitting to join the moving
worker is female. /67/

When the worker without a job arrives in the new location and files an unemployment
insurance claim, the question arises as to whether the worker voluntarily quit with good
cause. Once again, the state statute's good-cause provision is critical. Claimants living in
states that restrict good cause to work-related reasons have considerably more difficulty
obtaining benefits than claimants living in states that consider personal reasons for
leaving.



No area of unemployment insurance law as it relates to the special concerns of women
has produced more litigation than cases involving quits to accompany a spouse or partner.
The following discussion is limited to statutory and case law developments that
exemplify various approaches. /68/

A number of states have explicitly passed legislation addressing the issue of quitting to
accompany a spouse. A minority of states assist claimants. For example, the Maine
statute provides that a quit is excused if "the leaving was necessary for the claimant to
accompany, follow or join his spouse in a new place of residence." /69/ In McGivney v.
Employment Security Commission, /70/ the Maine Supreme Judicial Court ruled that,
where the claimant was not formally married on the last day of her work, but was married
during the two-week period for which she received accumulated vacation pay
immediately after her separation from work, claimant fell within the Maine provision.

In contrast, a number of state statutes explicitly disqualify claimants who move with a
spouse. Several of these statutes have been subject to constitutional challenges. /71/
Chandler v. Department of Employment Security illustrates the issues raised in these
cases. /72/

In Chandler, the Utah Supreme Court upheld a Utah statute that provided that "a claimant
who has left work voluntarily to accompany, follow or join his or her spouse to or in a
new locality does so without good cause. . . ." /73/ The court majority rejected equal
protection and due process arguments, and held that the statute "bears a rational
relationship to the legitimate legislative goal of limiting unemployment compensation to
those who become unemployed through no fault of their own." /74/ Attempting to use the
language of the statute to avoid its impact, the dissent argued that all claimants who were
forced to leave their work to follow their spouses due to the financial burdens of
maintaining separate households did not leave "voluntarily" as required by the statute.
/75/ The majority insisted, despite the explicit text of the statute, that the focus must be
on the good-cause issue, rather than the voluntariness issue. /76/

Taking an approach entirely different from that of the Virginia and Utah legislatures (and
the courts that upheld those statutes), the Massachusetts Supreme Judicial Court recently
awarded benefits to a claimant who left her job to accompany her long-standing
nonmarital partner. /77/ The Massachusetts statute defined good cause as reasons for
leaving work that were "urgent, compelling and necessitous." /78/ Noting her emotional
and financial commitment to her partner, the majority in Reep v. Commissioner had no
difficulty reversing the agency's position that claimant had to be married in order to
establish that her reasons for leaving met this standard. Instead of requiring a claimant to
be married or engaged, the court advised the agency to look to such factors as use of joint
checking accounts, life insurance beneficiary designations, and other manifestations of
lasting relationships. /79/ Three members of the court dissented. /80/

The California Supreme Court reached a negative result in a case involving a quit to
move with a domestic partner in Norman v. Unemployment Insurance Appeals Board.
/81/ There claimant moved out of state with her boyfriend. In contrast to Reep, the



claimant in Norman made little showing of commitment to the relationship, although the
California court put great stress on the absence of a marriage or formal engagement in
reaching its conclusion that the claimant lacked good cause for her quit. /82/ Norman
demonstrates that, even in states that permit personal reasons for good cause to excuse a
leaving of work, advocates must establish a compelling good personal cause.

The pattern for cases involving leavings to accompany a spouse or partner was
established early in the days of unemployment compensation, with courts reaching
diverse results. /83/ This pattern has continued. Much resistance stems from arguments
against awarding benefits to claimants who leave work for causes unrelated to their
employment. However, countervailing arguments support the importance of marital,
familial, and other relationships. Given the history of this area of law, an overall
resolution in the near term appears unlikely.

C. Pregnancy-Related Separations from Work

Women workers can have a variety of difficulties in obtaining unemployment benefits
during or after pregnancy. Women who are forced off work due to pregnancy-related
health complications confront questions regarding whether they are able to and available
for work. After childbirth, women who are not reinstated to prior employment face
voluntary leaving disqualifications. /84/

Pregnant women's rights to take time off work during or after a pregnancy and birth and
to reinstatement to work afterward have been strengthened by the enactment of the
Family and Medical Leave Act. /85/ In addition, provisions of Title VII /86/ or state civil
rights statutes may prevent employers from forcing women out on maternity leave or
otherwise acting adversely against them in the event they become pregnant. Still, many
employers are not covered by the Family and Medical Leave Act, and many women
cannot afford to take unpaid leave. Therefore, while advocates can expect some
diminution in cases involving employers' refusal to reinstate women separated from work
during pregnancy or due to childbirth, unemployment insurance cases will still arise in far
too many cases.

In 1976, Congress provided some protection to women workers with pregnancy-related
difficulties by passing an amendment to the Federal Unemployment Tax Act (FUTA) that
provided that no state shall deny unemployment compensation "solely on the basis of
pregnancy." /87/ This amendment followed on the heels of the Supreme Court's decision
in Turner v. Department of Employment Security. /88/ In Turner, the Court declared
unconstitutional a Utah statute that presumed a woman was unable to work during the last
18 weeks of her pregnancy and for several weeks after childbirth.
Subsequently, the Supreme Court weakened the holding in Turner and the impact of the
FUTA pregnancy provision in Wimberly v. Labor and Industrial Relations Commission.
/89/ The Court held that the FUTA pregnancy provision was merely an antidiscrimination
provision and did not protect pregnant claimants who were denied unemployment
insurance benefits under a Missouri state statute that disqualified claimants who left
without good cause attributable to their work or their employer. Emphasizing that FUTA
was not intended as a form of health or disability insurance, the Court stated:



 -- [If] a State adopts a neutral rule that incidentally disqualifies pregnant or formerly
pregnant claimants as part of a larger group, the neutral application of that rule cannot
readily be characterized as a decision made "solely on the basis of pregnancy." /90/

Wimberly reflects a lack of recognition that pregnancy is unique to women and that so-
called neutral statutes can have a discriminatory impact on women without explicit
reference to pregnancy.

A dissenting judge in Tyler v. Ohio Bureau of Employment Services /91/ placed
pregnancy in a different context. The majority opinion denied benefits to a pregnant
woman who was sick to her stomach and forced to walk off her job when her employer
would not give her the rest of the day off. The dissenting judge stated, "I am firmly
convinced that if men had babies, or if the employee's medical condition was one
common to middle-aged men such as angina, the result in this case would be exactly the
opposite." /92/

While statutory provisions simply excluding women from benefits during specific weeks
or months of pregnancy violate FUTA, women who file claims for unemployment
insurance benefits during their pregnancies still face challenges to their eligibility under
state law requirements mandating that claimants be "able to" and "available for" work. In
general, a claimant's pregnancy should not be grounds for unwarranted assumptions
about her inability to work, in the absence of specific, complicating factors.

In Bogucki v. Board of Review, /93/ claimant could no longer perform heavy work due to
her pregnancy. Since her employer had no light work for her, she was separated from her
employment. The court held that claimant's willingness to perform light work combined
with her doctor's statement that she was able to do so satisfied the availability
requirement. Claimant was also held eligible in Rhinelander Paper v. Department of
Industry, Labor, and Human Relations, /94/ where the court relied upon claimant's
physician's statement that she could perform light work.

In contrast, a pregnant mail carrier told by her doctor to avoid heavy lifting and excessive
standing and bending was found unavailable for work in Taylor v. U.S. Postal Service.
/95/ There the court relied upon the supervisor's testimony that employer had no light
work that claimant could perform. The court ignored claimant's testimony that she was
capable of performing sales work, which she had done before starting work at the post
office. Some of the difficulty in Taylor may have arisen from the Michigan statute, which
requires claimants to be available for full-time work of the type performed by the
claimant in the past. /96/

Courts that deny unemployment insurance on the basis of pregnancy typically rely upon
the fact that good cause to excuse a voluntary quit must be related to employer under the
state statute involved. For example, in Watson v. Murdock's Food and Wet Goods, /97/
the court denied benefits to a pregnant waitress who left work after her doctor advised her
to stop working. In determining whether claimant's decision was "attributable to the



employer," the court wrote:

 -- In a sense, claimant's separation from employment was involuntary since she did not
choose to suffer from a medical condition which required that she avoid the bending and
lifting required in her job. On the other hand, the absence can be construed as a voluntary
and wise decision based upon the advice of her doctor. /98/

Finding the pregnancy was not attributable to the employer, but "only to [the claimant's]
own circumstances," the court disqualified claimant from benefits.

Where a claimant does not seek benefits immediately after leaving her employer, but only
after her employer refuses to rehire her, the claimant can avoid the good-cause analysis
since the unemployment is more clearly due to the employer's failure to offer
reinstatement. In Gocke v. Weisleley, the court noted that "plaintiff did not quit her job
just to take advantage of the unemployment benefits. She became pregnant and naturally
was forced to quit work." /99/

Women claimants forced out on maternity leaves have also faced challenges to their
claims for unemployment insurance for periods prior to their reinstatement from leave. In
Frontier Airlines v. Industrial Commission, /100/ the court found that flight attendants
forced onto maternity leaves were "separated from a job" under the Colorado statute.
/101/ The court held that the flight attendants were available for other suitable work and
must be considered separated from their jobs. The court also rejected employer's
argument that claimants should not receive benefits because "they presented no evidence
that they became pregnant 'through no fault of their own,'" echoing language from the
preamble to the statute. The court relied instead upon the specific language of the
Colorado law, which provided for benefits to a woman "who either voluntarily or
involuntarily is separated from employment because of pregnancy." /102/

The Arizona Court of Appeals reached the same result without the express protective
language of the Colorado statute in Harwood v. Employment Security Commission. /103/
In Harwood, employer had a policy that required employees to take a leave of absence
after the sixth month of pregnancy. The court found that claimant's separation from
employment was "not voluntary but was enforced in accordance with the company
policy." /104/

In summary, pregnant claimants can succeed in obtaining benefits during pregnancy and
after childbirth, but the route to success is far from easy. Advocates must give close
attention to their state's specific statutory language, while noting both the realities facing
their clients and the policy arguments that favor awarding benefits to women claimants.

D. Quits Due to Sexual Harassment

Women who have been sexually harassed at work and fear the stigma of reporting
harassment or who are faced with an employer unresponsive to their complaints may
have to quit their jobs, sometimes without giving prior notice. "For many women



subjected to repeated, unwanted sexual pressure at work, the only real escape from
harassment lies in leaving their jobs." /105/ Whether women who quit because of sexual
harassment may collect unemployment insurance depends upon both the state's statute
and rules and its case law regarding voluntary quits. A woman seeking to collect
unemployment insurance after quitting her job must prove that there was "good cause,"
"good cause connected with work," or "good cause attributable to the employer" for her
voluntarily leaving. /106/

Some states have explicitly provided in their unemployment statutes that sexual
harassment constitutes good cause; others at least address the issue of gender
discrimination within the statute. /107/ In still other states, courts have interpreted statutes
that do not explicitly address sexual harassment to find that victims may collect benefits.
/108/ In so doing, courts may also interpret existing language on personal harassment to
include sexual harassment. /109/ While there was much initial resistance by some state
agencies, /110/ sexual harassment is now widely seen as a legitimate reason for a woman
to quit her job voluntarily.

How a court or statute defines sexual harassment is critical in determining whether a
claimant will receive benefits. The Minnesota statute, for example, asserts that
"unwelcome sexual advances, requests for sexual favors, sexually motivated physical
contact or other conduct or communication of a sexual nature" is "good cause" for a
voluntary quit. /111/ A truly comprehensive definition should include the following
behavior: threatened or actual sexual contact that is not freely entered into and mutually
agreeable; coercion designed to make the employee engage in sex with the harasser;
continuing or repeated sexual abuse, including: commentaries on the employee's body,
using sexually degrading words to characterize the employee, propositions,
exhibitionism, descriptions of sexual acts, display of sexually offensive pictures; and
employment threats if an employee does not sexually cooperate. /112/

In some states, sexual harassment need not be the sole reason for an employee to leave
her job. For example, the Colorado statute provides that "personal harassment by the
employer not related to the performance of the job" /113/ constitutes good cause for a
woman subjected to sexual harassment to quit voluntarily. In Division of Employment
Training v. Hewlett, /114/ after a woman was harassed, her husband, who worked for the
same company, had his job terminated. The court allowed the woman to recover
unemployment benefits although her husband's termination was another plausible
explanation for her quitting. The court found that "[p]ersonal harassment need not be the
sole factor in her decision to quit." /115/

One key hurdle that sexual harassment victims face in many states is showing that they
alerted management of the harassment before leaving. /116/ For example, the
Pennsylvania unemployment administrative agency and the state courts have endorsed
the proposition that a woman who has been sexually harassed must take "commonsense
action" so that the employer is "given an opportunity to understand" what the woman is
objecting to and can solve the problem. /117/ The plaintiff in Homan v. Pennsylvania
Unemployment Compensation Board /118/ met this requirement since she had



complained to her supervisor and applied for a transfer. The court found that plaintiff had
acted as a "reasonable person" would in alerting her employer to the harassment. /119/

Case law requiring victims of sexual harassment to report or complain about the behavior
before quitting ignores the fact that it may not be possible for a woman who has been
sexually harassed to make such complaints:

 -- Filing a formal grievance or even an informal complaint may entail significant
personal hardship that a claimant ought not to be expected to undergo before quitting.
/120/

Some states have recognized the difficulties a claimant may have in complaining or
testifying about sexual harassment. In Melady v. Louisiana Board of Review, /121/ the
court noted that a claimant's testimony was "conclusory and restrained perhaps out of a
sense of delicacy" and allowed the case to be remanded for additional evidence. /122/
Other courts have recognized that "employees are understandably reticent to complain or
try to prove affronts of such a personal and debasing nature [as sexual harassment]."
/123/

The Nevada Supreme Court established a new standard for situations where a supervisor
is the harasser in Hotel Ramada v. Mason. /124/ The court found that "when a supervisor,
acting as an agent of the employer, commits the harassment, the employer is deemed the
harasser. Likewise, the employer is deemed to have knowledge of the harassment."

Other courts have found that a claimant need not file a formal complaint about sexual
harassment if the employer had not formulated or distributed a sexual harassment policy,
complete with specified individuals responsible for addressing victims' complaints, or if
the employer ignored or overlooked signs of harassment. In the leading Washington case,
Hussa v. Employment Security Department, /125/ claimant "was not required to await the
employer's attempt to remedy the situation" before voluntarily quitting her job. /126/ In
McNabb v. Cub Foods, /127/ the Minnesota Supreme Court found that, although claimant
did not specifically mention the harassment to her supervisor, another individual with
authority over claimant had found the claimant crying about the harassment in a meat
locker. Therefore, the court held that employer should have known about the harassment.
The court noted that employer had not distributed a copy of a sexual harassment policy or
the procedures claimant was to follow, did not discipline or speak to offending
employees, and failed to take "timely, appropriate and remedial action." /128/

If the employee does complain about sexual harassment and is discharged for it, the
burden shifts to the employer to prove that the employee engaged in misconduct
connected with her work. For example, in Hollis v. Commissioner of Tennessee
Employment Security, /129/ claimant received superior performance ratings until her
supervisor made sexual advances. Claimant reported those advances to three coworkers
and her immediate supervisor, who discharged her as a result. Under the Tennessee
statute, /130/ the court found that an employer has the burden of proving that claimant
should be disqualified and that, "even if the evidence supported the conclusion that Mrs.



Hollis' performance was unacceptable, it is inadequate to support disqualifying her from
receiving unemployment compensation" since her performance deficiencies did not
manifest the type of intentional disregard for her employer's interests that merits denying
her claim for unemployment compensation. /131/

The work performance of a woman who has been subjected to sexual harassment may
deteriorate as a result of the harassment. Thus, it is important to demonstrate such effects
were caused by the harassment and the employer's response to employee complaints. In
Morrison v. California Insurance Board, /132/ the court found that the employment
relationship would worsen with sexual harassment. As one commentator noted, "the
harassment might have such a debilitating effect on [the victim's] morale and
performance, that the employer might have good cause to discharge her." /133/ In such a
case, advocates should attempt to show that sexual harassment provoked claimant's
behavior and thus set up a "good cause" defense to accusations that the discharge was
warranted.

Another issue that arises is how bad the sexual harassment must be before a woman can
leave her position with good cause attributable to the employer. The McEwen v. Everett,
/134/ the court overturned the board of review's decision that sexual harassment had to be
"unbearable" before good cause for a voluntary quit could be found. /135/ The employer
in McEwen kissed and fondled claimant; and other company executives refused to take
action when claimant complained. The court stated that it

could hardly agree with the Board if it intended, by its findings, to
conclude that these types of acts are not reasonably sufficient to impel the
average able-bodied, qualified worker to give up his or her employment. . .
. It is enough to say that we cannot agree that sexual harassment must be
"unbearable" before an employee can quit. /136/

This is required in certain state statutes, such as the one in New Hampshire. /137/ In In re
T & M Associates /138/ the court applied the New Hampshire unemployment statute and
the agency's rule /139/ to find that claimant had quit "because of the way the company
president and her supervisors treated her . . . . [T]he claimant's termination had some
connection with or relation to the employment." /140/

Claimants who have been sexually harassed can succeed in obtaining benefits if the state
statutes or courts recognize that sexual harassment constitutes "good cause" for quitting
and do not invoke procedural hurdles to bar relief.

IV. Conclusion

Advocates face numerous and varied challenges in obtaining unemployment insurance
benefits for unemployed women. The specific statutory language, case law, and policy
arguments applicable to a particular claimant will significantly affect the results. Helpful
case law combined with an incisive critique of the unfairness and inequity of the existing



judicial interpretations and agency practices has led to positive results in many cases.
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