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Background: 

Significant number of foreclosures involve 
rentals.

• About 38% of foreclosed properties nationwide not owner occupied. 

• In Massachusetts, 46% of units in late stage of foreclosure 1/07 – 3/08 are 
rentals – more in cities.

• Nearly 60% of the15,000 foreclosure filings in NYC in 2007 were 2-4 or 
multi-family buildings. More than 15,000 renter households affected. 

• In 2008, 33% of foreclosure in Marin County CA, 40-50% in Hennepin and 
Ramsey Counties MN, and 28% in North Carolina not owner occupied.

• In 2007 35% of Chicago foreclosure filings on 2-6 unit properties 80% in 
some neighborhoods



Background:

Banks quickly evict all occupants after taking 
ownership at foreclosure.

• Foreclosure eviction process 
determined by state law.

• In some states tenants get 
only 3 days notice of post-
foreclosure court eviction -
usually no defenses allowed.

• A few states and cities 
require real just cause (not just 
foreclosure) to evict.



Background:

Massachusetts’ experience

• Massachusetts, like about half the states, is a non-judicial 
foreclosure state.

• Legal services work in Mass. concentrates more on tenants 
than homeowners both generally and in foreclosure work.

• Housing advocates pursue multiple strategies simultaneously 
to keep properties occupied, stop evictions and change bank 
practice of immediate eviction post-foreclosure.



Goals

• For legal services individual 
clients, goal is to avoid 
eviction, repair and maintain 
premises, and/or win money 
damages to move (client’s 
choice).

• Bigger goal is to prevent 
abandonment of properties 
and degradation of 
communities through work in 
variety of forums with 
different partners.



Strategies:

Publicity

• Raise public awareness about plight of tenants in foreclosed 
property.

• Congressional testimony 
(www.house.gov/apps/list/hearing/financialsvcs_dem/testim
ony_-_liben_1.pdf )

• National and local press
& TV news (Google foreclosure & rental & find hundreds of 
articles)
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Strategies:

Achieved state legislation preserving tenancies 
post-foreclosure

• November 2007 –
Massachusetts 
Chapter 206 Acts 
of 2007, an Act 
Protecting and 
Preserving 
Homeownership
(see M.G.L. c. 186 
13 & 13A)
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Strategies:
Work for still stronger state laws

Joined coalition of community groups proposing 3 new 
laws in the last session and will try again:

•No eviction of tenants and former owners post-
foreclosure without just cause

•Require judicial foreclosure

•Six-month moratorium on foreclosures



Strategies:

Individual eviction defense work

“Success” defined by what client wants, but usually 
means:

1. Preserve occupancy and bring unit up to code with 
all necessary utilities and services.

2. Preserve occupancy, bring unit up to code, and
obtain money damages for tenant.

3. Obtain significant move out money for tenant who 
wishes to leave.



Strategies:
Massachusetts’ legal environment allows aggressive 
litigation of foreclosure evictions. 

• Legal services lawyers are skilled at 
eviction defense.

• 2007 foreclosure law provides that all 
tenancies continue after foreclosure

• Mass. eviction laws are relatively 
liberal for tenants & allow broad 
defenses & counterclaims.

• 30-day notice to quit before court 
summons.

• Broad discovery available in eviction 
cases.

• Several eviction laws allow for 
attorney fees, triple damages.

• Courts have discretion to give stays of 
execution for 6 months to a year.

• Law requires any owner, including 
mortgagees in possession and 
foreclosing mortgagees, to maintain 
property up to code.

• Foreclosing banks generally liable for 
return of security deposits.

• Strong consumer protection laws.

• Strong receivership laws.

• Strong health code requiring new 
owners to post relevant contact 
information for maintenance & 
repair.



Strategies:

Legal services lawyers combine efforts on 
foreclosure evictions

• Meetings and trainings

• Wiki on the computer (interactive posting of materials –
share pleadings, discovery, settlement information)

• Draft pro se eviction defense pleadings

• Email discussions of litigation issues (most recently on 
settlements)



Strategies:

Trainings and Materials

• Legal Tactics chapter on foreclosure evictions 
(www.masslegalhelp.org/housing/tenants-facing-foreclosure)

• Train private bar on foreclosure evictions

• Train Section 8 agencies on how to handle foreclosure 
evictions of participants

• Pro Se eviction clinics and pro se motions
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Strategies:
Work with community groups

Boston lawyers 
coordinate with City 
Life/Vida Urbana to 
organize “bank 
tenants” and eviction 
blockades.



Other strategies

Participate in state & local coalitions strategizing 
acquisition and rehab of foreclosed property with 
stress on allowing tenants to stay

Work for passage of local legislation requiring just 
cause evictions post-foreclosure

Coordinate efforts and train Section 8 agencies on 
special issues confronting voucher participants



Other strategies

• Propose change in public health code
To hold banks liable for maintenance of buildings, even 

before they own them or take possession.

• Bring cases against bank lawyers whose notices 
to vacate violate FDCRA

• Bring consumer protection cases against brokers 
and banks using unfair and deceptive “cash for 
keys” offers
– “You must vacate the premises within one week.”



Effect of these efforts?

• Generally succeeding in our individual eviction cases.

• Seen some change in bank eviction practice when tenants represented -
more offers to let our clients stay (article in bankers trade paper show they 
are taking our work seriously  
http://cpaofficeonline.com/news/evictions_print.html )

• No real change for unrepresented tenants that we know of – still put out 
relatively quickly with very little cash to move.

• Much more to do to stem neighborhood devastation and keep properties 
occupied.
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