No. 06-3665

UNITED STATES COURT OF APPEALS
FOR THE SEVENTH CIRCUIT

NEW WEST, an Illinois Limited Partnership,
Plaintiff-Appellant,
V.

CITY OF JOLIET, an Illinois M unicipal
Corporation, ARTHUR SCHULTZ, both
individually and officially asthe Mayor of Joliet,
JOHN M. MEZERA, both individually and officially
asthe City Manager of Joliet, and JIM SHAPARD,
both individually and officially asthe Deputy City
Manager of Joliet,

Defendants-Appellees.

On Appeal from the United States District Court
For the Northern District of Illinois, Eastern Division

Hon. Judge CharlesR. Norgle, Sr.

District Court No. 2005-cv-1743

BRIEF OF DEFENDANTS-APPELLEES
CITY OF JOLIET,ARTHUR SCHULTZ,
JOHN M. MEZERA, AND JIM SHAPARD

Peter A. Silverman (6196081)

Carl A. Gigante (6185561)

Catherine M. Towne (6287549)
FIGLIULO & SILVERMAN, P.C.

10 S. LaSalle Street, Suite 3600
Chicago, IL 60603

Telephone: 312-251-4600

Facsimile: 312-251-4610
Attorneysfor Defendants-Appellees



CIRCUIT RULE 26.1 DISCLOSURE STATEMENT

Appellate Court No: 96-3665

Short Caption: New West v. City of Joliet

To enable thejudgesto determine whether recusal is necessary or appropriate, an attorney for anon-governmental party
Or amicus curiae, or aprivate attorney representing agovernment party, must furnish adisclosure statement providing the
following information in compliance with Circuit Rule 26.1 and Fed. R. App. P. 26.1.

The Court prefers that the disclosure statement be filed immediately following docketing; but, the disclosure statement
must be filed within 21 days of docketing or upon the filing of a motion, response, petition, or answer in this court,
whichever occursfirst. Attorneysare required to file an amended statement to reflect any material changesin the required
information. The text of the statement must also be included in front of the table of contents of the party's main brief.
Counsdl igerdequired tocompletetheentirestatement and to use N/A for any information that isnot applicableif this
form isused.

(1) Thefull name of every party that the attorney representsin the case (if the party is a corporation, you must provide
the corporate disclosure information required by Fed. R. App. P 26.1 by completing item #3):

City of Joliet, a municipal corporation
John Mezera, Jim Shapard, Arthur Schultz

(2) Thenamesof all law firmswhose partnersor associates have appeared for the party inthe case (including proceedings
in the district court or before an administrative agency) or are expected to appear for the party in this court:

Figliulo & Silverman, P.C.

(3) If the party or amicusis acorporation:

i) ldentify al its parent corporations, if any; and
N/A

ii) list any publicly held company that owns 10% or more of the party’s or amicus' stock:
N/A

Attorney's Signature: Date: 02/02/07

Attorney's Printed Name: Carl A. Gigante

Please indicate if you are Counsel of Record for the above listed parties pursuant to Circuit Rule 3(d). Yes No

Addresss Ten South L aSalle Street, Suite 3600
Chicago, IL 60603

Phone Numper: 312/251-5282 o Number: 312/251-4610

E-Mail Address COigante@fslegal.com

REFRESH

rev. 11/01 AK



TABLE OF CONTENTS

DISCLOSURE STATEMENT oottt e e e e e e e e e e enns
TABLE OF CONTENTS ..ottt e e e e e e e e st e e e e e e e s aaansreeeeeeeesnnnnns i
TABLE OF AUTHORITIES ..ottt e e e e e snnnnnne eeaeeas i
STATEMENT OF JURISDICTION....uitiiiiiiiiiiiiiitieiee e e esesitte e es s e e e e e sssasasseesseaessssnnssneeessesssnnnnns 1
STATEMENT OF THE ISSUES........ooeiiii ittt et a e e e e s saaa e e e e e e e e e e nnnes 3
STATEMENT OF FACT Sttt ettt e s e e e e s e s st e e e aee e s s s sasaanaaeeeaeeeeeanans 4
SUMMARY OF THE ARGUMENT ....eoiiiii ittt e e e e s e snaa e e e e e e e e e nnnnns 7
Y 181V N N PSR RRE 11
l. The District Court Properly Dismissed New West's Conflict Preemption

(O = 1T 0SSOSR 11

A. New West’'s Conflict Preemption Claims are Moot on Appeal...........cccceeeeeennne. 11

B. The District Court Properly Dismissed New West’s Conflict Preemption
Claims for Lack of Subject Matter JurisdiCtion............cccoveeeiiieennieie e 13

C. Even if the Didtrict Court has Subject Matter Jurisdiction of New West’'s
Conflict Preemption Claims, Those Claims are Properly Dismissed Under

Rule 12(b)(6) Because NO Conflict EXISIS.......vuviieieirieeiiee e 17
. The District Court Properly Dismissed New West’s Claims Brought Under 42 U.S.C. 88
1982 @NALO83 ... e ceeeetie ettt ettt be e be s e e nnaeereennean 22
A. The District Court Properly Dismissed New West’ s Claims Brought
Under Section 1983 for Failure to Allege a Municipal Policy .........ccccccceevvnennne. 23
B. The Claims Against the Individual Defendants In Their Individual ................... 27

C. New West Lacks Standing to Assert a Claim for a Violation of Section
1982 Becalse It ISNOt @ CitiZEN" ......eviiiiieieiee et 32

D. New West’s Civil Rights Claims Brought Under Sections 1982 and

1983 were Properly Dismissed Because New West Lacks Standing to
Assert the Rights of Third-Parties............ccccoviiiiiiiii e 35

E. New West Cannot State a Claim Under Section 1983 for a Violation of the



Fifth Amendment DUE ProCeSS ClAUSE.......couu et eeeee s 40

[1. The Digtrict Court Properly Dismissed New West’s Fair Housing Act Claim................ 41

A. New West's Claim for Injunctive Relief iISMOOL ..........c.ccoeiiiiiiiiniiee 41

B. New West Lacked Standing to Assert aClaim Under the FHA ... 43

C. New West Failed to Statea Claim Under the FHA ... 46
CONCLUSION.....ce ettt ettt e e et e e e e e e te e e e e asbe e e e e anbeeeeaeeenseeaeaannsneaeeeannneaeeannens 49
CERTIFICATE OF COMPLIANCE WITH F.RA.P. RULE 32(A)(7) -vvveeveeeeiiee e 50
CIRCUIT RULE 31(E)(1) CERTIFICATION .....ceieiteeeeeeeeeeeeeeeee e eee e eeee e esees s see e e 51
PROOF OF SERVICE ...ttt ettt e e e e e e e e e e e e e nre e e e e snnneaeeannees 52
SERVICE LIST ettt e e e s bb e e e e e a b b e e e e e nb e e e e ennne e e e anrneaeens 53
TABLE OF CONTENTSTO SUPPLEMENTAL APPENDIX ... 4



TABLE OF AUTHORITIES

CASES
Adkinsv. llI. Cent. RR. Co., 326 F.3d 828 (7th Cir. 2005)........ccccoeeiiiieeiiiie e 16
Althin CD Med., Inc. v. W. Suburban Kidney Ctr., SC., 874 F. Supp. 837 (N.D. Ill.

LOOA) ...ttt ettt e et e ettt e ren e enere 45
Anderson v. Creighton, 483 U.S. 635 (1987) ....c.cveriiiiriiiiierieeesiee et 30, 31
Aurora Loan Servs., Inc. v. Craddieth, 442 F.3d 1018 (7th Cir. 2006) .........cccceeeireeeriieeeiieennnne 45
Barron v. Baltimore, 32 U.S. 243 (1833).....cccccuiiiiiiiiiieeeriee s eiee e siee st ee st sneae e 15, 40
Baxter v. Vigo County Sch. Corp., 26 F.3d 728 (7th Cir. 1994)........ccoiiiiiiiiieiiiie e 24
Brokaw v. Mercer County, 235 F.3d 1000 (7th Cir. 2000) .......ccceeirerriiiee e 27
California Coastal Comm’n v. Granite Rock Co., 480 U.S. 572 (1987) .....cccvviveeineeriiieenns 21, 22
Caplin & Drysdale v. United States, 491 U.S. 617 (1989) ......ccceeiieiriiiee e 36
Cisnerosv. Alpine Ridge Group, 508 U.S. 10 (1993).......ccciieiiiiiieieeiiriiee st eiree e sveaee e 19
City of Columbus v. Ours Garage & Wrecker Serv., Inc., 536 U.S. 424 (2002)........ccccoveevreeennne 19
Clay v. Fort Wayne Cmty. Sch., 76 F.3d 1030 (7th Cir. 1996)........cccoviirriiieeinieeeriiee e 36, 39
Clifton Terrace Assoc. v. United Tech. Corp., 929 F.2d 714 (D.C. Cir. 1991)........cccceeviereinennns 37
Comtel Techs., Inc. v. Schewendener, Inc., No. 04-3870, 2005 WL 433327 (N.D. Ill.

FED. 25, 2003) ..o eeeee e ee et e et et e et er e er e er e 34
Commissioner v. Clark, 202 F.2d 94 (7" Cir. 1953)......c.ooiuueeeeeeeeeeeeeeeeeeeeeeeseess s sn s 48
Diamond v. United Sates, 657 F.2d 1194 (Ct. CLLI98L) ......ccocieeiiieeerieee e 45
Duda v. Bd. of Ed. of Franklin Park Pub. Sch. Dist. No. 84, 133 F.3d 1054 (7th Cir.

L998) ...t e ettt e e ettt ee et et en e 25, 26
Duke Power Co. v. Carolina Envtl. Sudy Group, 438 U.S. 59 (1978) .......ccccevvuveeriieeiiiee e 17
Endresv. Indiana Sate Police, 334 F.3d 618 (7th Cir. 2003) ........cceeeiuiieiiiie e eiiee e 24



Ex Parte Young, 209 U.S. 123 (1908)........ceetruueririeirariieeasieeesieessieeessseesssseesssssessseessnsenasas Passim

Feldman v. Bahn, 12 F.3d 730 (7th Cir. 1993).........coiiiiiiiiieie e 28
Fifth Third Bank v. CSX Corp., 415 F.3d 741 (7th Cir. 2005) ......c.veeeeeeeeeeeeeereeeeeeeeseseeseeseeseene. 18
Forest Park Il v. Hadley, 336 F.3d 724 (8th Cir. 2003) .......ccoocoeeiiiiiiriieeniiie e 20
Forseth v. Vill. of Sussex, 199 F.3d 363 (7th Cir. 2000) ........ccccuerriueraniieeniiee e sieeseee e 41
Franks Bros., Inc. v. Wisconsin Dep’t of Transp., 409 F.3d 880 (7th Cir. 2005) ..........cccceevuvenene 19
Golden Sate Trangt Corp. v. City of L.A., 493 U.S. 103 (1989).......c.ceerieerriieeiiieeinieeereeee e 15
Grahamv. Connor, 490 U.S. 386 (1989).......ccccceriiiiriiieeesieeeniieeestee e siee s sneesssee e sseessseeenneees 40
Halprin v. Prairie Sngle Family Homes of Dearborn Park Ass’n, 388 F.3d 327 (7th Cir.

DO0A) ...ttt ettt et et ee e et e en e 46, 47
Havens Realty Corp. v. Coleman, 455 U.S. 363 (1982) .......ccoccerriiiiiriiiieniieeniiee e sees e 42
Hayfield Northern RR. Co., Inc. v. Chicago & N.W. Transp. Co., 467 U.S. 622

(L9B) ...ttt ettt ettt e et ee e en s 19
Hines V. Davidowitz, 312 U.S. 52 (1941) .....cccceiiiiiee e eiieeesieee st see s e e svee s b snaessnneeeens 18
Horwitz v. Bd. of Ed. Avoca Sch. Dist. No. 37, 260 F.3d 602 (7th Cir. 2001) ..........ccccevueeeee 24,25
Humphries v. CBOCS West, Inc., No. 05-4047, 2007 WL 60876 (7th Cir. Jan.

10, 2007) .o ee et e e et s e et e en e ee e er e e e 33
Hurd v. HOAge, 334 U.S. 24 (1948) .....coiieie ettt sttt sttt s bee e s nnaeeenes 34
l1l. Ass’n of Mortgage Brokersv. Office of Banks and Real Estate,
308 F.30 762 (7t CiF. 2002) ... eeeeeee s se e eeeeeeee s ssese s seeeeseseeee s see e s seeeseeees 14
Jamesv. Vatierra, 402 U.S. 137 (1971)....cooiuuieiiee ettt 16, 20
Kaupus v. Vill. of Univ. Park, No. 02 C 3674, 2003 WL 22048173, 92 Fair Empl.
Prac.Case (BNA) 1236 (N.D. 1. SEPt. 2, 2003) ........veveeeeereeseeeeeeeseessseeesee s seesees s 25, 26
Killinger v. Johnson, 389 F.3d 765 (7th Cir. 2004) ........ccocoiiiiieeeiiee e 25
Knapp v. Eagle Prop. Mgmt. Corp., 54 F.3d 1272 (7th Cir. 1995).......cccceeiiiiee i 20
Knapp v. Smilganic, 54 F.3d 1435 (W.D. WIS. 1995) ......cccuiiiiiiiiiiee e s 20



Kulwicki v. Dawson, 969 F.2d 1454 (3d Cir. 1992) .......ccoiiiiiieeeiieeeeieeesiee e eesniee e 40

Lauer Farms, Inc. v. Waushara Cty. Bd. of Adjustment, 986 F. Supp. 544 (E.D. Wis.

L907) ..ottt ettt e ettt e e e ettt ee et ee et ee e enes 38
Leev. City of Chicago, 330 F.3d 456 (7th Cir. 2003)........cccttriiieiiiiierieee e 41
Lekas V. Briley, 405 F.3d 602 (7th Cir. 2005) .........c.ouieeeeeeeeeeeeeeeseeseeeeeeeeeseeseeseesesseeeseeeeseeee 26
Looper Maint. Serv. Inc. v. City of Indianapolis, 197 F.3d 908 (7th Cir. 1999) ................... 23,24
Lujan v. Defenders of Wildlife, 504 U.S. 555 (1992).......ccccueriieiiiiiiieniiee st svieeesviee e 36, 43
Massey v. Helman, 196 F.3d 727 (7th Cir. 2000)........cccetiiiieiiieeeriee e ee e 17
McConnell V. F.E.C., 540 U.S. 93 (2003) ........vuveiereeereeseeeseeeseeeeeseesseseeeseeseseesseessesseeseseeeeeene 43
McMillian v. Monroe County, Ala., 520 U.S. 781 (1997).....ccoiueiiiieeerieee e sieee e 25
Medtronic, Inc. v. Lohr, 518 U.S. 470 (1996) .........cueiurieiiiieeieieesiieeesiee e siee s siee e seeesnaee s 18
Metro. Life. Ins. Co. v. Ward, 470 U.S. 869.........cccouiiiiiiiiiiieiie e 32
Monell v. Deptartment of Social Services, 436 U.S. 658 (1978).......ccovveverieeriiiiiniiiee e 22,23
Mungiovi v. Chi. Hous. Auth., 98 F.3d 982 (7th Cir. 1996) ........cccoeeiiiieieniieeiieee e 15
Neighborhood Research Inst. v. Campus Partners for Cmty Urban Dev., 212 F.R.d. 364 (S.D.

ONIO 2002) ...ttt e et eeee et eee e e s e e e ee e 16
New York State Conf. of Blue Cross & Blue Shield Plansv. Travelers Ins. Co., 514 U.S. 645

(1995) ..ot ee et e ettt n e 12, 19
N. Shore Gas Co. v. E.P.A., 930 F.2d 1239 (7th Cir. 1991).......cceiiiiieiiiieeiie e 36
Nott v. Aetna U.S. Healthcare, Inc., 660 F. Supp. 3d 565 (E.D. Pa. 2004)..........ccccoeeeiueeeninenens 16
Park View Heights Corp. v. City of Black Jack, 467 F.2d 1208 (8th Cir. 1972)...........cccceveennen. 34
Payne ex rel. Hicks v. Churchich, 161 F.3d 1030 (7th Cir. 1998)........cccceiiiiriiieeeiieesiiee e 28
Rodgersv. Lincoln Towing Serv., Inc., 596 F. Supp. 13 (N.D. Ill. 1984) .......ccccvveiiieeiinnnns 26, 27
Runnemede Owners, Inc. v. Crest Mortgage Corp., 861 F.2d 1053 (7th Cir. 1988).................... 44
Saucier V. Katz, 533 U.S. 194 (2001).........oveeeeeereereeeseesseeeesseeseeessseeseessseeessesseeseeseesseeenes 28, 29



Shaikh v. City of Chicago, 341 F.3d 627 (7th Cir. 2003)........vveeererereeeeeeseeeesesessseereen 12,19, 46

Shaw v. Delta Airlines, InC., 463 U.S. 85 (1983)........ceuiiiiiiieeeiiieeiieeeeriee e saees 14
Singleton v. WUIF, 428 U.S. 106 (1976).......ueeeiiueeeeiieeeiiieerieieestee e eiee st siee s enneeenneas 39
South Suburban Hous. Ctr. v. Greater South Suburban Bd. of Realtors, 935 F.2d 868 (7th Cir.

L99L) ..ottt ettt er et ee et n e 18, 39
Spiegel v. City of Chicago, 106 F.3d 209 (7th Cir. 1997) .......cveeereeeeeeeeereeeeeeeeeeeeeeseeeseese s 28
Sttots v. Cmty. Sch. Dist. No. 1, 230 F.3d 989 (7th Cir. 2000)...........cuveeeeereeseeseeeeeeseseeeeeesreeens 11
Sullivan v. Little Hunting Park, Inc., 396 U.S. 229 (1969).........cccoviieniiee e 32, 33
TIG Ins. Co. v. Reliable Research Co., 334 F.2d 630 (7th Cir. 2003) .........coovvieiiiieniieeeiiee e 13
Townsend v. Vallas, 256 F.3d 661 (7th Cir. 2001) ........cccueriiieriiiieeiee e 30
United Farm Bureau Mut. Ins. Co. v. Metro. Human Relations Comm’n, 24 F.3d 1008 (7th

CIFLO94) ..ottt et e e 42
U.S Gen,, Inc. v. City of Joliet, 432 F. Supp. 346 (N.D. HI. 1977) ...coovriiiiiieee e 39
Vill. of Bellwood v. Dwivedi, 895 F.2d 1521 (7th Cir. 1990).......ccceiieiireereeiesieeiesieeree e seesieeeas 34
Vorhees v. Naper Auto Club, Inc., 272 F.3d 398 (7th Cir. 2001) ........cccevivieiieeeeiieen e 14,16
Warth v. SEldin, 422 U.S. 490 (1975) ....veveeeeeeeeeeeeeeeeeseeeeeeeeseesesseeeeese s eeseeseese s eseesees s 36
Washington v. Confederated Bands and Tribes of the Yakima Indian Nation, 439 U.S. 463

(1979)... ettt ettt ettt e r e 28
White v. City of Markham, 310 F.3d 989 (7th Cir. 2002) .........ccoiiuiiiiiieiiiee e 30
Williamson County Reg’l Planning Comm’n v. Hamilton Bank, 473 U.S. 172 (1985)................ 41
Zambrano v. Reinart, 291 F.3d 964 (7th Cir. 2002) ........ccoeiiuireaiiieeeieeeerieeeesiee e e e sneens 15
STATUTES
B5 ILCS 5/3.1-15-10 ....eieiiiiieiie ettt ettt ettt et e et e ssbe e e be e e snbe e e e nbeeeeabeeeennreeeneeeens 25
B5 ILCS 5/3.1-35-5 ..ttt et e bee e nne e e e nnreeaa 25

Vi



B5 1L CS 5/5-3-7-(1), (B).rrvverrereereeeeereesersesseseessseesssssessssessssessesssesssssssssessesssesesssesssesess s 25, 26

7 LU X ORI < 1 TSR 14
28U.S.C 8 2201 .......evveeereeeeeeeeeeeseeeeeeee s eesesseseeeseeseeseeeese e eeses e eese e eeeeseeeeees e eeeesreeed 13
y AU X O3 RV /1) DO Passim
E U o3 L 7 O Passim
E U o3 L < OO Passim
X o3 X 1 OO 33
42 U.S.C 8 108B.......ovveeoeseeeeeeeeeseeeeseeeeseeeeseeseeeeeessssaeseees s eeeeseee e eseeaeeeesseeeeeee e eseeseeeed 37
42 U.S.C 8 3604........oovveeeeeeeeeeeeeseseseeeseeseeeeesses s eeeseseesseees s eee s e esese e s e eees e 46, 47
E AU X 031 (ox 1y O 46, 47
OTHER AUTHORITIES

24 C.F.R. § 100400 ..ovvveeoeeeeeeeeeseeeeeeeeeeseeeeeeessseessessesseesssseeeesesseessesesseseeeess s eeeeess e eeseees 47, 48
24 CLFLR. § 245405 ....oo..oooeeveeeeeeeeeeeeeeeeeee s seeeeeses e esee e s e sesseae e sseeeeeeseeeeeeseeaed 21
24 C.LFLR. 8 248101 ovveoooeeeeeeeeeeeee e eeee s eeeeseees e ssee e ses e e sseeeeeeesse s eeeeseeeeeeseeaend 21
24 C.F.R. § A0LA03(D)(2) crrvvvvveeeeeeeeeeeeeeeeeeeeeseeeeessssseesessessseesesessseeessssseesssesseeessess e seseessee 44
24 C.F.R. 8 A0L500 .ovvveooeeveeeeeeeeeeeseeeseeeeeeesseseeeses e esessseesesessseeessssesssessessessessessseseeesseaennd 30
24 C.LFLR. 8 A0L50L . ovveeeoeeeeeeeeeeeee e e seeeeseses e esessseeseeessseeessssseseeeesseseeeesseeseeeseeeend 30
7o = X 10 1S 21
22 CLFLR. PL 288...c.eeeveeeeeeeeeeeeeeeeee e s e e e see e s s s e se e s eeee s eesseeeeeees s 20
7o = 3= T 7o OO 21
FEO. R V. P. Qe eee e eeee e eees e seesseee e ees s eee s s eees s eess e eeee s 44
FEO. R CiV. P. 12(0) «ooeoeveeeeeeeeeeeeeeseeeeseeseseeeesessseesesesesesesssssessesses e sssesesesessseseseessssees Passim

Vii



Pub.L 105-65 ("MAHRA") § 511

viii



STATEMENT OF JURISDICTION

New West's (" New West" ) Statement of Jurisdiction isnot complete and
correct. A completeand correct statement of jurisdiction follows.

A. TheDistrict Court'sJurisdiction

The District Court lacked original subject matter jurisdiction to entertain Count |
of the Amended Complaint for want of New West's Article 111 standing to seek recovery
for the injuries sought under that Count. New West has failed to allege a sufficient
injury-in-fact as required by Article 111.

The District Court had subject matter jurisdiction under 28 U.S.C. § 1343 over
Counts Il (section 1982); 111 (section 1983 for purported violation of the equal protection
clause of the Fourteenth Amendment); and V1 (section 1983 for purported violation of
the due process clause of the Fifth Amendment) of the Amended Complaint. Section
1343 provides:

(8  Thedistrict court shall have original jurisdiction of any civil action
authorized to be commenced by any person:

(3  Toredressthe deprivation, under color of any State law, statute,
ordinance, regulation, custom or usage, of any right, privilege or
immunity secured by the Constitution of the United States or by
any Act of Congress providing for equal rights of citizens or of all
persons within the jurisdiction of the United States;

(4)  Torecover damages or to secure equitable or other relief under any
Act of Congress providing for the protection of civil rights. . .

The District Court lacked original subject matter jurisdiction to entertain Counts
V and VII of the Amended Complaint, because those Counts do not “arise under . . . the
Consgtitution, laws or treaties of the United States’ within the meaning of 28 U.S.C. 8

1331. Inthose Counts, New West seeks a declaration that the Supremacy Clause bars



Joliet from instituting eminent domain or demolition proceedings. The Declaratory
Judgment Act, 28 U.S.C. § 2201, however, does not provide an independent basis of
subject matter jurisdiction, and New West pleads only conflict preemption, which does

not provide basis for federal subject matter jurisdiction.

B. Appellate Jurisdiction

Thisisan appeal from the final judgment of the United States District Court for
the Northern District of 1llinois entered September 8, 2006, by the Honorable District
Judge CharlesR. Norgle. (R. 84.) ' New West filed its Notice of Appeal on October 4,
2006. (R. 86.) This Court hasjurisdiction of this appeal as an "appeal of afinal
decision of the district court[]" pursuant to 28 U.S.C. § 1291 (2007).

However, this Court lacks Article 111 jurisdiction to review the dismissal of
CountsV and VI of the Amended Complaint for alleged violations of the Supremacy
Clause because they are moot. New West's claim of conflict preemption contained in
Count V is currently being adjudicated in the District Court (No. 05-6746), and thus the
issue of whether the District Court properly dismissed Count V ismoot. In Count VI,
New West seeks a declaration that alegal proceeding by Joliet against Evergreen
Terrace seeking demolition would violate the Supremacy Clause, but demolition was not
sought in that proceeding (SA. 2-3), and thus the issue of whether the District Court

properly dismissed Count V11 is also moot.

! Citationsto “(R. __)” refer to docket entries in the appellate record. “(A. )" refersto apagein
Appellant’ s separate appendix. “ (AttA. )" refersto Appellant’s required short appendix.
“(SA._ )" refersto the Appellees supplemental appendix.



This Court also lacks Article Il jurisdiction to review the dismissal of New
West's sole claim for injunctive relief, which became moot during the pendency of this
appeal. New West's sole claim for injunctive relief seeks an injunction to prevent
Defendants-Appellees ("Joliet") "from further wrongful effortsto delay the closing of
the deal with HUD." (A. 24). Thereferenced deal closed after New West filed its notice
of apped, and beforeit filed itsbrief. (SA. 2-3). The closing renders New West's prayer

for injunctive relief moot.

STATEMENT OF THE ISSUES
Joliet agrees with New West's Statement of the Issues, and adds to it the
following issues presented by this appeal:

V. Whether New West' s conflict preemption claims (counts V and VI of the
amended complaint) are moot on appeal.

VI.  If thisCourt findsthat countsVV and VII are not moot, and that federal subject
matter jurisdiction over those claims exists, Whether New West's conflict
preemption claimsfails as a matter of law because no conflict exists.

VII.  Whether Arthur Schultz, John M. Mezera, and Jim Shapard (collectively the
“Individual Defendants’) are qualifiedly immune from this litigation, and thus
properly dismissed below.

VIII. If this Court finds that New West’ s section 1983 claim was not properly
dismissed for failure to plead a practice or policy, Whether New West can assert
a cause of action under that Statute based on purported violations of the equal
protection rights belonging to third-parties.

[X. As an alternative basis for affirmance, Whether New West hasfailed to state a
clam in Count VI under section 1983 for violation of the Fifth Amendment due
process clause.

X. Whether New West' s prayer for injunctive relief is moot on appeal.



Xl. Whether New West hasfailed to satisfy requisite Article I11 standing
requirements to bring a claim under the Fair Housing Act.

XIl.  Whether New West fails to state a claim under the Fair Housing Act because

Section 3604 applies only to post-acquisition conduct, and any claim under §

3617 must be predicated upon a violation of § 3604, and to the extent that 24

C.F.R. 8 100.400 would permit aclaim for post-acquisition conduct, the

regulation isinvalid as exceeding the scope of the Statute.

STATEMENT OF FACTS

Evergreen Terrace is afederally subsidized apartment complex that isover 40
yearsold. (R. 18, 110); (A. 6)° It comprises two facilities commonly known as
Evergreen Terrace | (“ET I”) and Evergreen Terrace Il (“ET I1”) (collectively
“Evergreen Terrace”), the former being larger and the primary focus of thislitigation.
(R. 18, 1113); (A. 7). New West isafor-profit Illinois Limited partnership that has
owned and operated Evergreen Terrace since 1982. (R. 18, 1 10-11); (A. 6).

Congress passed the Multifamily Assisted Housing Reform Act of 1997
(“MAHRA") to provide HUD with the authority to address the mounting financial
challenges of maintaining the aging Section 8 housing stock. MAHRA authorizes HUD
to provide owners of Section 8 rental facilities the cash to make necessary upgrades and
repairs by refinancing and restructuring the existing debt. See Pub L 105-65 Sec. 511
amended by Pub L 106-74; (R. 18, 1115-16); (A. 8). HUD coined the initiative the
“Mark to Market” program.

In late 2001 New West approached HUD about refinancing ET | under the Mark

to Market program. (R. 18, 115); (A. 8). The applicable regulations provide that Joliet

% Citationsto “(R. __)” refer to docket entries in the appellate record. “(A. )" refersto apagein
Appellant’ s separate appendix. “ (AttA. )" refersto Appellant’s required short appendix.
“(SA. _ )" refersto Appélees’ supplemental appendix.



receive notice of the proposed restructuring and be provided the opportunity to
comment. 24 CFR § 410.500 (2002).

Joliet objected to the proposed financial restructuring of Evergreen Terrace. In
Joilet’ s opinion, the 40 year-old campus constituted a blight on the community that
posed public safety concerns. (R. 18, 1 18); (A. 8). Joliet believed the buildings to be
in an unacceptable state of disrepair and that security and safety were completely
inadequate. (R. 18, Ex. B); (A. 41). Joliet passed aresolution in which it declared that
the buildings, improvements and grounds had become “extremely dilapidated, unsafe,
and dangerous, unsanitary, crime infested and a substantial threat to the health, safety
and welfare of the residents of Evergreen Terrace...” (Id.). The City Manager, Defendant
John Mezera, submitted a memorandum to the Mayor, Defendant Arthur Schultz, and
the City Council of Joliet regarding Evergreen Terrace. (R. 18, Ex. B); (A. 43-47). In
the memorandum, Mezera set forth a litany of problems plaguing Evergreen Terrace
over the past severa years including hundreds of reports of serious crimes. Mezera
stated that it was the opinion of the City’ s administration that safety and security of
Evergreen Terrace is grossly inadequate. (R. 18, Ex. B); (A. 45) In addition, Mezera
detailed numerous problems with the physical plant itself including inoperable elevators.
(1d.).

Joliet was not alone in its opinion that Evergreen Terrace was in need of repairs.
An engineering firm engaged by HUD’ s outside consultants concluded, in a November,
2004, report that Evergreen Terrace was in need of repairs. (R. 18 §130); (A. 12). New
West itself acknowledged the need for repairs; stating in aletter to HUD that “many

elements of the property have suffered deferred maintenance and have failed to function



during these past several years...” (R. 18, Ex. C); (A. 96). New West further conceded
that new security measures were necessary, noting that “over the past three years much
analysis has gone into the development of operating and security plans that we think are
necessary to facilitate transition of the property from what it has been to what it must
be.” (R. 18, Ex. C); (A.97). Although New West promised to make the necessary
repairsimmediately upon closing on arestructuring agreement, HUD insisted that, as
part of the restructuring plan, New West retain a consultant to provide additional
assurance that the physical improvements to the property would be implemented. (R.

18, Ex. C); (R. 37, Ex. A); (A. 174).

Over Joliet’ s objections, HUD’ s outside contractor assured New West that a
financial restructuring plan would be consummeated for Evergreen Terrace. (R. 18,
30); (A. 12). HUD issued a Restructuring Commitment in May 2003. (R. 18, Ex. A);
(A. 27). The Commitment, however, contained a host of contingencies, not the least of
which was that New West would undertake certain undisclosed repairs. (R. 18, Ex. A);
(A. 36). The May 2003 Restructuring Commitment set an “estimated” closing date of
July 15, 2003. (R. 18, 122); (A. 9). Thereafter, HUD elected to postpone the closing,
over New West'surgings. (R. 18, 129); (A. 12).

On September 8, 2005, HUD issued a second restructuring commitment to New
West (R. 18, 143); (A. 52). Thisrestructuring agreement superceded the prior
commitment. (R. 18, Ex. C); (A 52) and it adjusted significantly upward the amount of
rent New West would receive from HUD. (Compare reflected rents on page A35 with

those on A60). At about thistime, HUD issued a Housing Assistance Payment renewal



contract to New West. (R. 37, Ex. A); (A. 128). Therenewal contract noted the
following:

Owner has been advised by HUD’ s Real Estate Assessment

Center That the Project in its present condition does not comply

with HUD’ s requirements for physical condition ...
(R. 37, Ex. A); (A. 128). On November 3, 2006, after filing its notice of appeal, but
before submitting its brief, New West closed on afinancial restructuring agreement with
HUD pertaining ET | and ET 11. (SA. 2-3).

Also after this appeal was filed, New West and Joliet settled a lawsuit referenced
in paragraph 39 of the amended complaint. (R. 18, 139); (A. 14). The suit was a debt
collection action which Joliet filed in April 2005, seeking payment for the security
services provided by the Joliet Police Department at Evergreen Terrace. (1d.). The case
settled for $482,000. (SA. 1, 2).

On June 6, 2006, Joliet filed an amended complaint seeking to acquire Evergreen
Terrace through its powers of eminent domain. The Amended Complaint specifically
provides that Joliet is taking the property subject to HUD’ sinterest. The caseis now
pending in the district court before Judge Norgle. On November 17, 2006, New West
filed an answer and affirmative defenses, the first of which is that the Supremacy Clause

preempts Joliet’ s authority to condemn.

SUMMARY OF THE ARGUMENT
This appeal arises from the District Court’s dismissal of claims brought by a
developer, New West, against the City of Joliet and certain of its officials under the Fair

Housing Act and Sections 1982 and 1983 of the Civil Rights Act.



New West, afor-profit entity, owns and operates Evergreen Terrace, alarge
housing project in Joliet. New West entered into an agreement with HUD in November
2006, which provided substantial financial incentivesto New West to provide low
income housing at Evergreen Terrace. It isalleged that Joliet and certain officials
delayed the closing of New West's deal with HUD which allegedly caused New West
additional financing costs.

Joliet provided HUD with its concerns about Evergreen Terrace; including its
public health and safety concerns. It iswithout question a dilapidated and dangerous
place. New West claims that tenants vacated their apartments because Joliet voiced
criticism about living conditions at Evergreen Terrace. Joliet’s communications with
HUD were authorized, if not required, by the relevant HUD regulations governing New
West' s financial restructuring with HUD.

Joliet initiated condemnation proceedings before New West' s deal with HUD
closed. Joliet seeksto acquire the property, subject to HUD’ sinterests. The
condemnation proceeding is pending before the District Court. New West contends that
Joliet’ s power of eminent domain isin conflict with federal fair housing policies and,
therefore, is preempted. This conflict preemption issueis aso raised by New West asa
defense to the condemnation action.

New West's conflict preemption claims (Counts V and V1I) are moot on appeal
because those claims are currently being adjudicated by the District Court in the eminent
domain case. The declaratory relief New West seeksin this case would serve no purpose
because Joliet cannot condemn the property until New West’ s defenses to the taking are

fully adjudicated by the District Court.



The District Court properly dismissed New West's conflict preemption claims for
lack of subject matter jurisdiction. The defense of conflict preemption alone does not
transform a defense to a state law eminent domain case into afederal case under Section
1331. New West's claims do not fit the exception carved out by Ex Parte Young and its
progeny because it alleges merely a conflict, and not the deprivation of afederal right by
state actors, as required under the exception.

If this Court should find that New West' s conflict preemption claims have not
been mooted, and federal subject matter jurisdiction does exist, it should affirm the
dismissal of CountsV and VIl because, as a matter of law, thereis no conflict between
Joliet’ s exercise of eminent domain and the federal policies and programs at issue.

The District Court properly dismissed New West's claim alleging an equal
protection violation under Section 1983 and its claim alleging a violation of the Fifth
Amendment due process clause for failure to state a claim because New West does not
allege in the Amended Complaint that any purported constitutional violation was the
result of amunicipal policy. The Individual Defendants were properly dismissed
because they are entitled to qualified immunity from this litigation.

The District Court properly dismissed New West's Section 1982 claim because as
acorporate entity, it isnot a“citizen”, and the plain language of the Statute limits
standing to “citizens.” Moreover, even if the law allows non-citizens to bring claims
under Section 1982 for purported infringements of third-parties rights under the Statute,
the District Court properly determined that New West fails to satisfy the requirements to
allow it to assert its tenants’ rights in this context. The same standing limitation

precludes New West from asserting its tenants' equal protection rightsto state a claim



under Section 1983, and provides an aternative ground for affirmance of dismissal of
that claim. An alternative basis for dismissal also exists with respect to New West's
Section 1983 claim alleging a violation of Fifth Amendment due process—specificaly,
that clause does not apply to the States, and New West may not, in any event, state a
takings claim as afederal cause of action while the eminent domain case is proceeding.

New West's prayer for injunctive relief is moot with respect to al claims. New
West’ s sole prayer for injunctive relief seeksrelief in the form of an injunction
preventing Joliet from interfering with its closing with HUD. New West has closed with
HUD, rendering this request moot.

New West lacks Article I11 standing to assert a claim under the Fair Housing Act
because it has not suffered an injury in fact. Therefore, the District Court correctly
dismissed this claim for lack of standing. Finally, dismissal of the FHA claim isalso
appropriate on the alternative basis that New West has failed to state a claim upon which
relief can be granted because New West alleges only post-acquisition wrongful conduct
by Joliet, and Section 3604 only protects pre-acquisition conduct. Its Section 3617 claim
falls because it is predicated on aviolation of § 3604. To the extent that the regulation,
24 C.F.R. 100.400, promulgated under Section 3617 would permit aclaim, it isinvalid

as exceeding the scope of the legislation.
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ARGUMENT

l. TheDistrict Court Properly Dismissed
New West’s Conflict Preemption Claims.

A. New West’s Conflict Preemption Claims Are Moot On Appeal.

The District Court properly dismissed New West' s conflict preemption claims
(countsV and V1) for lack of subject matter jurisdiction. In its conflict preemption
clams, New West sought declaratory and injunctive relief to preclude Joliet from
exercising eminent domain power or bringing demolition proceedings against ETI. The
thrust of New West's claimsis that the property is not subject to eminent domain
because New West participates in the Section 8 and Mark-to-Market programs. (R. 18,
pp. 17-8); (A. 21); (SA. 45). Joliet argued to the District Court and maintains that the
conflict preemption issue should be raised and adjudicated in the condemnation case.

Since the District Court’s dismissal of this case, New West's conflict preemption
claims have become moot, and thus New West’'s appeal of these claims* must be
dismissed as non-justiciable.” Sottsv. Cmty. Sch. Dist. No. 1, 230 F.3d 989, 991 (7th
Cir. 2000). The eminent domain case that is the subject of New West's conflict
preemption claimsis currently pending before Judge Norgle in the District Court (No. 05
C 6746) (the “condemnation case”). On November 17, 2006, New West filed its
“Answer and Affirmative Defenses’ to the condemnation, asserting conflict preemption
asadefense. (SA. 45).

The issues presented by counts V and VII of New West's Amended Complaint

are currently being adjudicated the condemnation case. New West suffers no prejudice
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if adjudication of the conflict preemption issue occursin its defense to the condemnation
case, and the interest of judicial economy is served by its adjudication in that case.

Moreover, this Court’ s decision in Shaikh v. City of Chicago, 341 F.3d 627, 633-
34 (7th Cir. 2003) supports the proposition that the eminent domain case presents the
proper forum for adjudication of New West's conflict preemption claims. In that case,
this Court, in rejecting a plaintiff’s claim that the threat of condemnation could serve as a
predicate for civil rights liability, explained that the plaintiff “would have a venue to
raise his challenges to the City’ s actual exercise of their eminent domain power at the
earliest opportunity, once the City undertook action in a state court to initiate
condemnation proceedings.” Id. at 633. This Court further observed that it would be
“incongruous’ to allow “a property owner to avoid . . . state-court condemnation
proceedings altogether by seeking preemptive federal civil-rights relief at the first
suggestion of amunicipality’s intent to take the property.” 1d. at 634.

The reasoning expressed by this Court in Shaikh applies here. Thereisno sound
reason, and New West offers none, to alow it to maintain a separate cause of action for
conflict preemption, while it simultaneoudy litigates the same issues in the
condemnation case pending in the same court. Consequently, whether the District Court
correctly dismissed these claims for lack of subject matter jurisdiction is a moot issue.

In Count VI, New West alleges that any “demolition proceeding” would violate
the Supremacy Clause for the samereasons. Asitsbasisfor bringing Count V11 under
the Declaratory Judgment Act, New West alleges that, “On August 29, 2005, Joliet gave
notice of itsintent to initiate demolition proceedings against Evergreen Terrace.” (R.

18, 186). On appeal, New West asserts that “[t]his Court may take judicial notice that
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on September 28, 2005, Joliet filed . . . ademolition action against Evergreen Terrace,
Joliet v. Mid-City Nat’l| Bank, et al, Case No. 05 CH 1800.” (NW Br. at 12). New
West’ s assertion is incorrect.

In fact, Joliet, in Case No. 05 CH 1800 does not seek demolition of Evergreen
Terrace. (SA. 50). Rather, it seeksonly “an injunction setting forth atime certain for
Defendants to make all necessary repairs to the Structures in accordance with all
applicable City ordinances.” (Id.). Because Joliet has not sought demolition, New
West's claim of conflict preemption with respect to such a proceeding fails to “ present

an actual controversy” to state aclaim for declaratory relief. 28 U.S.C. § 2201 (2007).

B. TheDistrict Court Properly Dismissed New West’'s Conflict
Preemption Claims For Lack Of Subject Matter Jurisdiction.

The District Court, in discharging its “independent obligation to satisfy itself that
federal subject matter jurisdiction exists before proceeding to the merits,” correctly
determined that it lacked subject matter jurisdiction over New West's Supremacy Clause
claims because “it is well-established law in the Seventh Circuit that the Declaratory
Judgment Act ‘does not and cannot serve as independent basis for federal jurisdiction.’*
(AttA. 6-7) (quoting, TIG Ins. Co. v. Reliable Research Co., 334 F.3d 630, 634 (7th Cir.
2003)).

New West's conflict preemption claims are based on its allegation that the
ordinance authorizing eminent domain and demolition of Evergreen Terrace “impedes
the implementation of Congressionally-mandated federal policies.” (R. 18, 117).

Because New West alleged only conflict preemption, the District Court found

13



jurisdiction lacking because “ only ‘ complete preemption effects federal subject matter

jurisdiction’* and the Declaratory Judgment Act cannot serve as an independent basis for
jurisdiction. (AttA. 7) (quoting Vorheesv. Naper Auto Club, Inc., 272 F.3d 398, 403
(7th Cir. 2001)). New West claims that the District Court erred in dismissing its conflict
preemption claims because subject matter jurisdiction exists under Section 1331 on the
basis of Ex Parte Young, 209 U.S. 123, 160-62 (1908) and its progeny. (Pl. Br. 29).
Section 1331 provides that “the district courts shall have origina jurisdiction of all civil
actions arising under the Constitution, laws or treaties of the United States.” 28 U.S.C. §
1331 (2007). The exception carved out by Ex Parte Young and its progeny provides
“federal courts with jurisdiction over suits to enjoin state officials from interfering with
federal rights.” Shaw v. Delta Airlines, Inc., 463 U.S. 85, 96 n.14 (1983). Ex Parte
Young may also apply where “the plaintiff seeks declaratory relief against regulation by
a state agency and contends that the agency has violated federal law by adopting
particular regulations.” lllinois Ass’n of Mortgage Brokers v. Office of Banks and Real
Estate, 308 F.3d 762, 765 (7th Cir. 2002).

The Ex Parte Young exception does not apply here because New West has not
alleged the existence of any federal right or aviolation of federal law that entitlesit to
protection. To the contrary, in its Amended Complaint, New West asserts only a conflict
between congressional policy and the Ordinance. (R. 18, 117). The crux of New
West' s conflict preemption claimsisthat Joliet’s exercise of its eminent domain power
“impedes the implementation of Congressionally-mandated federal policiesand

programs at Evergreen Terrace including the preservation of affordable housing and the

Section 8 and Mark-To-Market programs.” (R.18, 111 74, 89). Because the “policies and
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programs’ New West relies upon to purportedly confer jurisdiction do not create federal
rights, the exception isinapplicable, and the District Court properly dismissed the claims
for lack of subject matter jurisdiction.

New West's claims are legally insufficient. New West purports to bring its
conflict preemption claims “pursuant to Section 1983 of the Civil Rights Act and the due
process clause of the Fifth Amendment of the United States Constitution to redress state
action in violation of the Supremacy Clause of the United States Constitution.” (R.18,
1171, 85). Itignoresthe fact that the Fifth Amendment due process clause does not
apply to the States, Barron v. Baltimore, 32 U.S. 243, 247 (1933), and “the Supremacy
Clause does not of itsown force create rights.” Golden State Transit Corp. v. City of
Los Angeles, 493 U.S. 103, 107 (1989).

More fundamentally, New West ignores that “a statute may influence behavior
without creating ‘rights.”* Zambrano v. Reinart, 291 F.3d 964, 973 (7th Cir. 2002)
(Easterbrook, J., concurring). “Conditional funding is an example][; i]t does not create
‘rules,” let alone ‘rights,” for a state is free to turn down money and escape the strings.”
Id. This principle has been applied to Section 20 of the Housing Act, which this Court
held “does not confer rights on tenants; it just gives housing authorities a financial
reason to let tenants play arole in management.” Mungiovi v. Chicago Hous. Auth., 98
F.3d 982, 984-85 (7th Cir. 1996).

Section 8 of the Housing Act is no different—it does not create “rights,” but
rather providesfiscal incentives to providers of affordable housing. Aswith conditional
funding, a party, such as New West, “is free to turn down the money and escape the

strings.” Zambrano, 291 F.3d at 973 (Easterbrook, J. concurring). See also Jamesv.
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Vatierra, 402 U.S. 137, 140 (1971) (noting that although “the Federal Government has
offered aid to state and local governments for the creation of low-rent public housing . . .
the federal legislation does not purport to require the local governmentsto accept [it.]”);
see also Neighborhood Research Inst. v. Campus Partners for Cmty. Urban Dev., 212
F.R.D. 364, 371 (S.D. Oh. 2002) (holding that MAHRA does not create a private right of
action).

New West's contracts also fail to create any “federal rights’ that would confer
jurisdiction over its conflict preemption claims. Cf., Nott v. Aetna U.S. Healthcare, Inc.,
303 F. Supp. 2d 565, 571-72 (E.D. Pa. 2004) (holding that contractual right of
reimbursement “is not transformed into afederal right”). Consequently, New West
cannot invoke the jurisdiction of the federal courts under Ex Parte Young and its
progeny.

The District Court applied the correct analysis in determining whether it had

subject matter jurisdiction over New West's conflict preemption claims. (AttA. 7-8).
The District Court properly observed that while “New West alleges a‘ conflict
preemption’ issue, between the Joliet state ordinance, and federal housing laws. .
" [o]nly *complete preemption effects federal subject matter jurisdiction.”” (Id. at 7,
citing, Vorhees, 272 F.3d at 403.) The District Court found that, “according to the well-
pleaded complaint rule,” New West's claim of conflict preemption “does not provide a
basis for federal jurisdiction.” 1d., citing, Adkinsv. Illinois Central R.R. Co., 326 F.3d
828, 835 (7th Cir. 2003).

New West' s contention that, “[c]omplete preemption isrelevant only in the

context of removal” (PI.Br. 32-33) (emphasis original) iswrong. If the exception carved
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out in Ex Parte Young and its progeny does not apply, thereis no basis for jurisdiction
other than the Declaratory Judgment Act, 28 U.S.C. § 2201. Further, it is beyond dispute
that the well-pleaded complaint rule applies to the suits brought under that Act, which,
like the removal statutes, does not provide an independent basis for subject matter
jurisdiction. See Duke Power Co. v. Carolina Environmental Study Group, Inc., 438
U.S. 59, 98 (1978) (Rehnquist, J., concurring).
C. Even If TheDistrict Court Has Subject Matter
Jurisdiction Of New West’s Conflict Preemption
Claims, Those Claims Are Properly Dismissed
Under Rule 12(b)(6) Because No Conflict Exists.
Even if the Court finds that the District Court had subject matter jurisdiction over
New West's claims of conflict preemption, those claims were nonetheless properly
dismissed for failure to state aclaim. In the proceedings below, Joliet moved for
dismissal of these claims under Federal Rule of Civil Procedure 12(b)(6) for failureto
state a claim because, as a matter of law, no conflict exists and the City’s power of
eminent domain has not been abrogated by federal low-income housing legislation. 1f
this Court should find dismissal improper on the 12(b)(1) ground relied on by the
District Court, it may nonetheless affirm on this alternative 12(b)(6) basis. See, e.g.,
Massey v. Helman, 196 F.3d 727, 738 (7th Cir. 2000) (affirming a dismissal under
12(b)(1) on 12(b)(6) ground).
New West contends that Joliet cannot exercise its power of eminent domain
against its property because, though privately-owned, the property is the subject of a

contractual relationship between New West and HUD. The essence of New West's
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clamisthat Joliet is powerless to condemn its property because it would “extinguish
federally-sponsored affordable housing at Evergreen Terrace.” (R. 18, {1 75-76, 90-91).
New West's allegation that the eminent domain proceeding will “extinguish
federally-sponsored affordable housing at Evergreen Terrace” isuntrue. New West
attempts to create a conflict that does not exist. Joliet seeksto condemn the property
subject to HUD’ sinterests. (Case No. 05-C-6746 Dckt entry No. 53) Joliet is
committed to providing affordable housing, consistent with HUD’ s objectives and
policies. The Ordinance passed by the Joliet legislature authorizing condemnation is
consistent with the congressional goal embodied in MAHRA *“[of] aiding low-income
familiesin obtaining a decent place to live and of promoting economically mixed
housing.” 42 U.S.C. 8§ 1437f(a) (2005). In the same vain, the Joliet Ordinance provides
that “it isin the public interest that the redevel opment of the Subject Property include
affordable housing” and seeks to “eliminate the blight conditions existing on the
property.” (SA. 76). Because“local legislation will be preempted only if it ‘ stands as
an obstacle to the accomplishment and execution of the full purposes and objectives of

Congress,’“ there is no conflict preemption here, where the local ordinance does not
conflict with, but rather embraces and promotes the goal of the federal law. South-
Suburban Housing Center v. Greater South Suburban Bd. of Realtors, 713 F. Supp.
1068, 1099 (N.D. III. 1988) (aff'd in part, rev'd in part, at 935 F.2d 868) (quoting Hines
v. Davidowitz, 312 U.S. 52, 67 (1941)).

In determining whether conflict preemption exists, “the ‘ ultimate touchstone’ is
congressional purpose.” Fifth Third Bank v. CSX Corp., 415 F.3d 741, 746 (7th Cir.
2005) (quoting Medtronic, Inc. v. Lohr, 518 U.S. 470, 485 (1996)). Courts defer to a

presumption that “in al circumstances, ‘ Congress does not intend to supplant state law’[;

tlhisis particularly true where a party claims that federal law bars state action in areas of
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traditional state regulation.” Frank Bros., Inc. v. Wisconsin Dep 't of Transp., 409 F.3d
880, 885 (7th Cir. 2005), quoting New York State Cnf. of Blue Cross & Blue Shield
Plansv. Travelersins. Co., 514 U.S. 645, 654 (1995). Fundamental powers of the State,
such as eminent domain and police power, will not be deemed superceded by federal law
“unless that was the clear and manifest purpose of Congress.” City of Columbusv. Ours
Garage & Wrecker Serv., Inc., 536 U.S. 424, 433 (2002). The Supreme Court has
recognized eminent domain as such atraditional power of the State. Hayfield Northern
RR., Co., Inc. v. Chicago & North Western Transportation Co., 467 U.S. 622, 632
(1984). In Hayfield, the Supreme Court held that to usurp a State’ s power of eminent
domain, Congress must “unmistakably ordain” that it so intended. Hayfield, 467 U.S. at
632. Thisprinciple appliesin this case. New West’stitle to Evergreen Terraceis
subject to the State’ s “superior title” because Congress has not “unmistakably ordained”
otherwise.

This Court has warned private landowners that “[e]very person who acquires or
occupies land does so at therisk of being evicted by the exercise of the superior right of
the government or its delegate to acquire its interest upon payment of just
compensation.” Shaikh, 341 F.3d at 631.

The conflict preemption analysisin this case begins with a presumption against
the usurpation of Joliet’s eminent domain power. Thereisno evidence of congressional
intent that can be found in MAHRA.. Nor the relevant HUD regulations contain any
evidence of Congressional intent to abrogate this power. In fact, the programs and
policies New West rely on merely comprise afiscal incentive program, pursuant to
which private parties like New West contract with HUD and are furnished with above-
market rents in exchange for accepting low-income tenants. See generally 42 U.S.C. 8

1437f (2007). Seealso Cisnerosv. Alpine Ridge Group, 508 U.S. 10 (1993) (describing
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section 8 program generally). The decision to enter into a contract under MAHRA isa
voluntary business decision, and that decision does not serve to expropriate the State’s
power of eminent domain. Forest Park Il v. Hadley, 336 F.3d 724, 728-30 (8th Cir.
2003) (noting Congressional measures to retain elective structure of section 8 programs).
Cf., Knapp v. Smiljanic, 847 F. Supp. 1428, 1435 (W.D. Wis. 1994), aff 'd at Knapp v.
Eagle Prop. Mgnt. Corp., 54 F.3d 1272 (7th Cir. 1995) (observing that “[t]he obligation
not to refuse to rent to a Section 8 voucher holder arises from the execution of the
Section 8 agreement and acceptance of Section 8 benefits and not from a national moral
consensus’).

In Jamesv. Vatierra, 402 U.S. 137, 140 (1971), the Supreme Court rejected a
supremacy clause challenge to a state law on grounds that it conflicted with section 8. In
summarily rejecting the Supremacy Clause claim, the Court explained, “the Federal
Government has offered aid to state and local governments for the creation of low-rent
public housing. However, the federal |legislation does not purport to require that local
governments accept this or to outlaw local referendums on whether this aid should be
accepted.” Id. The sameistrue of MAHRA; Congress never expressed an intent to
abrogate the eminent domain powers of the State’ s local authority over privately-owned
Section 8 properties.

The relevant HUD-issued regulations also do not support New West's claims. In
fact, the regulations contemplate that property may be condemned. For example,
Congress and HUD have enacted statutes and regulations enumerating the circumstances
under which an owner of afederally assisted housing development can prepay its
mortgage and cancel its mortgage insurance policy. 24 C.F.R. Pt. 248 (2005). In

defining “ prepayment,” however, HUD explicitly exempts prepayment pursuant to

eminent domain proceedings from the otherwise applicable requirements. Specifically,
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the Regulation defines “ Prepayment” as “[p]repayment in full of a mortgage or a partial
prepayment or series of partial prepayments that reduces the mortgage term by at least

six months, except where the prepayment in full or partial prepayment results from the

application of condemnation proceeds.” 24 C.F.R. § 248.101 (2005) (emphasis added).

The regulation, thus, accounts for condemnation of housing projects, such as Evergreen
Terrace, which participate in federal affordable housing programs. Moreover, HUD

approval, which the Regulations purport to require before certain actions may be taken,
isexplicitly not required for “any release of property from a mortgage lien with respect

to. .. apublic taking of such property by condemnation or eminent domain.” 24 C.F.R.

245.405 (2005) (emphasis added).

In addition, Section 18 of the Federal Housing Act, aswell as Regulation 970, 24
C.F.R. Pt. 970 (2005), concern the demolition and disposition of public housing projects.
In particular, Regulation 970 detail s the administrative steps and prerequisites to
demolition or disposition of apublic housing project. 24 C.F.R. Pt. 970 (2005). The
Regulation, however, does not apply to demolition or disposition occurring pursuant to
condemnation by a public body. 24 C.F.R. 8§ 970.2 (2005). Indeed, the Regulation
explicitly providesthat it does not apply to disposition or demolition due to “[a] whole

or partial taking by a public or quasi-public entity through the exercise of its power of

eminent domain.” 1d. (emphasis added).

The applicable regulations are “not only devoid of any expression of intent to
pre-empt state law,” but assume that privately owned federaly assisted projects are
subject to the condemnation power of the sovereign. See California Coastal
Commission v. Granite Rock Co., 480 U.S. 572, 583-84 (1987) (finding no conflict
preemption where regulations expressly contemplated the coexistence of federal and

state law). In California Coastal Commission, the Supreme Court observed, “[i]t is
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appropriate to expect an administrative regulation to declare any intention to pre-empt
state law with some specificity: ‘because agencies normally address problemsin a
detailed manner and can speak through a variety of means. . . we can expect that they

will make their intentions clear if they intend for their regulations to be exclusive.”” Id.

. The District Court Properly Dismissed New West’'s
Claims Brought Under 42 U.S.C. 88 1982 and 1983.

The District Court dismissed New West's Section 1983 claims, which were
predicated on a purported violation of the equal protection clause (count 111) and a
purported violation of the fifth amendment due process clause (count V1), for failure to
alegethat “ Joliet’s *campaign’ to discriminate against African-American residents of
Evergreen Terrace was an express policy or widespread practice within the city.” (AttA.
9). New West appeals this decision, focusing its argument on the equal protection
clam. (Pl. Br. 33, 37).

New West argues that, regardless of whether it failed to properly plead liability
under Monell v. Department of Social Services, 436 U.S. 658, 690-94 (1978), the District
Court improperly dismissed its equal protection claim against the Individual Defendants
intheir personal capacities. (Pl. Br. 35-36). New West clearly failsto stateaclaim
under Monell. In addition, the claims against Individual Defendantsin their persona
capacities were properly dismissed because they are immune from liability for those
claims pursuant to the doctrine of qualified immunity.

In addition to failing under Monell, New West’ s civil rights claims were properly
dismissed for additional reasons presented to the District Court. New West lacks

standing under Section 1982 because, as the District Court held, it is not a“citizen.”
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New West's claims are also legally deficient because it cannot satisfy the prudential
standing requirements to assert claims on behalf of the tenants of Evergreen Terrace.
Finally, Count VI of the Amended Complaint, purporting to state a claim under Section
1983 for violation of the Fifth Amendment due process clause, failsto stateaclam asa

matter of law.

A. The District Court Properly Dismissed
New West’s Claims Brought Under Section
1983 For Failure To Allege A Municipal Policy.

The District Court correctly dismissed New West' s Section 1983 claims against
Joliet and its officials (in their official capacities) under Monell, 436 U.S. 658, 690-94.
(AttA. 9). Mondll holds that a municipality may not be held liable under section 1983
under arespondeat superior theory of liability. Id. at 691. Instead, “in order for a
claimant to prevail on a Section 1983 claim against amunicipal corporation, he or she
must establish that the violations were part of a custom or policy of the municipality.”
Looper Maintenance Serv. Inc. v. City of Indianapolis, 197 F.3d 908, 912 (7th Cir. 1999)
(emphasisin original). There are three types of municipal policy recognized by courts:
“1) an express policy; 2) awidespread practice that, although not authorized by written
law or express municipal policy, is so permanent and well settled asto constitute a
custom or usage with the force of law; and 3) the actions of a person with final
policymaking authority.” Id. (internal citations and quotes omitted).

New West does not, and cannot, allege in its Amended Complaint, nor does it
argue on appeal, that the purported constitutional deprivation resulted from either “an

express policy” of Joliet, or “awidespread practice. . . constitut[ing] a custom or usage
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with theforce of law.” Id. Itis New West’s contention that Joliet “may be named as a
defendant without [New West having to] plead[] a policy or practice,” because it names
Joliet’s mayor, city manager and deputy city manager as defendants. They are alleging
to have: made various negative comments about Evergreen Terrace, attended meetings
concerning the future of Evergreen Terrace, and submitted to HUD, at HUD’ s behest, an
aternative housing plan. (Pl. Br. 35-36). Initsbrief, New West concludes, without
support, or citation to any alegation of its Amended Complaint, that these defendants
“were Joliet'sfinal ‘policymakers.”” (Pl. Br. 36). Thus, New West purportsto satisfy
Monell under the third type of “municipal policy”—"the actions of [] person[s] with
final policymaking authority.” Looper, 197 F.3d at 912.

New West failsto allege in its Amended Complaint that the mayor, city manager,
and deputy city manager arein fact Joliet’s “final policy-makers.” Consequently, it fails
as amatter of law to state aclaim for municipal liability under section 1983. See Baxter
v. Vigo County Sch. Corp., 26 F.3d 728, 734-35 (7th Cir. 1994), superceded by statute
on other grounds as recognized by, Endresv. Indiana Sate Police, 334 F.3d 618, 626-27
(7th Cir. 2003). (“[1]t must first be alleged adequately that a defendant is afinal
policymaker. Only then can a court proceed to the question of whether the single act or
decision of that defendant constituted municipal policy.”), followed by Looper, 197 F.3d
at 913 (affirming dismissal where plaintiff “failed to allege that any named individual
possessed final policymaking authority and that such an individual denied him a
congtitutional right within the meaning of 42 U.S.C. § 1983") (emphasis original).
Accord, Horwitz v. Bd. of Educ. of Avoca Sch. Dist. No. 37, 260 F.3d 602, 619-20 (7th

Cir. 2001) (affirming dismissal where the complaint lacked “even . . . ‘bare alegations
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from which to string together an argument that the individual [d]efendants enjoyed final
decision-making authority”).

The Individual Defendants are not in fact “final policymakers.” “Deciding
whether a specific officia has final policymaking authority isaquestion of state law.”
Horwitz, 260 F.3d at 619. An “understanding of the actual function of a governmental
official, in aparticular area, will necessarily be dependent on the definition of the
official’ s functions under relevant state law.” Duda v. Bd. of Educ. of Franklin Park
Pub. Sch. Dist. No. 84, 133 F.3d 1054, 1061 (7th Cir. 1998) (quoting McMillian
v.County, Ala., 520 U.S. 781, 786 (1997)). A final policymaker is an official endowed
by state law with the “authority to adopt rules for the conduct of government.” Killinger
v. Johnson, 389 F.3d 765, 771 (7th Cir. 2004).

Under Illinois law, none of the officials named in New West's Complaint possess
the “authority to adopt rules for the conduct of [the City of Joliet.]” 1d. To the contrary,
it is established by the relevant provisions of the Illinois Municipal Code that the
Defendants are not final policymakers.

The Municipal Code defines the mayor of Joliet as the “chief executive,” and
does not endow the office with any authority to delineate policy or rules of government
for the city. See 65 I1LCS 5/3.1-15-10 (2007); 65 ILCS 5/3.1-35-5 (2007). Similarly,
under the Illinois Municipal Code, a municipal manager, such as Defendant Mezera,
lacks the requisite “authority to adopt rules’ for Joliet’ s conduct to subject him to
liability in his official capacity, or to satisfy Monell ’s policy requirement. See 65 ILCS
5/5-3-7(1), (6) (2007). Rather, the City Manager “merely has the power to enforce

municipal laws and ordinances and has no right to vote at [city council] meetings.”
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Kaupus v. Village of University Park, No. 02 C 3674, 2003 WL 22048173, 92 Fair
Empl. Prac. Case (BNA) 1236 (N.D. II. Sept. 2, 2003), citing 65 ILCS 5/5-3-7(1), (6)
(2007). Because Mezera, as the City Manager, is clearly not afinal policy maker under
lllinoislaw, it follows that the Deputy City Manager, Defendant Shepard, is likewise
precluded from “adopt[ing] rules’ and defining policiesfor the City of Joliet, and thusis
not a*“final policymaker.”

Accordingly, the Individual Defendants in their official capacities were properly
dismissed by the District Court. See, e.g., Duda, 133 F.3d at 1061 (dismissing
congtitutional claims asserted against individual defendants in their official capacities
where the defendants were not “final policymakers”).

New West endeavors to avoid Monell by arguing, “a court may hold a
municipality liable for asingle act if such a policymaker engages in impermissible
conduct.” (Pl. Br. 36). That contention fails here for an additional reason—none of the
conduct that New West alleges the Individual Defendants to have undertaken could be
reasonably construed as a constitutional violation. In other words, New West failsto
allege “that the defendants deprived [it] of aright secured by the Constitution . . . of the
United States,” as required to state an equal protection claim under section 1983. Lekas
v. Briley, 405 F.3d 602, 606 (7th Cir. 2005). Cf., Rodgersv. Lincoln Towing Serv., Inc.,
596 F. Supp. 13, 20 (N.D. I1l. 1984) (dismissing section 1983 claim against the city on
basis of police officers’ conduct where “the officers did not violate the plaintiff’s
constitutional rights, [and thus], it ma[de] no difference whether they acted pursuant to a

municipal policy [because t]here [was] no basis for a section 1983 against anyone if the
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plaintiff was not deprived of some right secured by the Congtitution or laws of the
United States.”).

The cases New West cites for support only serve to underscore the deficiency of
itsalegations. For instance, the allegations at issue in Brokaw v. Mercer County, 235
F.3d 1000 (7th Cir. 2000) stand in stark contrast to those contained in New West's
Amended Complaint. In Brokaw, this Court allowed the pro se plaintiff’s claim for an
unconstitutional seizure to go forward where the plaintiff alleged that the Mercer County
Sheriff himself forcibly and wrongfully removed the plaintiff, as afour year old child,
from hishome. This Court had previously held that under Illinois law a Sheriff isa
“final policymaker.” Id. at 1013. Unlike the Plaintiff in Brokaw, New West does not
allege any constitutional deprivation, much less that any purported constitutional
deprivation was undertaken by afinal policymaker.

In summary, the District Court’s dismissal of New West's Section 1983 claimsis

firmly supported by law and should be affirmed on several, independent grounds.

B. TheClaimsAgainst TheIndividual Defendantsin
Their Individual Capacities Were Properly
Dismissed Under The Qualified Immunity Doctrine.

Joliet argued below that the claims against the Individual Defendants in their
individual capacities were barred by qualified immunity. While the District Court did
not address that argument in its ruling, the Individual Defendants were properly
dismissed in their individual capacities aswell, on the basis of qualified immunity. As

set forth in Joliet’ s motion to dismiss, the Individual Defendants are qualifiedly immune

from the constitutional claims New West purports to state against them in their
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individual capacity. Thus, the dismissal of the Individual Defendantsin their individual
capacities should be affirmed.

Consideration on appeal of whether qualified immunity bars New West's claims
is appropriate although not considered by the District Court. See, e.g., Washington v.
Confederated Bands and Tribes of the Yakima Indian Nation, 439 U.S. 463, 478, n.20
(1979) (a“prevailing party . . . [is] free to defend its judgment on any ground properly
raised below whether or not that ground was relied upon, rejected or even considered by
the District Court . . ."); Payne ex rel. Hicks v. Churchich, 161 F.3d 1030, 1038 (7th Cir.
1998) (“Indeed, ‘in the review of judicial proceedingstheruleis settled that, if the
decison below is correct, it must be affirmed, although the lower court relied upon a

L]

wrong ground or gave awrong reason.’”). Thisprincipleisof particular relevance here,
where adenial of immunity by the district court would be immediately appeal able under
the collateral order doctrine. See Feldman v. Bahn, 12 F.3d 730, 731-32 (7th Cir. 1993)
(order denying motion to dismiss on qualified immunity grounds immediately
appealable under collateral order doctrine).

Qualified immunity is properly addressed at the pleadings stage. See, e.g.,
Siegel v. City of Chicago, 106 F.3d 209 (7th Cir. 1997); Feldman, 12 F.3d 730
(reversing district court’ s failure to grant motion to dismiss on the basis of qualified
immunity). Asthe Supreme Court has emphasized, qualified immunity is*an immunity
from suit rather than a mere defense to liability,” and thus should be resolved at the

earliest possible stage of the litigation. Saucier v. Katz, 533 U.S. 194, 200-01 (2001)

(quoting Mitchell v. Forsyth, 472 U.S. 511, 526 (1985)).
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“A court required to rule upon the qualified immunity issue must consider . . .
this threshold question: Taken in the light most favorable to the party asserting the
injury, do the facts alleged show the [defendants’] conduct violated a constitutional
right?” Saucier, 533 U.S. at 201. “If no constitutional right would have been violated
were the allegations established, there is no necessity for further inquiries concerning
qualified immunity.” Id. Suchisthe case here. Taking all of New West's allegations
concerning the actions of the Individual Defendants as true, the facts alleged fail to
demonstrate that the Individual Defendants violated a constitutional right.

The Mayor, Defendant Schultz, is alleged only to have made “ misleading”
statements relating to safety concerns at Evergreen Terrace, and to have submitted (at
HUD’s behest), an alternative plan, based on the use of Section 8 vouchers. (R. 18, 1
19, 24). Similarly, the only allegations relating to Defendant Mezera accuse him of
making “ misstatements” regarding safety concerns at Evergreen Terrace (1d., 1 24), and
referring to the presence of “gangbangers’ at Evergreen Terrace (Id., 35). Defendant
Shepard is alleged to have participated in a meeting with HUD, where alternatives to
continuing Evergreen Terrace as alow-income housing project were discussed and to
have participated in a meeting with representatives of New West. (1d., 1124, 34). These
allegations do not even come close to stating a constitutional violation.

Should the Court proceed, “the next sequential step isto ask whether the right
was clearly established.” Saucier, 533 U.S. at 201. The Supreme Court has held that in
making this determination, the right must be framed relevant to the context of the
particular case; “[t]hisinquiry, it isvital to note, must be undertaken in light of the

specific context of the case, not as abroad general proposition.” 1d. That is, “[t]he
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contours of the right must be sufficiently clear that a reasonable official would know that
what he is doing violates that right.” 1d. at 202, quoting Anderson v. Creighton, 483
U.S. 635, 640 (1987). Accord, Townsend v. Vallas, 256 F.3d 661, 672 (7th Cir. 2001).

Even assuming, arguendo, that New West' s unnamed tenants, whose
congtitutional rights it seeks to assert in this action, endured a violation of their rights
under the equal protection clause, those “rights” were not “clearly established” so asto
defeat the Individual Defendants entitlement to qualified immunity. In fact, relevant
HUD regulations explicitly endorse Joliet’ s participation and input as part of the
restructuring process under the mark-to-market program. See 24 C.F.R. § 401.500
(2002); 24 C.F.R. § 401.501 (2002).

Thus, “the state of the law at the time of the alleged events at issue” did not give
Joliet’ s officials “fair warning that their treatment of the plaintiff[] was
unconstitutional.” White v. City of Markham, 310 F.3d 989, 993 (7th Cir. 2002)
(affirming grant of qualified immunity on motion to dismiss where defendants would not
have reason to know that their actions were unconstitutional).

The Individual Defendants could not possibly have conceived of the possibility
that their comments or attendance at meetings would be interpreted as a constitutional
violation, rendering them liable under the Civil Rights Act. No “reasonable official
would understand that” any of the actions that New West alleges the Individual
Defendants to have taken violated the right of equal protection. See Townsend, 256 F.3d
at672.

In responding to the Individual Defendants' assertion of qualified immunity,

New West argued to the District Court that “ [t]he essence of the claim for damagesis

30



that Defendants have discriminated against New West (and its largely African-American
tenants) on the basis of race by attempting to restricting [sic] access to affordable
housing . . . “ and “[t]his conduct violates equal protection guarantees of the Fourteenth
Amendment.” (R. 54, p. 13). New West's response misapplies the construct of the
qualified immunity inquiry. In Anderson v. Creighton, 483 U.S. 635 (1987), the
Supreme Court rejected the contention that, in the context of qualified immunity, the
constitutional right should be framed in such ageneral manner; illustrating as follows:

For example, the right to due process of law is quite

clearly established by the Due Process Clause, and thus

there is a sense in which any action that violates that

Clause (no matter how unclear it may be that the

particular action is a violation) violates a clearly

established right. Much the same could be said of any

other constitutional or statutory violation. But if the test

of ‘clearly established law’ were to be applied at this

level of generaity . . . [p]laintiffs would be able to

convert the rule of qualified immunity . . . into a rule of

virtually unqualified liability simply by alleging violation

of extremely abstract rights.

Id. a 639. The mere allegation that the Individual Defendants conduct imposed a
deprivation of equal protection thuswill not strip them of their immunity. See Duda,
133 F.3d at 1062 (finding defendants qualifiedly immune and noting that “[plaintiff], in
his amended complaint, did not carry his burden of showing that it was clearly
established at the time the defendants acted that they had an affirmative obligation to act
as [plaintiff] alleges they were obliged to.”).

In summary, qualified immunity shields the Individual Defendants (in their

individual capacities), from New West' s claims as a matter of law. The Defendants

31



gualified immunity is an independent basis to affirm the District Court’s dismissal of

New West's claims against the Individual Defendantsin their individual capacities.

C. New West L acks Standing To Assert A Claim For
A Violation of Section 1982 Because It IsNot A “ Citizen”

Joliet moved the District Court to dismiss count 11 of the Amended Complaint
because, as a corporate entity, New West lacked standing to assert a claim under 42
U.S.C. §1982. Section 1982 provides, “all citizens of the United States shall have the
same right, in every state and territory, asis enjoyed by white citizens thereof to inherit,
purchase, lease, sell, bold, and convey real and personal property.” By its plain language
Section 1982 appliesonly to “citizens.” While corporate entities, such as New West, are
“persons’, it is unassailable that they are not “citizens.” See Metropolitan Life Ins. Co.
v. Ward, 470 U.S. 869, 884 (O’ Connor, J. dissenting) (noting distinction between
“persons’ and “citizens’ in fourteenth amendment context). The District Court properly
held that “New West is precluded from bringing an action under § 1982” because it is
not a“citizen.” (AttA. 8-9).

On appeal, New West abandons its argument below that the word “citizen” is
“irrelevant” to the statute, contending now that Congress, in limiting the statute to
“citizens,” did not intend to limit who could bring an action under the statute. (M. Br.
38). Citing Sullivan v. Little Hunting Park, Inc., 396 U.S. 229, 235-37 (1969), New
West claimsthat “one need not be a member of the protected class to suefor injury

sustained as aresult of discrimination against the class.” (Pl. Br. 38).
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SQullivan, however, does not confer upon non-citizens the right to assert a cause of
action under section 1982. Rather, the Supreme Court allowed Sullivan, awhite
plaintiff—indisputably a “ citizen” under Section 1982—to bring claims under Sections
1981 and 1982 under atheory that he had suffered discrimination in the form of
retaliation as aresult of his dealings with an African-American citizen. Id. at 237. See
also Humphriesv. CBOCS West, Inc., No. 05-4047, WL 60876, at *12, 99 Fair Empl.
Prac. Case. (BNA) 872 (7th Cir. Jan. 10, 2007) (holding that “a plaintiff may maintain a
cause of action under section 1981, where the plaintiff has suffered retaliation for
advocating the rights of those protected under section 1981").

SQullivan did not hold that a non-citizen has standing to assert a Section 1982
clam. Nor, did Sullivan hold that a non-citizen could assert the rights conferred on a
citizen by that statute. In fact, Sullivan was joined as aplaintiff by the African-
American citizen with whom he sought to contract. Sullivan, 396 U.S. at 235. The
SQullivan decision isin no way supportive of New West' s attempt to recover for a
purported infringement of tenants rights under Section 1982.

New West’ s contention that non-citizens may bring a cause of action for the
infringement of a citizen’s Section 1982 rights makes little sense because it would render
the distinction between “ persons’ and “citizens’ a nullity—"noncitizens’ would be able
to assert claims under Section 1982, notwithstanding the distinction, deeply embedded in
the law between “persons’ and “citizens.” The flaw in New West'sargument is
illustrated by analogy to the distinction between “persons’ and “citizens’ under the
fourteenth amendment. “Persons’ are granted rights under the due process and equal

protection clauses, while “privileges and immunities’ are restricted to “citizens.” In that
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context, a corporate entity, such as New West (a*“person”, but not a“citizen”), may
assert due process and equal protection claims, but it is undeniably precluded from
asserting a claim under the privileges and immunities clause. New West advances no
argument supporting a departure from this distinction in the context of Section 1982, and
thereisno logical reason to treat standing under Section 1982 differently. See Hurd v.
Hodge, 334 U.S. 24, 32-33 (1948) (“Observing that “[i]t is clear than in many significant
respects the [civil rights] statute and the [Fourteenth] Amendment were expressions of
the same general congressional policy.”)

New West also cites this Court’s decision in Village of Bellwood v. Dwivedi, 895
F.2d 1521, 1526 (7th Cir. 1990) in arguing that non-citizens can assert claims under
section 1982. (Pl. Br. 38). That decision involved an appeal of ajudgment on ajury
verdict, which did not differentiate between the claim asserted under the Fair Housing
Act and the Section 1982 claim. Village of Bellwood, 895 F.2d at 1525. While this
Court did not expressly preclude standing under Section 1982, it also did not sanction
the sort of third-party standing New West seeks to assert here.

In Park View Heights Corporation v. City of Black Jack, 467 F.2d 1208 (8th Cir.
1972) this Court likewise did not analyze the issue of whether a non-citizen can bring an
action under Section 1982. Instead, the Court merely presumed the existence of standing
under the statute in that case. 1d. at 1214. See Comtel Technologies, Inc. v. Paul H.
Schwendener, Inc., No. 04-3870, 2005 WL 433327, at *5 (N.D. Ill. Feb. 22, 2005)
(Moran, J.) (holding that plain language of Section 1982 precludes claim by corporate
entity and observing that City of Black Jack did not consider or analyze issue of standing

under section 1982).



In summary, New West isnot a“citizen” for purposes of Section 1982. Its
claims are precluded by the plain language of the statute, and the District Court properly

dismissed Count |1 of the Amended Complaint on that basis.

D. New West’s Civil Rights Claims Brought
Under Sections 1982 and 1983 Were
Properly Dismissed Because New West L acks
Standing To Assert The Rights Of Third-Parties.

New West concedesits inability to maintain a claim under Section 1982 on its
own behalf. It argues that, notwithstanding it is not a“citizen,” New West can assert a
cause of action under the statute on behalf of the unidentified tenants of Evergreen
Terrace, whose rights to rent there were purportedly denied by Joliet. (Pl. Br. 38-40).
Even, assuming, arguendo, that thisisthe law, the District Court properly held that
“New West has not met the requirementsin order to bring this action on behalf of the
residents of Evergreen Terrace. New West is not a home-owners association who is
interested in the well-being of the tenants.. . . [rather,] New West brings this action to
protect its financial interest in the federal housing subsidies.” (AttA. 8).

Thus, even assuming that New West has suffered an injury sufficient to satisfy
the requirements of Article 111 standing, well-established principles of prudential
standing preclude New West from appropriating any purported claim belonging to the
tenants under Section 1982. (AttA. 8-9). These same prudential standing principles

likewise bar New West from asserting any claim on behalf of the tenants under Section

1983 and provide an additional basis for affirmance of the dismissal of New West's
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Section 1983 claims. See, e.g., Payne ex rel. Hicks v. Churchich, 161 F.3d 1030, 1038
(7th Cir. 1998) (court may affirm on any ground presented to the district court).

Thelaw is clear that “ not everyone injured by the violation of a statute will be
permitted to redress the violation.” Clay v. Fort Wayne Community Schools, 76 F.3d
873, 878 (7th Cir. 1996) (quoting North Shores Gas Co. v. E.P.A., 930 F.2d 1239, 1242
(7th Cir. 1991)). Rather, “[a]ln important purpose of the rules of standing isto identify
the best placed plaintiff and give him aclear shot at suit.” Id. When a putative plaintiff
seeks to bring a claim by asserting the rights of others not before the court, standing,
while “not precluded, . . . isordinarily substantially more difficult to establish.” Lujan v.
Defenders of Wildlife, 504 U.S. 555, 561-62 (1992). “Third-party representation isa
prudential consideration, requiring [the Court] to consider ‘whether the constitutional or
statutory provision on which the claim rests properly can be understood as granting
personsin the plaintiff’s position aright to judicial relief.” Clay, 76 F.3d at 878 (quoting
Warth v. Seldin, 422 U.S. 490, 499-500 (1975)).

To qualify for third party standing New West must demonstrate that it is the “best
placed plaintiff” to assert the tenants' rights. Clay, 76 F.3d at 878. Courts have
identified three factors to be considered in determining “whether the litigant has shown
the necessary prudential consideration[:] . . . (1) the relationship between the litigant and
the person whose rights are being asserted; (2) the ability of the person[s] to advance
[their] own rights; and (3) the impact of the litigation on third party interests.” Caplin &
Drysdale v. United States, 491 U.S. 617, 623, n.3 (1989). Application of these factors to
the alegations of the Amended Complaint demonstrates that New West lacks standing to

assert claims based on the rights of the tenants.
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First, with respect to the relationship between New West and the tenants—New
West isfinancially driven, receiving above-market rents paid largely by HUD on behalf
of the tenants, and in part by the tenants. (R. 18, 1111-12); (A. 7-8). In contrast to the
plaintiffsin cases cited in its brief, New West does not bring this claim as an association
or anot for profit organization dedicated to the advancement of the rights of low-income
housing residents. See Clifton Terrace Assoc. v. United Tech. Corp., 929 F.2d 714, 721
(D.C. Cir. 1991) (drawing same distinction and holding that owner of federally-
subsidized low-income housing project lacked standing to assert claims of its tenants).

With respect to the ability of the residents to assert their own rights, New West
arguesthat “[t]he tenants are predominantly young, African-American, and very poor”
and therefore it would be “unlikely” that they would be able to assert their own civil
rightsclam. (Pl. Br. 40). New West's only assertion warranting a response—that the
tenants cannot protect their own interest because they are “very poor”—Iacks merit.
This bald assertion ignores the Congressional solution to the burden of litigation
expenses with respect to putative civil rights plaintiffs—42 U.S.C. § 1988, which
provides for the recovery of attorneys fees by plaintiffs with meritorious civil rights
claims. New West presents no argument as to why, in light of Section 1988, the tenants
would not be able to assert their own rights. The assertion that the tenants are
predominantly African-American is confusing. If New West is suggesting that tenants
cannot protect their own interests because they are African-American, that isfalse on its
face, and if there is some other reason for New West's assertion, it is not evident.

The third factor to be considered in conferring third-party standing, the impact of

the litigation on the tenants' interests, also underscores the District Court’ s ruling that
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New West “has not met the requirements’ of prudential standing. (AttA. 8). New
West’ sinterest in asserting the tenants’ rightsis solely for its own pecuniary gain. (See,
id.). Thetenants interest, on the other hand, isin procuring the safest and best
affordable housing option possible. It isfar from atruism that the tenants’ preference
would be to remain at the dilapidated Evergreen Terrace. Without any tenant before the
Court, New West should not be endowed with the benefit of such a presumption. See
Lauer Farms, Inc. v. Waushara County Bd. of Adjustment, 986 F. Supp. 544, 553 (E.D.
Wis. 1997) (holding that a developer’ s economic interest in tenants' ability to reside in
development insufficient to confer third-party standing).

Itis, at the very least, plausible that the tenants do not wish to assert their rights
(assuming, arguendo, that they would be able to bring a cause of action) because they
would find an alternative affordable housing option preferable to Evergreen Terrace. By
New West’s own allegations, the physical condition of Evergreen Terrace was merely
“acceptable” (R. 18, 121); (A. 9) and thereisa“need for certain repairs and upgrades.”
(R. 18, 1119, 31); (A. 9). Also according to New West's allegations, Joliet’s
alternative housing plan largely “relied upon [section 8] market vouchers.” (1d.  26).
There is nothing to suggest that the tenants would not prefer a market voucher, which
would allow them to choose their own housing, as opposed to remaining at Evergreen
Terrace. Because no tenant is a party to this suit, there is no basis for determining that
their interests in safe, sanitary affordable housing are aligned with New West’ s financial
interest in the rental subsidies.

Courts have been reluctant to permit third-party standing. This Court has stressed

that “[o]ne of the prudential reasons against third party standing is that ‘ the courts should
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not adjudicate rights unnecessarily, and it may be that in fact the holders of those rights
either do not wish to assert them, or will be able to enjoy them regardless of whether the
in-court litigant is successful or not.”* South-Suburban Housing Ctr. v. Greater South
Suburban Bd. of Realtors, 935 F.2d 868, 880 (7th Cir. 1991), quoting Singleton v. Wuff,
428 U.S. 106, 113-14 (1976).

Asthis Court has also consistently recognized, the “third-parties themsel ves [are]
usually . . . the best proponents of their ownrights.” 1d.; Clay, 76 F.3d at 878 (refusing
to allow plaintiffs to bring constitutional claims on behalf of third-parties based on
determination that “[c]learly the African-American [third-parties] are the plaintiffs best
suited to bring claims regarding infringement of their own constitutional rights”).

New West places substantial emphasis on the district court decision of United
Sates General, Inc. v. City of Joliet, 432 F. Supp. 346 (N.D. Ill. 1977). (Pl. Br. 22-
23). Tacitly criticizing Joliet and the District Court for failing to cite this decision, New
West arguesthat it presents “[p]erhaps the clearest discussion of standing in this
setting.” (Pl. Br. 22). New West ignores the court’ s holding, contained in the
same " clear[] discussion of standing” (id.)—applying prudential standing principles and
rejecting the developer’ s attempt to assert civil rights claims. USG, Inc., 432 F. Supp. at
354 (contrasting standing under the FHA with standing under the civil rights statutes
because, unlike the FHA, “[n]one of the[] general civil rights statutes waives the
prudential rule barring third-party standing”).

In conclusion, to the extent the tenants' rights under the equal protection act or
Section 1982 have been infringed at al, it is their prerogative to assert those rights, and

no valid incapacity precludes them from doing so.
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E. New West Cannot State A Claim Under
Section 1983 For A Violation Of The
Fifth Amendment Due Process Clause.

In Count VI of its Amended Complaint, New West purports to state aclaim
“pursuant to Section 1983 of the Civil Rights Act and the due process clause of the Fifth
Amendment of the United States Constitution because of Joliet’ s attempt to exercise its
eminent domain powersin violation of the Illinois Constitution.” (R. 18,. 180); (A.

22). Asprevioudy addressed, the District Court properly dismissed this claim on Monell
grounds. Although New West has abandoned that claim on appeal, Joliet presented an
additional basisfor dismissal to the District Court, and affirmance of the District Court’s
dismissal of Count V1 is likewise warranted on thisground. See, e.g., Churchich, 161
F.3d at 1038.

Itiswell established that the due process clause of the Fifth Amendment does not
apply to the States. Barron v. Baltimore, 32 U.S. 243, 247 (1833). Accordingly, New
West cannot assert claim for a violation of the Fifth Amendment against Joliet, a
subdivision of the State. Nor, can New West state a claim against Joliet for any
purported violation of the Illinois Constitution under Section 1983, which indisputably
protects only those rights, privileges and immunities conferred by the federal
constitution, or, in certain instances, federal statute. Kulwicki v. Dawson, 969 F.2d 1454,
1468 (3d Cir. 1992) (“violations of state law . . . are insufficient to state a claim under 8
1983").

Setting aside New West’ s defective pleading of the Fifth Amendment due
process clause, any attempt to state a due process claim pursuant to the Fourteenth

Amendment, which does bind the States, would likewise fail as a matter of law. A clam
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brought under Section 1983 that asserts a purported infringement of aright expressly
provided by the Constitution must be brought pursuant to the specific constitutional
provision granting the right, and not the Fourteenth Amendment due process clause. In
this case, the provision that is claimed to have been violated would be the takings clause
of the Fifth Amendment. C.f. Grahamv. Connor, 490 U.S. 386, 394 (1989). See also
Leev. City of Chicago, 330 F.3d 456, 467 (7th Cir. 2003) (“substantive due processis
not ‘a blanket protection against unjustifiable interferences with property *).

Finally, even if New West had framed Count VI as aviolation of the Fifth
Amendment takings clause, any such claim would fail. Forseth v. Village of Sussex, 199
F.3d 363, 369-70 (7th Cir. 2000) (holding that under Williamson County Regional
Planning Commission v. Hamilton Bank, 473 U.S. 172 (1985), alitigant must avail itself
of all remedies afforded by state law before resorting to the federal courts for relief from
a purportedly unconstitutional taking).

In conclusion, there are additional, independent grounds for affirmance of the
District Court’s dismissal of Count VI of the Amended Complaint that were raised

below, but were not addressed by the District Court.

1. The District Court Properly Dismissed
New West’s Fair Housing Act Claim

A. New West’s Claim For Injunctive Relief 1sM oot.
New West seeks injunctive and monetary relief for conduct by Joliet, allegedly in
violation of the Fair Housing Act (*FHA™), specifically 42 U.S.C. Sections 3604 and

3617 (count I). The District Court dismissed New West’'s FHA claim for lack of
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standing. New West argues at great length on appeal that a claim under the FHA may be
brought by non-tenants. (Pl. Br. 19-27). Joliet does not dispute that under Havens
Realty Corp. v. Coleman, 455 U.S. 363, 372 (1982), prudential standing barriers do not
apply to the claims brought under the Fair Housing Act. Nonetheless, New West's FHA
clam is not cognizable.

New West asked the District Court to “[e]njoin Defendants from further wrongful
efforts to delay the closing of the deal with HUD.” (R. 18-2 at 21, 1F.) On November
3, 2006, however, after the court entered judgment in Joliet’s favor and New West
noticed this appeal, New West did close on arestructuring loan through the
Mark-to-Market program. (SA. 12, 21). The closing extinguishes any live controversy
concerning New West' s entitlement to an injunction, depriving this Court of Article 11l
jurisdiction to review the dismissal of that claim. It ismoot. See United Farm Bureau
Mut. Ins. Co. v. Metro. Human Relations Comm’n, 24 F.3d 1008, 1014, 1016 (7th Cir.
1994) (where insurer sued civil rights commission under contract with HUD to enjoin it
from investigating insurer’ s redlining practices prohibited by the FHA, HUD’ s post-
judgment withdrawal of commission’s authority to pursue that investigation mooted
insurer’ s injunctive claim on appeal; “there no longer exist[ed] any action for [the
insurer] to attempt to enjoin”). For even if this action were to be reversed and remanded,
no amount of injunctive relief the district judge could award could prevent Joliet from
purportedly delaying the closing—an event that has already occurred.

Because it would be pointless to grant the injunction sought by New West now or
in the future, this Court’ s appellate jurisdiction is confined to reviewing the district

court’s dismissal of New West's remaining claims for declaratory relief and damages.
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As set forth below, dismissal of those claimsis the correct result.

B. New West L acked Standing
To Assert A Claim Under the FHA.

AsNew West concedes, Articlelll standing requires that Plaintiff suffer an
injury-in-fact. (NW Br. P. 19); Lujan v. Defenders of Wildlife, 504 U.S. 555, 560-61
(21992). Aninjury-in-fact “must be an invasion of a concrete and particularized legally
protected interest.” McConnell v. F.E.C., 540 U.S. 93, 227 (2003). The injury from
which New West allegedly suffered was from purported closing delays, but, New West
did not have aright to close on the contract, and thus, the injury, if any, was “not to a
legally cognizableright” of New West's. Id. at 227. Therefore New West lacks
standing to sue.

The “delay injury” for which New West seeks to recover is premised upon an
asserted contractual right to have HUD discharge its * binding Restructuring
Commitment to close the transaction,” and, to do so without delay. (R. 18, 1 22, 24);
(A. 9-10). Joliet isaccused of wrongfully invading that right through a“campaign of
intimidation” to get HUD to “agree]] to hold off on the closing,” to “try to stop HUD
from closing” and ultimately, to attempt to “induc[e] [HUD] to renege on its
commitment to close.” (R. 18, 1124, 29 37, 45); (A. 9-10, 12, 14, 16). Y et the 2003 and
2005 Restructuring Commitments attached to the amended complaint contradict New
West'sown allegations. They prove, to the contrary, that New West never had any
colorable right to require HUD to close the deal—or more precisel y—it never had any

colorable right to require HUD to close sooner than it did.
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The Restructuring Commitment expressly states that it “shall not be effective or
enforceable against [HUD]” until all conditions precedent are satisfied. (R. 18, Ex. A;
A. 32,117); (R. 18, Ex. B; A. 57, 117). Thereis no reciproca agreement that the
Commitments are binding upon HUD. Significantly, the commitments also provide:
“Any approval or decision of [HUD] pursuant to this Commitment shall bein [HUD]'s
sole and absolute discretion.” ((R. 18, Ex. A; A. 32, 119); (R. 18, Ex. B; A. 53, 1
19) (emphasis added).)

The foregoing provisions amply demonstrate that “[a]lthough labeled a
‘commitment’ letter, [HUD] did not in fact commit” to close the refinancing; instead, it
agreed at most to close “ subject to a number of conditions.” Runnemede Owners, Inc. v.
Crest Mortgage Corp., 861 F.2d 1053, 1054 (7th Cir. 1988). In short, HUD’s
“commitments’ to New West had no more effect than the sort of “conditional |etter of
commitment” described in Runnemede. Id. at 1056. If anything, they had less effect.
For notwithstanding an owner’ s fulfillment of the conditions precedent set forthin a
HUD restructuring commitment, HUD regulations still warn the owner that “HUD may
elect not to permit continued consideration of the Restructuring Plan at any time prior to
closing” on certain other grounds. 24 C.F.R. 8 401.403(b)(2) (2003) (emphasis added).

In this case, New West does not so much as allege, even in conclusory terms, that
it satisfied the conditions precedent necessary to give rise to an enforceable obligation on
HUD’s part to perform, or to make the 2003 or 2005 Restructuring Commitments
effective as contracts. See Fed R.Civ. P. 9(c). To the contrary, the record discloses that
New West was still negotiating the conditions to be imposed by HUD as late as July

2005. On July 17, Plaintiff requested that HUD approve the repayment from the
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replacement reserve fund of a proposed loan from its general partner. (A. 96.) On July
29, Plaintiff undertook to retain a HUD-approved consultant to help it implement certain
undertakings proposed in its earlier letter. (A. 100.) These conditionswere
incorporated by HUD into the September 2005 Restructuring Commitment. (A. 65,
148C).

Without satisfying the conditions precedent, New West had no cognizable right to
require HUD to close the transaction at all, much lessto close the transaction before the
commitments expired. See Diamond v. United States, 657 F.2d 1194, 1195-96, 1197-98
(Ct. Cl. 1981) (developer could not maintain breach-of-contract claim against HUD for
allowing insurance “ commitment” to expire where developer had failed to satisfy
conditions precedent); see also Althin CD Med., Inc. v. W. Suburban Kidney Ctr., SC.,
874 F. Supp. 837, 840-42 (N.D. I1. 1994) (holding that plaintiff lacked Article I
standing to sue where its legal rights depended upon contractual conditions precedent
that it had failed to satisfy).

Finally, it istelling that the commitments provide no mechanism to compel HUD
to close at any time, or against itswill. 1f New West failed to perform “within the time
frames contemplated under this Commitment,” HUD had the right to declare the
commitments “null and void and of no further force or effect.” (A32 114, A57 14.)
But if HUD failed to perform in atimely way, New West had no reciprocal right to
unilaterally void the contract as a means to pressure HUD to close at any time prior to
the expiration of the deal. Under these circumstances, New West cannot establish an

injury-in-fact because it never had any “*legally and judicially cognizable' " right to

require HUD to close the deal sooner than it did. See Aurora Loan Services, Inc. v.
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Craddieth, 442 F.3d 1018, 1022-24 (7th Cir. 2006).

More fundamentally, New West’s claim fails because Joliet had no control over
HUD. Joliet could not prevent HUD from closing on the Restructuring Commitment. In
Shaikh v. City of Chicago, the plaintiff sued the city under sections 1981 and 1982,
alleging that the city had violated his civil rights by interfering with its purchase of a
HUD-owned property by threatening to condemn the property after the purchase. 341
F.3d 627, 629 (7th Cir. 2003). In rejecting the claims, this Court stated, “[the plaintiff’ ]
88 1981 and 1982 claims fail for a more fundamental reason: Because the City had no
power directly to affect HUD’ s proposed sale of the property to Shaikh, it did not
unlawfully or unconstitutionally impede upon Shaikh'’s ability to purchase the building.”
Id. The sameistrue here. Joliet had no power to dictate HUD’ s behavior, and thus New
West's FHA claim fails—it is predicated entirely on Joliet’ s exercise of a power it never
possessed. In other words, New West has not suffered an injury in fact sufficient to
satisfy the standing requirements of Article 111, and its FHA claim was properly

dismissed.

C. New West FailsTo State A Claim Under the FHA.

Evenif New West can overcome its lack of Articlelll standing, thetrial court’s
dismissal of the FHA claims should be affirmed on the alternative ground, initially
raised by Joliet below, that New West has failed to state a claim under 42 U.S.C.

88 3604 and 3617. All of the actions purportedly taken by Joliet indisputably occurred
subsequent to New West’ s acquisition of Evergreen Terrace. It is undisputed; however,

that Section 3604 of the FHA only applies to pre-acquisition conduct. Halprinv. The
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Prairie Sngle Family Homes of Dearborn Park Association, 388 F.3d 327 (7th Cir.
2004) (Posner, J.).

The other Section upon which New West relies, Section 3617, givesriseto a
cause of action only in the event of abreach of any of 88 3603, 3604, 3605, or 3606.
Section 3617 renders unlawful any efforts*to coerce, intimidate, threaten, or interfere
with any person in the exercise or enjoyment of, or on account of his having exercised or
enjoyed, or on account of his having aided or encouraged any other person in the

exercise or enjoyment of, any right granted or protected by section 3603, 3604, 3605, or

3606 of thistitle” 42 U.S.C. § 3617 (2005) (emphasis added).

New West argues that Section 3617, when read in conjunction with HUD
regulation 24 C.F.R. § 100.400(c)(2), does not require a violation of Section 3604 and
thereby affords relief for both pre- and post-acquisition rental conduct. (Fl. Br. 21
(emphasis added). While thisis the actual holding in Halprin, the court seriously
guestioned the validity of the HUD regulation; but because the Defendant in Halprin
waived any challenge to the regulation, the Court alowed the Plaintiff’s claim under §
3617 to stand, although there was no independent claim under § 3604. In this case,
however, Joliet invited the lower court to declare § 100.400(c)(2) invalid.

In Halprin this Court observed that the regulation isinvalid because it defies the
plain language of the statute. See Abner J. Mikva & Eric Lane, An Introduction to
Satutory Interpretation and the Legislative Process 46 (1997) (“[a]lgencies, like the
courts, are required to defer to the plain meaning rule, and the failure of an agency to do

so isreversible by a court”).
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Judge Posner noted the regulation effectively “ cuts section 3617 loose from
section 3604, contrary to the language of section 3617.” This Court should follow Judge
Posner’sdicta in Halprin and find that regulation 24 CFR 100.400 isinvalid.

An agency’ s power “to prescribe rules and regulations . . . is not the power to
make law- for no such power can be delegated by Congress- but the power to adopt
regulations to carry into effect the will of Congress as expressed by the statute.”
Commissioner v. Clark, 202 F.2d 94, 98 (7th Cir. 1953). When an Agency transgresses
the bounds of the statute by “ creat[ing] arule out of harmony with the statute, [the
regulation] isamere nullity.” 1d.

New West argues that its claim is based on current and future rentals, not post-
acquisition conduct Infact, itsclaim is based on the alleged interference with its
contract with HUD, which is post-acquisition conduct that cannot support a claim under
Section 3604.

New West's claims based on post-acquisition conduct fail to state a cause of
action under 8 3604. Accordingly, New West has failed to state a claim under the plain

language of 83617. To the extent that regulation 24 CFR 100.400 would permit aclaim

that is not authorized by Congress, the regulation isinvalid.
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CONCLUSION

For the foregoing reasons, the District Court’s final Order dismissing New West's
First Amended Complaint and granting Defendants motion should be reversed in its
entirely and this case should be reinstated in the District Court.
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