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INTEREST OF THE AMICI



Amici Curiae, AARP, Colorado Legal Services, Inc., Denver Arc and The Arc of Colorado-Advocating for People with Developmental Disabilities, are organizations that serve older people, people with physical and mental disabilities, and people who cannot afford health care.  See:  Appendix.  The work of the Amici takes many forms, including providing services, engaging in research and policy analysis, promoting public awareness of the barriers faced by the groups we serve, and advocating for their interests and legal rights.  It is in this last capacity that we submit this Brief Amici Curiae, urging this Court to reverse the decision below.

SUMMARY OF ARGUMENT


The history and purpose of the Medicaid Act demonstrate the need for private enforcement of its provisions.  Congress has unambiguously expressed its intent that private individuals be able to enforce provisions of the Social Security Act, of which Medicaid is a part, pursuant to 42 U.S.C. § 1983 (section 1983).  United States Supreme Court precedent has long recognized that section 1983 provides a private right of action for violations of Social Security Act provisions where Congress intended to create enforceable rights.  Accordingly, the district court erred when it decided that neither the Medicaid Act nor the specific provisions involved in this matter are enforceable.

ARGUMENT

I.
The History and Purpose of Medicaid Show the Need for Private Enforcement.
Millions of Americans and thousands of health care providers depend on the Medicaid program operating as Congress intended.  Private enforcement of the Act pursuant to section 1983 has been the primary means of challenging state violations of the Act and making real the promises and protections that Congress has required.  
Title XIX of the Social Security Act established Medicaid in 1965.  See 42 U.S.C. §§ 1396-1396v.  Jointly funded by the federal and state governments, Medicaid provides coverage for individuals who cannot afford health care.  The intent of the program is to provide beneficiaries with insurance that will allow them to “purchase” services from the private health care sector, including hospitals, doctors, and nursing homes.  See Rand E. Rosenblatt et al., Law and the American Health Care System 415 (1997).  Congress’ “very clear ... intent [was] that the medical and remedial care and services made available to recipients under Title XIX be of high quality and in no way inferior to that enjoyed by the rest of the population.”  Id. at 416, citing U.S. Dep’t of Health, Educ., and Welfare, Handbook of Public Assistance Administration § D-5140.  

Before Medicaid was enacted, low income, uninsured people obtained health services through a patchwork of programs, such as hospital charity care and local programs for the poor.  This system provided uneven coverage from state to state and within states.  The Medicaid Act was intended to change this by providing for a uniform and statewide medical insurance program, while allowing for some variation between states.

Medicaid is not a typical spending clause or welfare program.  Rather, it is a linchpin in the country’s health care system.  Medicaid is often the only source of health coverage for more than 50 million people, including 40 million children and their caregivers, over 5 million older Americans, and 12 million people with chronic disabilities who fall outside the private health insurance market.  See The Kaiser Comm’n on Medicaid and the Uninsured, Faces of Medicaid (Apr. 2004), at http://www.kff.org/Medicaid.  Medicaid is the largest public or private health insurance program in the United States.  Andy Schneider et al., The Kaiser Comm’n on Medicaid and the Uninsured, The Medicaid Resource Book 1 (July 2002), at http://www.kff.org/Medicaid.  

Medicaid insures more than one in every seven people, including 40 percent of all the children in the United States.  Kaiser Comm’n on Medicaid and the Uninsured, The Medicaid Program at a Glance (Jan. 2004), at http://www.kff.org/Medicaid.  Medicaid provides coverage to 20 percent of non-elderly people in the United States who have chronic disabilities.  The types of disabilities include physical impairments, blindness, limitations from spinal cord injury, severe mental and emotional conditions, and other disabling conditions, such as cerebral palsy, cystic fibrosis, Downs Syndrome, mental retardation, muscular dystrophy, autism, spina bifida, and HIV/AIDS.  Jeff S. Crowley & Risa Elias, The Kaiser Comm’n on Medicaid and the Uninsured, Medicaid’s Role for People with Disabilities 2 (Aug. 2003), at http://www.kff.org/Medicaid.  Designed to address the more complex health needs of people with disabilities and the limited finances of low income people, Medicaid covers a range of necessary health and support services.  

Medicaid accounts for 17 percent of all hospital and prescription drug spending in the United States.  The Kaiser Comm’n on Medicaid and the Uninsured, The Medicaid Program at a Glance (Jan. 2004), at http://www.kff.org/Medicaid.  It funds half of the total nursing home expenditures and 43 percent of total long term care expenditures in the United States.  Ellen O’Brien & Risa Elias, The Kaiser Comm’n on Medicaid and the Uninsured, Medicaid and Long-Term Care 2-3 (May 2004), at http://www.kff.org./Medicaid.  Medicaid is the largest single purchaser of long-term care services for the elderly and for non-elderly people with disabilities in the United States.  Id.  Medicaid is the primary source of federal financial assistance to the states, matching at least half (and up to 83 percent) of the Medicaid spending in each state.  Schneider, The Medicaid Resource Book, supra at 1. 

Over its thirty-nine year history, Medicaid has played a unique role in providing, arranging for and funding health services.  The program has resulted in numerous successes.  It has reduced the numbers of uninsured, helped provide near-universal protection against communicable childhood diseases, played a major role in reducing infant mortality rates, and provided a critical lifeline to individuals with chronic and disabling conditions who have been deemed uninsurable by the private market.  See Sara Rosenbaum & David Rousseau, Medicaid at Thirty-Five, 45 St. Louis U. L.J. 7 (Winter 2001).  Medicaid is a cornerstone of the nation’s health care system.
Medicaid is also unique because it is an entitlement program.  Accordingly, “all individuals” who meet the eligibility requirements are entitled to receive a federally-established set of benefits with “reasonable promptness.”  See 42 U.S.C. §§ 1396a(a)(10)(A), 1396a(a)(8).  See also Schweiker v. Gray Panthers, 453 U.S. 34, 36-37 (1981) (“An individual is entitled to Medicaid if he fulfills the criteria established by the State in which he lives.”).  The federal and participating state governments have a legal obligation to pay for and administer medical assistance needed by program beneficiaries in compliance with the requirements of the Medicaid Act and implementing regulations.  Id., see also, e.g., Antrican v. Odom, 290 F.3d 178, 191 (4th Cir. 2002) (“[T]he Medicaid Act clearly mandates that a State provide a certain level and quality of … care.”).  

The entitlement nature of the program means that Medicaid will respond to emerging populations and economic needs, including rising unemployment, loss of private health care coverage, disasters, increasing disability rates, and an aging society.  Kaiser Comm’n on Medicaid and the Uninsured, Faces of Medicaid, supra.   It is the entitlement that makes Medicaid insurance, rather than government charity, the key factor that allows an individual to know that coverage will be there when care is needed and health care providers to know that adequate payments will be made when services are delivered.  

Congress has always treated Medicaid as an entitlement program, for example, by applying the budgetary rules that govern entitlement programs.  See, e.g., 2 U.S.C. § 900 (2002).  Efforts by some members of Congress to turn Medicaid into a “block grant” and remove legal requirements and protections have always failed.  Medicaid remains as it was originally intended–a legal guarantee of timely health care to its beneficiaries.  See Rand E. Rosenblatt et al., Law and the American Health Care System 420 (1997), citing H.R. 2921, 104th Cong., 1st Sess. § 7001 (1995). 

II.
The Supreme Court Has Allowed Individual Enforcement of the Social Security Act Pursuant to Section 1983 Where it Found Congressional Intent to Create a Federal Right.

Medicaid beneficiaries and participating providers depend on the states to adhere to the various Medicaid Act requirements, including requirements for reasonably prompt eligibility determinations and services, limitations on beneficiary cost sharing, timely and sufficient payments for services, comprehensive preventive care and treatment services for children and youth, rights and protections for residents of nursing homes, and statewide implementation of the program.  See 42 U.S.C. § 1396a.  Unfortunately, it has not been uncommon for states and their officials to run afoul of the clear congressional directives.  A Medicaid provision, 42 U.S.C. § 1396c, does allow the federal government to terminate or withhold funding to states that are not complying with the federal law.  However, that provision has rarely—if ever—been enforced by the federal government, and it is not at issue in this case.

Rather, program beneficiaries and participating providers have enforced the Medicaid Act in actions for prospective, injunctive relief pursuant to section 1983.  Judicial enforcement of the Act in section 1983 litigation has made real the federal rights that Congress has promised.  As Justice Harlan observed in a Social Security Act case filed by program beneficiaries pursuant to section 1983:

It is, of course, no part of the business of this Court to evaluate, apart from federal constitutional or statutory challenge, the merits or wisdom of any welfare programs, whether state or federal, in the large or in the particular.  It is, on the other hand, peculiarly part of the duty of this tribunal, no less in the welfare field than in other areas of the law, to resolve disputes as to whether federal funds allocated to the States are being expended in consonance with the conditions that Congress has attached to their use.

Rosado v. Wyman, 397 U.S. 397, 422-23 (1970).


On a number of occasions, the Supreme Court has recognized that provisions of the Social Security Act may be enforced through section 1983.  The Court has consistently instructed lower courts to answer the enforcement question by assessing the specific provision cited by the plaintiffs to determine whether it creates a “federal right.”  See Blessing v. Freestone, 520 U.S. 329, 342 (1997) (remanding case to lower court to apply the “traditional” enforcement test, which asks whether the specific provision cited by the plaintiff creates a right intended to benefit the plaintiff, is mandatory on the state, and written with sufficient clarity); Suter v. Artist M., 503 U.S. 347 (1992) (refusing to enforce the “reasonable efforts” provision of the Child Welfare and Adoption Assistance Act); Wilder v. Virginia Hosp. Ass’n, 496 U.S. 498 (1990) (allowing private enforcement of a Medicaid Act provision concerning payment for institutional services);
 Maine v. Thiboutot, 448 U.S. 1, 6-8 (1980) (holding “the phrase ‘and laws’ means what it says” and applies not only to constitutional rights but also to rights defined in federal statutes and allowing enforcement of Social Security Act provision); Edelman v. Jordan, 415 U.S. 651, 675 (1974) (“Suits in federal court under Section 1983 are proper to secure compliance with the provisions of the Social Security Act on the part of participating states.”); Rosado v. Wyman, 397 U.S. 397 (1970) (holding that suits in federal court under section 1983 are proper to secure compliance with provisions of the Social Security Act); King v. Smith, 392 U.S. 309 (1968) (allowing enforcement of a “reasonable promptness” provision of the Social Security Act).
  

The district court decision should be reversed because it ignored the instruction of the higher courts with respect to private enforcement in Social Security Act cases. 

III.
Congress Clearly Intends Private Enforcement of the Social Security Act Under Section 1983. 

When Congress enacted the Medicaid Act in 1965, it did not include an express private right of judicial enforcement.  Notably, Congress enacted legislation under long-standing Supreme Court precedent recognizing a remedial imperative—the “right of every individual to claim the protection of the laws whenever he receives an injury,” Marbury v. Madison, 5 U.S. 1 (1 Cranch) 137, 163 (1803), and the power of the courts to accord an appropriate remedy in the absence of any express statutory authorization of a federal cause of action, e.g., J.J. Case Co. v. Borak, 377 U.S. 426, 433 (1964).

In recent years, the Supreme Court has turned away from the remedial imperative in cases filed by private individuals, see, e.g., Alexander v. Sandoval, 532 U.S. 275 (2001), and in section 1983 actions implemented a “traditional” test to determine whether the provisions cited by the plaintiffs create federal rights.  Blessing, 520 U.S. at 342.  For over two decades, Congress has been aware of the basic ground rules:  when the provisions of spending clause enactments are couched in vague or “precatory” terms, see Pennhurst State School & Hosp. v. Halderman, 451 U.S. 1, 17 (1981), or provide alternative, comprehensive private enforcement mechanisms, see Smith v. Robinson, 468 U.S. 992 (1984), they will not give rise to a section 1983 remedy.  However, when the provisions at issue bind states and confer entitlements on individuals, see Wilder, 496 U.S. 498, those will be regarded as “rights secured by the … laws of the United States.” 


Congress has evinced its understanding of this design on a number of occasions.  For example, in response to some states freezing provider payments, Congress amended the Medicaid Act in 1975 to require states to waive any Eleventh Amendment immunity from suit for violations of the Act and required federal Medicaid funds to be withheld from states that failed to execute a waiver.  See H.R. Rep. No. 94-1122, at 4 (1976).  See also 122 Cong. Rec. 42259 (1975) (remarks of Sen. Taft).  This waiver requirement generated opposition from the states and was repealed during Congress’ next session.  See Pub. L. No. 94-552, 90 Stat. 2540.  However, even as it repealed the waiver provision, Congress explained that it did not intend for the repeal to “be construed as in any way contravening or constraining the rights of the providers of Medicaid services, the State Medicaid agencies, or the Department to seek prospective, injunctive relief in a federal or state judicial forum.”  S. Rep. No. 94-1240, pp. 3-4 (1976).  See also Wilder, 496 U.S. at 517-19. 


Congress has also made clear its intent on a number of occasions when attempts have been made to amend the Social Security Act to preclude section 1983 suits.  For example, in 1981, 1985, 1987, and 1996, Congress rejected bills that would have limited section 1983.
  In 1995, Congress implicitly recognized that section 1983 provided a right to sue to enforce the Medicaid Act by passing a provision that would have repealed that right. The President vetoed the legislation.
  Notably, in Maine v. Thiboutot, the Court had invited Congress to change the law if it thought the Court’s interpretation of Congressional intent was in error.  448 U.S. at 8.  The failure of legislators who do not want the Medicaid Act to be enforced through section 1983 to do so, despite many attempts, is a clear indication that the provisions of the Social Security Act are enforceable in a section 1983 action.


A.  The Wilder and Suter Decisions


In the early 1990s, two particularly important cases were decided:  Wilder v. Virginia Hospital Ass’n, 496 U.S. 498 (1990) and Suter v. Artist M., 503 U.S. 347 (1992).  

In Wilder, a hospital association filed suit under section 1983 alleging that state officials were violating the hospitals’ rights under a payment provision of the Medicaid Act.  After noting that Maine v. Thiboutot authorized a section 1983 action for violations of federal statutes, 496 U.S. at 508, the Court noted two exceptions to this general rule of enforcement—when the statute does not create enforceable rights, privileges or immunities within the meaning of section 1983 and when Congress has foreclosed enforcement through section 1983 in the underlying statute itself.  Id. at 508-09.  The Court then stated the test for determining whether a particular statutory provision creates a “federal right” enforceable under section 1983:

Such an inquiry turns on whether the provision in question was intend[ed] to benefit the putative plaintiffs .…  If so, the provision creates an enforceable right unless it reflects merely a congressional preference for a certain kind of conduct rather than a binding obligation on the governmental unit … or unless the interest the plaintiff asserts is too vague and amorphous such that it is beyond the competence of the judiciary to enforce.

Id. at 509 (citations and internal quotations omitted).  Under this test, Wilder held that the Medicaid provision at issue created a right enforceable by hospitals under section 1983.  Id. at 509-10.  With Wilder, therefore, it was clear that beneficiaries of rights under the Medicaid statute could bring a section 1983 enforcement action in federal court.

Two years later, in Suter, 503 U.S. 347 (1992), the Court held that section 1983 could not be used to enforce a provision of the Adoption Assistance and Child Welfare Act.  The Suter Court further stated that a Social Security Act provision does not create enforceable rights if it is placed in a statute that listed mandatory elements of state plans submitted to receive federal funds.  Id. at 358.  This part of the decision had potentially far-reaching ramifications because most Social Security Act titles, including Medicaid, are written in terms of what a state plan must include in order for a state to receive federal funds to operate the plan.  Indeed, soon after Suter was decided, some courts began to hold that entire titles of the Social Security Act could not be enforced.  See, e.g., Mason v. Bradley, 789 F. Supp. 273 (N.D. Ill. 1992) (finding no private right to enforce Title IV, Aid for Families with Dependent Children program).

B.  The Suter Fix

Congress reacted decisively to the holding in Suter by reestablishing the private right of action pursuant to section 1983 as it existed previously, in Wilder, Thiboutot, and Rosado.  It amended the Social Security Act to provide:

In an action brought to enforce a provision of the Social Security Act, such provision is not to be deemed unenforceable because of its inclusion in a section of the Act requiring a State plan or specifying the required contents of a State plan.  This section is not intended to limit or expand the grounds for determining the availability of private actions to enforce State plan requirements other than by overturning any such grounds applied in Suter v. Artist M., 112 S.Ct. 1360 (1992), but not applied in prior Supreme Court decisions respecting such enforceability; provided, however, that this section is not intended to alter the holding in Suter v. Artist M. that section 471(a)(15) of the Act is not enforceable in a private right of action.  

42 U.S.C. §§ 1320a-2, 1320a-10.  The Conferees explained that:

The intent of this provision is to assure that individuals who have been injured by the State’s failure to comply with the Federal mandates of the State plan titles of the Social Security Act are able to seek redress in federal courts to the extent they were able to prior to the decision in Suter v. Artist M. 

H.R. Conf. Rep. No. 761, 103d Cong., 2d Sess., at 926 (1994), reprinted in 1994 U.S.C.C.A.N. 2901, 3257.  According to the House Ways and Means Committee:

Prior to this decision, the Supreme Court has recognized, in a substantial number of decisions, that beneficiaries of Federal-State programs could seek to enjoin State violations of Federal statutes by suing under 42 U.S.C. § 1983.  See Rosado v. Wyman, 397 U.S. 397 (1970); Maine v. Thiboutot, 448 U.S. 1 (1980).  

Report of the Committee on Ways and Means, House of Representatives, No. 102-631, 102 Cong., 2d Sess., at 364 (1992).  The Committee also noted that:

Social Security beneficiaries, parents, and advocacy groups have brought hundreds of successful lawsuits alleging failure of the State and/or locality to comply with State plan requirements of the Social Security Act.…  Much of this litigation has resulted in comprehensive reforms of Federal-State programs operated under the Social Security Act, and increased compliance with the mandates of the Federal statutes….  Suter v. Artist M. could also result in the dismissal of many suits brought to enforce the State plan titles of the Social Security Act pending on or commenced after the date of the Court’s decision in the case.  Lower courts have already relied on the Suter v. Artist M. decision to dismiss lawsuits brought to enforce the program requirements….

Id. at 364-65.  Congress provided yet further evidence of its unambiguous intent when it stated:

[When] Congress places requirements in a statute, we intend for the States to follow them.  If they fail in this, the Federal courts can order them to comply with the congressional mandate.  For 25 years, this was the reading that the Supreme Court had given to our actions in Social Security Act State plan programs.  The Suter decision represented a departure from this line of reasoning.

139 Cong. Rec. S173, S3, 189 (1993).  As is evident from the face of the statute itself, the purpose of the law is to “restore[] the right of individuals to turn to Federal courts when States fail to implement Federal standards under the Social Security Act.”  138 Cong. Rec. S17689-701 (1992) (statement of Sen. Riegle).  

Thus, on the one occasion when the Supreme Court found the Social Security Act to be unenforceable in a section 1983 action, Congress took immediate steps to overturn the decision.  Gonzaga University instructs that the underlying purpose of the enforcement inquiry is a determination of the congressional intent to create an enforceable right.  Clearly, 42 U.S.C. sections 1320a-2 and 1320a-10 reflect Congress’ intent that numerous provisions of the Social Security Act, including the one at issue here, are enforceable through private lawsuits. 

Conclusion


Congress has expressed its intent that Medicaid beneficiaries have the right to enforce the Medicaid Act pursuant to section 1983, by using language that created an entitlement, by failing to change the Act when courts have found rights to be enforceable, and by amending the Act after the Supreme Court found another provision in the Social Security Act not enforceable.  Because of this evidence of legislative intent, courts have consistently found the Medicaid Act’s provisions to be enforceable by section 1983.  Therefore, amici urge reversal of the district court decision.

Date:  April 7, 2005
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____________________
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Appendix A

Description of the Amici

AARP is a nonpartisan, nonprofit membership organization for people age 50 and over, with more than 35 million members.  We provide information and resources and advocate on legislation, consumer and legal issues for our members and other citizens, including low income Medicaid beneficiaries such as those represented by plaintiff-appellees.  Some AARP members are themselves beneficiaries of Medicaid, and their interests are directly protected by the district court’s decision.  Over the years AARP has supported legislative amendments to Medicaid and other government programs, based upon the belief that its members and other citizens have both enforceable rights and access to courts to present their claims for redress of violations of those rights.  AARP has also participated in numerous court cases supporting Medicaid beneficiaries whose claims are based on legal principles upheld by the district court.


 Colorado Legal Services (CLS) is a private, non-profit corporation incorporated in the State of Colorado to provide free legal services to the indigent, elderly and disabled. CLS provides attorneys, paralegals, and legal advice to eligible clients in Colorado for a variety of civil legal problems. CLS is a statewide organization with fifteen offices throughout the state. It was created in 1999 when all of the previously existing federally-funded Colorado legal aid programs merged into one entity.

CLS can provide the perspective of an organization that has a long history with enforcement of federal rights to public benefits including rights to Medicaid eligibility and Medicaid procedural rights. CLS and its predecessor organizations, which include the Legal Aid Society of Metropolitan Denver, Inc. and Colorado Rural Legal Services Inc., have represented clients in reported Colorado Medicaid cases including Moczygemba v. Colo. Dept. of Health Care Policy and Financing, 51 P.3d 1083 (Colo. App. 2002);  T.L. v. Colo. Dept. of Health Care Policy and Financing 42 P.3d 63 (Colo. App. 2001) and Weaver v. Colo. Dept. of Social Services, 791 P.2d 1230 (Colo. App. 1990).

Arc of Denver, Inc., is a § 501(c)(3), private, not-for- profit membership organization dedicated to advocating for community inclusion for people with developmental disabilities.  The focus of the organization’s advocacy is on civil rights, education, supported employment, and home ownership.
 SEQ CHAPTER \h \r 1
The Arc of Colorado-Advocating for People with Developmental Disabilities (“The Arc of Colorado”) is a non-profit Colorado corporation that advocates for and supports people with developmental disabilities and their families, throughout the State of Colorado.  The Arc of Colorado is affiliated with The Arc of the United States and has ten affiliated local chapters throughout Colorado.  The Arc of Colorado provides individual, systemic, legislative, and judicial advocacy with respect to issues concerning people with developmental disabilities to promote their full participation in all community living.

CERTIFICATE OF SERVICE

I hereby certify that I mailed a copy of the above document on April 7, 2005 to:

Lisa Brenner Frieman, Assistant Attorney General and counsel for Defendant HCPF by mailing a copy to her at 1525 Sherman St., 5th Floor, Denver CO 80203,.

Eric Solem SOLEM, MACK & STEINHOFF, P.C., 3333 S. Bannock St., Suite 910
Englewood, Colorado 80110
� In Gonzaga University v. Doe, 536 U.S. 273, 280, 288 n.6 (2002), the Court indicated that the Medicaid provision at issue in Wilder involved a “monetary” entitlement to health care providers.  The Medicaid provisions at issue here, while different, create no less of a tangible property interest in recipients to due process during appeals pursuant to 42 U.S.C. § 1396a(a)(3) and reasonable determinations of eligibility pursuant to 42 U.S.C. § 1396n(c) and (d). 


� See Pennhurst State Sch. & Hosp. v. Halderman, 451 U.S. 1, 17-18 (1981) (J. Rehnquist) (citing King v. Smith with favor, stating “where Congress has intended the States to fund certain entitlements as a condition of receiving federal funds, it has proved capable of saying so explicitly.”). 


� The Defendants rely almost exclusively on Gonzaga Univ. v. Doe, 536 U.S. 273 (2002), a case concerning the Family Educational Rights and Privacy Act (FERPA), not the Social Security Act.  Unlike Medicaid, FERPA’s provisions speak only to the U.S. Secretary of Education, directing that funding is not to be available to agencies or institutions who did not substantially comply with statutory standards, and require the Secretary to provide a federal complaint process for investigating and adjudicating violations of the act.  Gonzaga, 536 U.S. 289, 290 (2002).


� S. 584, 97th Cong., 1st Sess. § 1 (1981); S. 436, 99th Cong., 1st Sess. § 1 (1985); S. 325, 100th Cong., 1st Sess. § 1 (1987); H.R. 4314, 104th Cong., 1st Sess. § 309(a) (1996).


� The House Budget Committee stated “the Bill would remove the existing right to sue a State official under 42 U.S.C. § 1983 to require prospective enforcement of the Medicaid statute.”  H.R. 2491, 104th Cong., §§ 2611, 2117.


� See generally Wilder, 496 U.S. at 521-22 (holding Medicaid termination of funding provision, § 1396c, does not establish Congressional intent to foreclose private enforcement through section 1983).  See also Gonzaga Univ., 536 U.S. at  280 (noting that Wilder held that the Medicaid Act contained “no sufficient administrative means of enforcing the requirement against states that failed to comply”).  Wilder must necessarily have found that the termination of funding and administrative hearing provisions were insufficient evidence of a lack of intent to benefit individual Medicaid beneficiaries, or the Court would never have reached the remedial scheme question, which is not asked unless the plaintiffs have already established they are the intended beneficiaries of the provision.  Any analysis of the Medicaid enforcement provisions which results in de facto foreclosure of private enforcement is, therefore, untenable.  Cf. Rabin v. Wilson-Coker, 362 F.3d 190, 201-02 (2d Cir. 2004) (holding section 1320a-2 precludes argument that Medicaid Act has aggregate, rather than individual, focus).
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