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UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF OHIO

Ramon Blanco, individudly and on X
behdf of dl those smilarly Stuated, : CASE NO. 1:04-cv-230

Hantiff,

VS, : ORDER
[Resolving Doc. No. 25]

KeyBank USA, N.A., J°P Morgan
Chase Bank, and Bank One National
Banking Association

Defendants.
JAMES S. GWIN, UNITED STATESDISTRICT JUDGE:

Defendants KeyBank USA, N.A., JP Morgan Chase Bank, and Bank One N.B.A. move to
dismissFantiff Ramon Blanco’' s Second Amended Complaint [Doc. 25]. Theplaintiff opposesthemotion
[Doc. 30]. For the reasons that follow, the Court denies the defendants motion to dismiss.

|. Background

For purposes of this motionto dismiss, the Court assumesastrue the factud dlegations pledinthe
Second Amended Complaint. In Florida, Plaintiff Ramon Blanco enrolled in a career training program
offered by the Academy of Weston, Inc. To hdp financethat education, the plaintiff entered into a Student

Enrollment Contract with the Academy that included certain financid terms and disclosures rdating to his

sudent loan. KeyBank arranged for and offered financing for the Plaintiff’s sudent loan, and Plaintiff
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executed a promissory note in favor of KeyBank. KeyBank dso provided Plantiff Blanco with a Truth
in Lending Act (TILA) Disclosure Statement describing the amount financed, the interest rate used, and
other required disclosures.

KeyBank recelved full vduefor the loans by sdlling them as part of apool of loans that ultimately
became KeyCorp Student Loan Trust 2002-A. JP Morgan and Bank One, as dligible trustees of the
KeyCorp Student Loan Trust 2002-A, currently hold the notes executed by the Rantiff. KeyBank
savicestheloans.

At some point after the plaintiff executed the promissory note, but before he completed his
education, the Academy closed its doors. Fantiff Blanco never received the educationfor whichthe loan
was intended to pay.

Il. Lega Standard

The defendants seek dismissal under Fed. R. Civ. P. 12(b)(6) and say the plaintiff failsto sate a
dam. A court can grant a Rule 12(b)(6) motion when*it isclear that the plantiff can prove no set of facts
insupport of [the] daimthat would entitle [the plaintiff] torelief.” Miller v. Currie, 50 F.3d 373, 377 (6th
Cir. 1995). Inrulinguponamoationto dismissunder Rule 12(b)(6), the Court acceptsdl of the dlegations
as true and construes the complaint “liberdly in favor of the party opposing the motion.” Id. Whilethe
Court accepts al well-pleaded dlegations as true, the Court does not accept the “bare assertion of lega
conclusons” Columbia Natural Res., Inc. v. Tatum, 58 F.3d 1101, 1109 (6th Cir. 1995). Nor does
the Court accept “unwarranted factua inferences” Morgan v. Church’s Fried Chicken, 829 F.2d 10,

12 (6th Cir. 1987).
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The Court will consder only the well-pleaded factud alegationsin the amended complaint itsalf.
Glicker v. Mich. Liquor Control Comn' n, 160 F.2d 96, 101 (6th Cir. 1947) (“Inconsderingthemotion
to dismisswe are controlled by the dlegations of the Complaint.”). The Court does not “ take into account
additiond facts asserted in a memorandum opposing the motionto dismiss, because such memoranda do
not condtitute a pleading under Rule 7(8).” 2 MoOORE’ sFEDERAL PRACTICE § 12.34[2] (3d ed. 2002).

l1I. Andlysis

The plantiff raises two dams in his complant. Firet, he dleges that KeyBank’s disclosure
satement did not comply with requirements under the federd Truth in Lending Act (TILA). Second, he
says that the defendants violated Ohio's Retall Ingtalment Sdles Act (RISA).

A. TILA Violation

The Court first addresses whether the plantiff adequatdly dlegesadamthat Defendant KeyBank
violated the federal Truth in Lending Act, 15 U.S.C. § 1601 et seq., and its implementing regulation,
RegulationZ, 12 C.F.R. § 226. Theplantiff generdly dlegesthat Defendant KeyBank falled to sufficiently
describe the gpplicable index used for avariable rate |oan.

The TILA isadisclosure statute enacted by Congress “to assure a meaningful disclosure of credit
terms 0 that the consumer will be able to compare more readily the various credit terms available to him
and avoid the uninformed use of credit, and to protect the consumer againg inaccurate and unfair billing
and credit card practices.” 15 U.S.C. § 1601(a) (1976), asamended. The“TILA isaremedid statute
and should be congtrued liberdly in favor of the consumer.” Jonesv. TransOhio Savings Assoc., 747

F.2d 1037 (6th Cir. 1984).
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Congress delegated to the Federal Reserve Board the authority to promulgate reguldions to
effectuate TILA's purposes. See § 1604(a); Ford Motor Credit Co. v. Milhallin, 444 U.S. 555, 567
(1980) (“Congress has specificaly desgnated the [Federa Reserve Board)] . . . as the primary source for
interpretation and gpplication of the truth-in-lending law.”). The Supreme Court has stated that the the
“traditiond acquiescence in adminingrative expertise is particularly gpt under TILA” and has extended
judicid deference to officid gaff interpretations, such as the Officia Staff Commentary. Ford Motor
Credit Co. v. Milhallin, 444 U.S. 555, 566 & n.9 (1980).

TheFederal Reserve Board' sregulations prescribe both the content and formof disclosure. Under
12 C.F.R. 8 226.18(f), a creditor subject to TILA who is extending credit where the annua percentage
rate varies must disclose;

(1) The circumstances under which the rate may incresse.

(i) Any limitations on the incresse.

(iii) The effect of anincrease.

(iv) An example of the payment terms that would result from an increase.

12 C.F.R. § 226.18(f). The Officid Staff Commentary to § 226.18(f)(i) further elaborates:

1. Circumsgtances. The circumstances under which the rate may increase include

identification of any index to which therateistied, aswel as any conditions or events

on which the increase is contingent.

—When no spedific index is used, any identifigble factors used to determine whether to
increase the rate must be disclosed.

—When theincrease in therateis purdly discretionary, the fact that any increaseiswithin
the creditor’s discretion must be disclosed.

— When the index is interndly defined (for example, by that creditor’s prime rate), the

creditor may comply with this requirement by either a brief description of that index or a
datement that any increase is in the discretion of the creditor. An externally defined

-4-
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index, however, must be identified.
12 C.F.R. 8§ 266, Supp. |., Off. Staff Interpretation, Subpart C, 1 226.18(f)(1)(i)1 (emphasis added).?

12 C.F.R. 8 226.17 dictates the method and form of disclosure. Subsection (@) requires the
creditor to make the disclosures “ clearly and conspicuoudy in writing,” and states “ The disclosures shdl
be grouped together, shall be segregated from everything else, and shdl not contain any information not
directly related to the disclosures required under § 226.18.” 12 C.F.R. § 226.17.

Asto the segregation requirement, the Officid Staff Commentary elaborates:

The disclosures may be grouped together and segregated from other information in a

variety of ways. For example, the disclosures may appear on a separate sheet of paper

or may be set off from other information on the contract or other documents:

— By outlining them in a box.

— By bold print dividing lines

— By adifferent color background.

— By adifferent type yle.
12 C.F.R. 8 226, Supp. |, Off. Staff Interpretation, Subpart C, 1 226.17(a)(1)1-2. Thereisno specific

location requirement.

Although the statute does not expresdy require any one specific format, compliance with the

YEootnote 43 to 12 C.FR. § 226.18(f)(1) provides an alternative to the (f)(1) disclosure: “Information provided
in accordance with 88 226.18(f)(2) and 226.19(b) may be substituted for the disclosures required by paragraph (f)(1) of
this section.” Section (f)(2) states:

If the annua percentage rate may increase after consummation in a transaction secured by the

consumer’s principal dwelling with aterm greater than one year, the following disclosures:

(i) Thefact that the transaction contains a variable-rate feature.
(ii) A statement that variable-rate disclosures have been provided earlier.

19(b) requires alengthy list of additional disclosures.
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segregation regulations usudly takes the form of the boldly outlined box, commonly referred to as the
“Federd Box.”

In this case, KeyBank employed the “federd box” for disclosng its vaidble interest rate.
Regarding the variable rate, its disclosure sated:

VARIABLE RATE: Your interest rate is based on a“Current Index,” plus a “Margin.”

Theinterest rate on your loan may increase or decrease and will be adjusted quarterly on

the 1% day of each January, April, July and October (the “Change Dae") if the Current

Index changes. The “Current Index” is London Interbank offered Rates (“LIBOR”)

published in the “Money Rates’ section of the Wall Street Journal onthe 20" day of the

monthpreceding the “ Change Date” (e.g., December, March, June, and September). The

Margin added to the Current Index for your loan is5.25%. . . .

See SACC, Ex. 1A.

The plaintiff argues that this disclosure isinsufficient because there are various LIBOR rates and
the disclosure canrefer to any one of four different indices— the 1-month, 3-month, 6-month, or 12-month
indices. Theplantiff dlegesthat KeyBank failed to sateany more specificinformation about which LIBOR
index applied inthe federal box. The plantiff says the only referenceto whichthe specific LIBORratewas
used wasinbailerplate language inthe Promissory Note, adifferent document dtogether. That boilerplate
language identifiesthe specific LIBOR index as being the 3-month index. See SACC, Ex. 1A. (“Youwill
use the three-month-LIBOR published on the 20" day preceding month without regard to the two-day
delayed effective date.” ).

For their reponse, Defendant KeyBank points to the Officid Staff Commentary, which sates:

In describing the variable rate feature, the creditor need not use any prescribed

terminology. For example, limitations and hypothetical examples may be described in

terms of interest ratesrather thanannua percentage rates. The model formsin Appendix
H provide examples of ways in which the variable rate disclosures may be made.
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Officid Staff Commentary, 12 C.F.R. 8 226, Supp. |. 88 226.18(e)-(f). Use of themodd formsprovides
asafe harbor compliance with the statute. Gibson v. Bob Watson Chevrolet-Geo, Inc., 112 F.3d 283,
286 (7thCir. 1997); see also 15 U.S.C. § 1604(b). The defendants argue that the KeyBank disclosure
gatement provides more information than required in the modd forms, and thus they are not liable.

The defendantsfal to acknowledge, however, that the KeyBank disclosure does not adhereto the
mode it gppears to have chosen to follow. The disclosure that KeyBank uses digns most closdly with
Modd Form H-4(C). That modd specificaly requires the identification of an index. Given that the four
LIBOR indices each pronounce a different interest rate, identifying “LIBOR” without referring to which
specific LIBOR index isinsufficient.

The Court thus denies Defendant KeyBank’ smotionto dismissonPlantiff’ STILA dam. B. RISA
Violation

The Court next addresses whether the plaintiff adequately dleges that the defendants are lidble
under Ohio’'s Retail Installment Sales Act (RISA), Ohio Rev. Code § 1317.032(C).

Section 1371.032 of RISA, aconsumer protection statute, dlows a consumer to make certain
defenses as dfirmative dams againg the sdller of goodsor services obtained pursuant to a purchase money
loaningdlment note, aswell as againg the holder of a purchase money loan ingalment note. The defenses
indude

(1) That the subject of the consumer transaction was not furnished or delivered by the
sdler in accordance with the agreed upon terms of the transaction;

(4) That the subject of the consumer transactiondid not conformto any expressor implied
warranty made by the sdller.
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Ohio Rev. Code 8 1317.032(A). Section 1317.032(C) dlowsthe consumer to “ assert the cause of action
to recover fromthe holder . . . of the purchase money loaningdlment note. . . the amount of any payments
made to the holder, . . . If [certain conditions apply].” Ohio Rev. Code § 1317.032(C).

Here, the plaintiff dlegesthat KeyBank, as holder of the purchase money loan inddlment note, is
lighle for Academy’ sfailure to “furnish[] or ddiver[]” histraining. The plantiff thus seeksto recover from
KeyBank the payments he made onhisloan. Responding, Defendant KeyBank argues (1) that RISA does
not apply to finandd inditutions such as KeyBank, and (2) even if it did, the National Bank Act preempts
RISA.

1. Application of RISA to Financial Institutions

Independent loans from abank or loan company are generdly considered outside the purview of
RISA. See, eg., Hanlin v. Ohio Builders and Remodelers, 196 F. Supp.2d 572, 582 (N.D. Ohio
2001); Bank One, Dayton, N.A. v. Doughman, 59 Ohio App.3d 60 (Hamilton County 1988).

The language of sections 1317.031 and 1317.032, however, suggests that RISA may cover
financid inditutions in certaincircumstances. AsJudge PetriciaGaughn has noted in an unpublished opinion
addressing the identicd issue:

Providons 1317.031 and 1317.032 specificaly permit a buyer who executesapurchase

moneyloaninddlment note or aretail inddlment contract to assert certaindefensesagaingt

“any holder, assignee, or transferee of the note or contract” [emphasis added]. Thusit

appearsthat afinandd inditutionthat later obtains aretail ingalment contract or purchase

money loan inddlment note may be subject to Sections 1317.031 and 1317.032. To

exclude financd inditutions from liability would essentidly render these provisions

meaningless because it is unlikdy that one retall sdler will assgn or transfer the note or

contract to anon-financid indtitution.

Abel v. KeyBank, N.A., 1:03-cv-524 (N.D. Ohio, Sept. 24, 2003) (unpublished opinion); seealso Ohio

-8-
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Consumer Law, § 11.10 (Harold Williams ed., 2005).

Inaddition, dthough atransaction between Defendant KeyBank and the plaintiffisnot a“ consumer
transaction” within the meaning of the Satute, the specific language of § 1317.032(C) requires only that a
“consumer transaction” have occurred between buyer and seller:

A buyer, who has a defense againgt a sdller arising out of a consumer transactionthat he

is entitled to assert as a defense againgt a holder, assignee, or transferee of a purchase

money loan inddlment note . . . and asa cause of action againg the seller, may assert the

cause of action to recover from the holder . . . the amount of any payments made to the

holder . . .

Ohio Rev. Code § 1317.032(C). That the defense need only “arig €] out of the consumer transaction”
further broadens the scope of the provision.

Fndly, the Court finds that the KeyBank loans may have condtituted “purchase money loan
ingalment notes” under RISA. Initsdefinition of “ purchase money loan ingtdlment note,” RISA includes
a cash advance that is received by a consumer from a creditor in return for a finance
charge. .., whichis applied in whole or substantia part to a consumer transaction with
asdler, who . . . cooperates with the creditor to channel consumersto the creditor on a

continuing bags.
Ohio Rev. Code 8§ 1317.01(Q). Because Fantiffs dlege that Academy cooperated with KeyBank to
channd customersto Key on aregular basis, the Court finds that the loans between Plaintiff Blanco and
Key may congtitute purchase money installment notes for purposes of RISA.

2. Preemption

The question remains whether the Nationa Bank Act preempts RISA.

The parties do not dispute that, of the three types of preemption — so-called field preemption,

conflict preemption, and express preemption— conflict preemption is the gpplicable doctrine inthe present

-9-




Case 1:04-cv-00230-JG  Document 68  Filed 09/30/2005 Page 10 of 16

Case No. 1:04-cv-230
Gwin, J.

case. Conflict preemption occurs where the state law is in “irreconcilable conflict” with federd law.
Barnett Bank, N.A., v. Nelson, 517 U.S. 25, 31 (1996).

A conflict will be found “where compliance with both federal and state regulations is a

physca imposshility ...,” Fla. Lime& Avocado Growers, Inc. v. Paul, 373 U.S. 132

(1963), or wherethe state“ stands as an obstacle to the accomplishment and execution of

the full purpose and objectivesof Congress.” Hinesv. Davidowitz 312 U.S. 52 (1941).

Rayv. Atlantic Richfield Co., 435 U.S. 151 (1978). Likecongressiona acts, federa regulationsenacted
by federd agencies may preempt statelaw. Fidelity Federal Savingsand Loan Ass' n v. de la Cuesta,
458 U.S. 141, 153 (1982).

As mentioned above, RISA permits a consumer to assert as dfirmaive daims againg aholder in
due course certain defenses it dso had againg the sdller, for example, the sdller’ s fallure to “furnish] or
deliver[]” the subject of their transaction according to the terms of the transaction, or the failure of the
subject of the consumer transaction to conform to the warranty made by the seller. Ohio Rev. Code 8
1317.032(A), (C).

The Defendants argue that the National Bank Act, 12 U.S.C. 8§ 24, preempts plantiffS RISA
clam. Tha satute gives anationd bank the power:

Seventh. To exercise. . . dl suchincidental powers as shal be necessary to carry on the

business of banking; by discounting and negotiaing promissory notes, drafts, bills of

exchange, and other evidence of debt; by receiving deposits; by buying and sdling
exchange, coin, and bullion; by loaning money on persond security; and by obtaining,

issuing, and drculating notes according to the provisons of title 62 of the Revised Statutes.

12 U.S.C. § 24 (Seventh). Specificaly, Defendants clam that RISA impermissibly interferes with the

ability of nationa banks to negotiate promissory notes, lend money, and collect on outstanding loans.

Nationa banks are subject to the operation of state law, except wherethe state laws* conflict with

-10-
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federd law, frugtrate the purposes of the Nationa Bank Act, or impair the efficiency of nationa banksto
discharge thar duties.” Bank of Am. v. Cityand County of San Francisco, 309 F.3d 551, 561 (9th Cir.
2002) (quating First Nat'l Bank v. California, 262 U.S. 366, 369 (1923)). The question is one of
congressiond intent.

Recently promulgated federd regulations state;

(1) Except where made applicable by Federal law, state laws that obstruct, impair, or
condition anationd bank’s ability to fully exerciseits Federaly authorized non-real estate
lending powers are not applicable to nationa banks.

(2) A nationd bank may make non-real estate loans without regard to statelaw limitations
concerning [inter dia):

(iv) the terms of credit, including the schedule for repayment of principa
and interest, amortization of loans, balance, payments due, minmum
payments, or term of maturity of the loan, induding the circumstances
under which aloan may be cdled due and payable upon the passage of
time or a gpecified event externd to the loan.

(e) Sate lawsthat are not preempted. State laws on the following subjects are not
incongstent withthe non-real estate lending powers of nationa banks and apply to nationa
banksto the extent that they only incidentdly affect the exercise of nationd banks' non-real
edtate lending powers:

(1) Contracts,

(2 Torts,

(3) Crimind law;

(4) Right to collect debits;

(5) Acquigition and transfer of property;

(6) Taxation;

(7) Zoning; and

(8) Any other law the effect of whichthe OCC determinesto beincidentd to the non-real
estate lending operations of nationa banks or otherwise cons stent withthe powers set out
in paragraph (a) of this section.

-11-
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Section 7.4008.

InAbel v. KeyBank, 313 F. Supp. 2d 720, Judge Gaughn held that these regulations support the
conclusion that the Nationa Bank Act preempts RISA. She reasoned:

Inessence, the RISA provisions read into each promissory note (arisng froma consumer

transaction) a requirement that any holder, including a nationa bank, assume the ligbility

of the sdler under certain circumstances. The Court finds thet this type of state imposed

lidhility sgnificantly interferes with anationa bank's ability to negotiate promissory notes

and lend money. Asdefendantspoint out, the RISA provision essentidly requires nationd

banks to become insurers for sellers vis a vis consumers. This will undoubtedly have a

sgnificant impact on the vaue of promissory notesissued in Ohio because such notes will

likely be worth less than similar notes issued in states that do not impose RISA type

ligbility. Moreover, RISA will 9gnificantly impair the ability of the nationa bank to collect

money on promissory notes that qualify for RISA protection.

Id. at 727. Asadecison of a Sster court, the Abel decision is not binding upon this Court. For the
reasons discussed below, this Court respectfully disagrees with the Abel court’s holding.

Firg, Abel citescasesinvalving state lawsthat were ether sgnificantly more burdensome or more
directly contralling than in the present case. For ingance, inFranklin Nat’ | Bank of Franklin Squarev.
People, the state statute inquestiondirectly prohibited banksfromengaging in aformof advertisng. See
347 U.S. 373,74 S. Ct. 550, 98 L. Ed. 767 (1954) (finding that National Bank Act preempted state law
that prohibited banksin New Y ork, except sate charter savings banks, from using the word “savings’ in
marketing). In Assoc. of Nat'l Banksin Ins., Inc. v. Duryee, 270 F.3d 397 (6th Cir. 2001), the Sixth
Circuit found a dtate law that effectively “prohibit[ed] national banks from marketing insurance to a
sgnificant segment of their own customers’ significantly interfered with the banks' functioning and was
invdid. 1d. at 410.

In the indant case, the state law does not directly control the federa bank activity. No party

-12-
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suggeststhat RI SA prohibitsbanks fromnegotiating promissory notes. Rather, itwould havetheincidenta
effect of encouraging al lenders— national or otherwise— to engage in acloser risk andyds inpurchasing
consumer promissory notes. While the statute could impose additiond ligbility on nationa banks, dtering
the terms of lighility does not congtitute*” obstruct[ing], impair[ing], or condition[ing] a nationd bank’ s ability
to fully exerciseits powers’ to negotiate promissory notes. If, as Defendant seems to urge, the National
Bank Act preemption were interpreted to indude any action that merdy burdens the bank’ s business
operations, it would also make invaid other state and local regulations (such as state laws prohibiting
discrimination in lending) that encumber banks ability to negotiate commercid transactions.  Likely,
Congressdid not intend to preempt theselaws. Moreover, RISA affectsother inditutions, not just nationd
banks. Rather nationa banks are merdy caught up inthe RISA’ sregulatory net withnumerous other types
of banks and commercia entities.

Severa well-established court decisons hold that the federal bank law doesnot preempt other state
laws that incdentaly affect nationd banks business transactions. See, eg., First Nat’'| Bank v.
Dickinson, 396 U.S. 122 (1969) (finding that a Florida branch bank law gpplies to nationa banks); Roth
v. Delano, 338 U.S. 226 (1949) (no interference with a nationd bank’s federal functions result from a
requirement that the bank makeareport of unclaimed property to the State to permit the state to assert a
right to such property under eschesat laws); First Nat’'| Bank v. Drexler, 184 So. 607 (La. App. 1938)
(statute that authorized corporate officers to ingtitute legal proceedings and to execute bondsin connection
therewith is vdid and applicable to nationa banks); Peoples Sav. Bank v. Soddard, 359 Mich. 297

(1960) (no preemption of state antimonopoly actionagaing nationd bank). Asthese casesreveal, where,

-13-
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as here, adtate law has only an incidenta effect on the operation of a nationd bank, the Nationad Banking
Act does not preempt the applicable state law. Second, in areas traditiondly governed by state
law, courts mugt assume that “the higtoric police powers of the States were not to be superceded by
[federd law] unless that was the clear and manifest purpose of Congress” Gen. Motors Corp. V.
Abrams, 897, F.2d 34, 41 (2d Cir. 1990) (quoting Pacific Gas & Elec. Co. v. Energy Resources
Conservation & Dev. Comm’'n, 461 U.S. 190, 206 (1983)). Further, “ becauseconsumer protectionlaw
isafidd traditiondly regulated by the states, compelling evidence of an intention to preempt isrequired .

..” Indeed, the OCC regulations provide that state laws in the areas of “rights to collect debts’ and
“acquistion and trandfer of property,” are vaid and not subject to preemptionto the extent that they “only
incidentdly affect the exercise of nationa bank powers.” 69 Fed. Reg. 1904, 1917.

Fndly, the plaintiff posits an agument not raised in Abel. He argues that the Federa Trade
Commission “holder rule’ should be used to interpret the preemptive scope of the National Bank Act
narrowly. The FTC Holder Rule requires sdllersto inform buyers of the buyer’ sright to assert dlamsand
defenses againg the holder that the buyer hasagaing the sdller. It was designed to ensure that “ creditors
will be responsible for saler misconduct” because® customers[should not have] to assume dl risk of sdller
misconduct, particularly where creditors who profit from consumer sales have access to superior
information combined with means and capacity to deal withsdler misconduct . . . .” 40 Fed. Reg. 53524.
The Plaintiff clamsthat RISA cannot conflict with federd law because the FTC intended the FTC holder
rule to do precisely what RISA aso does, that is, to make a holder ligble for asdler’ s misconduct.

The defendant responds that the FTC rejected a regulaion that would have required lenders to
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indudethe rule intheir loandocuments. Inreply, the plaintiff admitsthat the rule does not require creditors
to include the clause in their contracts.

The plaintiff cites Staff Guidelines on Trade Regulation Rule Concerning Preservation of
Consumers' Claimsand Defenses, 41 Fed. Reg. 20022 (May 14, 1976), whichlimited certain consumer
recoveries but sad that the rule does not “diminateany other rights the consumer may have as a matter of
locd, state, or federd statute” and “[i]f a larger dfirmative recovery is avalable againg a creditor as a
meatter of state law, the consumer would retain thet right.” 1d. at 7.

The plantiff’ sargument is persuasive. The agency’ s reference to the availability of state remedies
isdifficult to reconcile with an approach that precludes such remedies. Although nationd banks are not
directly subject to the FTC' s authority, the federal agency’s discussion of state remedies for violation of
the FTC holder rule suggests that holder rule was not intended to preempt state regulation.

In congdering the various arguments then, the Court is persuaded that the National Banking Act
doesnot preempt RISA inthisingance. Asaresult, RISA permits Plaintiff Blanco to assert his breach of
contract and warranty claims againg the present holder of his promissory notes, the Defendant.

IV. Conclusion

For the foregoing reasons, Defendant’ smotionto dismiss the Flantiff’s daims pursuant to Fed. R.
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Civ. P. 12(b)(6) is DENIED.

IT 1SSO ORDERED.

Dated: September 30, 2005
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g James S. Gwin

JAMES S. GWIN
UNITED STATES DISTRICT JUDGE




