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POST HEARING STATEMENT OF THE CASE  
 
 Plaintiffs assert that the Town violated their right to due process under the United States 

Constitution and their right to be free from the discriminatory enforcement of housing laws under 

the Fair Housing Act when it evicted them from their homes.  Casting aside the traditional code 

enforcement mechanisms such as prosecuting nuisance law or zoning violation proceedings, the 

Town evicted them pursuant to a secret new program that provides no prior notice to those 

evicted, yet has no standards whatsoever as to under what circumstances such "no notice" 

evictions are to be initiated, a new program that resulted in the evictions of only Latino tenants.1  

The Town’s delay of up to eleven months after its discovery of the underlying violations before 

taking any remedial action defeats the Town’s claim that the alleged violations presented such an 

imminent danger that plaintiffs had to be evicted before notice could be given.2 

 In its Reply papers, the Town asserts that 1) these tenants did not suffer any loss of a 

property interest by these evictions because they had no property interest at stake, 2) that the 

alleged illegality of their tenancies vitiated any due process rights plaintiffs might have had in 

their tenancies, and 3) that these "no notice, no standards" evictions were justified by the 
                                                
 1  At trial, the Town conceded that all eleven of the challenged evictions were conducted 
pursuant to a new program, "Heightened Enforcement of Quality of Life Issues Regarding 
Zoning Code" (Quality of Life Enforcement Program), a program that neither plaintiffs nor even 
the Town’s senior investigator knew about.  Hearing Transcript (Trns.), 9/22/05, p. 418, l. 13.  In 
response to Plaintiffs subpoena for all documents regarding the standards or procedures used in 
this Program, the Town conceded there were no such written standards or procedures. Trns., 
9/22, p. 412, l. 1.   
 2  The Town’s apparent failure to notify the owners, much less prosecute any violations, 
at  ten of the residencies (except at 33 Woodmont Avenue) in this Program during the lengthy 
delays before it undertook the challenged evictions further undermines the Town’s claim of 
urgency. Town Investigator Degen admitted that no such prosecutions were undertaken at the 
three residences he was familiar with. Trns. 9/22/05, p. 422, ll. 4-17.  None of the Town 
attorney’s and the Town investigators’ affirmations submitted to State Court, contained in Pl. 
Ex’s 1-5 and 6-11, which purport to set forth the history of the Town’s actions regarding any of 
the properties, disclose any enforcement action taken prior to the Town’s seeking  Temporary 
Restraining Orders.   
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emergent situations.  In response to plaintiffs’ fair housing claims, the Town asserts its 

challenged actions were justifiable as the least burdensome manner the Town could have 

undertaken to achieve its legitimate goals.   

 At the close of live testimony, the Court asked that the parties to address three issues in 

post hearing memoranda: 

  1)  Illegality of Tenancies; 

 2) Whether the court should abstain from deciding the important federal constitutional 

and statutory issues raised by this case? ; and 

 3) whether the claims against Suffolk County were not actionable under the Fair Housing 

Act. 

 QUESTION 1 

 Impact of Alleged Illegality of the Tenancies on the Claims in this Case 

A. Town’s Argument 

 The Town describes its actions in state Supreme Court as ones to enforce its rental 

regulations as authorized by Town Laws §§ 130(15) and 268.  Town Brief at 4. The Town goes 

on to allege that it had provided the owners with "sufficient notice and an opportunity to remedy 

the code violations."  Town Brief at p. 5.  In fact, that was not the case.3   The Town concludes 

that since the plaintiffs’ tenancies, as rentals, had been created in violation of the zoning law 

prohibition of such rentals, "the use is null and void." (emphasis added).  Town Brief at 6.  

                                                

 3   Town Inspector Degen testified that there had been no prosecution of code violations 
at the three properties that he inspected (868 Horseback Lane, 9 Granny Road, and 196 
Berkshire) prior to the Supreme Court actions. Trns. 9/22/05, p. 422, ll. 4-17. In fact, no 
prosecutions appear to have been undertaken prior to the evictions at any of the other seven 
residences for which plaintiffs were provided court documents. None of the supporting 
affirmations, Pl. Ex’s 1-5 and 6-11, which purport to set forth the history of the Town’s actions 
regarding these properties, disclose any enforcement action taken prior to the Town’s seeking the 
Temporary Restraining Orders.  

Case 2:05-cv-04323-JS-ARL     Document 18     Filed 09/27/2005     Page 4 of 49




3 

B. Town’s Determination That a Property’s Use Violates Zoning Law 
 Does Not Nullify Plaintiffs’ Property Interests and Due Process Rights 
 
 The Town claims that plaintiffs’ rental agreements with the owners are void as they stand 

in violation of governing zoning law, and thus any property interests plaintiffs might have had in 

their tenancies is nullified.  Town Brief at pp. 6-7.  This assertion is fundamentally flawed for 

several reasons.4   

1. Plaintiffs’ Possessory Property Interests Stand Separate And Apart 
 From Any Property Interests They Might Have Under NYS Zoning Laws 
 

 First and foremost, plaintiffs’ rights to due process is in no way derivative of the owners’ 

rights to notice and process at a zoning hearing as the Town implies.  Plaintiffs’ due process 

rights derive from their protected interest in the uninterrupted occupancy of the property as 

tenants or occupants since they did in fact lawfully enter onto the premises.  An individual’ s 

property interest in "maintain[ing] control over his home ... free from governmental interference" 

is an interest of "historic and continuing importance."  James Daniel Good Real Property, 510 

U.S. 43, 53-54,114 Sup. Ct. 492, 501 (1993) (seizure of home after ex parte hearing without 

prior notice or opportunity to challenge violated due process); see Flatford v. City of Monroe, 17 

F. 3rd 162, 167 (6th Cir. 1994) (tenant entitled to pre-deprivation hearing except in extraordinary 

situations); Greyden v. Rhodes, 345 F. 3d 1225, 1233-37 (11th Cir. 2003).  That plaintiffs’ rental 

use of the property may expire or otherwise be brought to an end does not sever their due process 

rights, as lawful occupants, to a notice and an opportunity to be heard prior to their eviction.  See 

discussion of tenancy rights below.   
                                                
 4  The Town’s argues that it can act on its presumption that the tenancies are "illegal" and 
thus extinguish plaintiffs’ property rights, even before the owner, or the tenant, has an 
opportunity to challenge that presumption.  As the Ruiz opinion pointed out, the presumption of 
a violation can not serve as the lawful basis for a nullification of an otherwise pre-existent 
property interest and right to due process.  Ruiz, supra at p. 207, ftn. 9.   
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 Secondly, the Town’s reliance on Ruiz v. New Garden Township, 376 F.3d 203 (3rd Cir. 

2004), is misplaced.  The process upheld in Ruiz is nothing more than what plaintiffs seek.  The 

owner, after losing his administrative challenge to the citation he received for allowing mobile 

homes on his property, filed a state action to evict those living in the mobile homes and obtained 

a warrant of eviction.  The residents of the mobile homes then filed the federal court action 

challenging the locality’s failure to give them notice of the zoning violation and hearing. It was 

that challenge that the Third Circuit reviewed and dismissed.   

 The rationale underlying the holding in Ruiz supports plaintiffs’ position.  The key fact 

was that the mobile home residents were given 120 days advance notice of the demand that they 

vacate the premises.  The court reasoned that since at most those residents had month to month 

tenancies, they only had tenancy rights extending 30 days into the future.  Since they were given 

notice to vacate long after their tenancy or property rights had expired, they were not entitled to 

notice of the zoning hearing.   

 Notwithstanding those limited rights, the court recognized the possessory property 

interest of tenants:  "leaseholders have the same right to possession of real estate as an owner 

during the term of the lease."  Id. at 207.   Thus, the court concluded that the process afforded by 

the town’s zoning board, which ordered the owner to provide his tenants with four months notice 

of the ordered termination of the lease, was sufficient to afford due process.  Id.   

 Thus, the Town’s assertion that plaintiffs are without a protectable interest is 

unsupported.   Plaintiffs in the instant case,  who were given no advance notice of their eviction, 

were evicted in the middle of their month to month tenancies.  Thus, under the rationale and 

holding of Ruiz, plaintiffs possessory interests were existent and subject to the protections of due 

process at the time of their eviction.    
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2. Plaintiffs Protected Property Interests Arise Out Of New York State Law 
 Which in Turn Reflects and Protects Those Interests  
 
 As noted above, property interests arise out of state law.  See, Mullane v. Central 

Hanover Trust Co., 339 U.S. 306 at 312 (1950). New York State law, reflecting the dictates of 

due process,  provides a number of procedural and substantive protections to tenants and 

occupants that, in turn, create and reflect property interests entitled to the protection of due 

process.  Those protections arise in a number of statutory schemes, the three most significant and 

relevant being:  landlord-tenant law, nuisance law, and zoning law.   None of these rights are 

extinguished by a  Town determination that a tenancy  violates local or state law.  In addition to 

the statutory schemes outlined below, there are numerous others statutory enforcement schemes 

with similar provisions, such as Town Law §30(16) entitled "Unsafe Buildings and Collapsed 

Structures" which require similar notice and process.  The Appellate Division, Second 

Department, has twice held that deprivations pursuant to inter alia  Town Law §30(16) without 

prior notice and an opportunity to be heard when there was time to do so violates due process: 

one case involved the defendant Town herein, Calamusa v. Town of Brookhaven, 272 A.D. 2d 

426, 708 N.Y.S. 2d 317 (2nd Dept. 2000); and the other involved not the owner but a mortgagee 

(an aggrieved party whom the locality had notice of), Home Doc Corp. v. City of New York, 297 

A.D. 2nd 277, 746 N.Y.S. 2nd 42 (2nd Dept. 2002).  

a. Plaintiffs’ Property Interests Arising out of NYS Landlord Tenant Law 

 Defendants argue that Plaintiffs have no due process rights because their rental use of the 

property as a residence violated governing zoning law, a violation that vitiates all of their 

pre-existing property interests. NYS Landlord Tenant law makes clear that tenants in that very 

situation are entitled to the full protection of due process and the right to notice and an 
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opportunity to be heard prior to their eviction.  State law is clear that regardless of the status of a 

tenant, a tenancy, or even of an occupant, due process rights attach to that person and their home.  

 New York State law as reflected in its Real Property Law (RPL) and the Real Property 

Actions and Proceedings Law (RPAPL) recognizes different types of tenancy situations and 

provides for notice in all of them.  

 The rights of hold-over tenants, those who at one point had a valid lease but no longer do, 

are governed by RPL § 232-a.  That provision requires the landlord to give the hold-over tenant 

at least thirty days notice for a monthly or month-to-month tenant.  If the tenant refuses to leave 

at this point, the landlord does not have the right to lock the tenant out or otherwise restrain him 

from continued occupancy.  Instead, the land lord must commence summary proceedings in a 

court.  See, MCKINNEY’S REAL PROPERTY LAW, §232-a; made explicitly applicable to areas 

outside of New York City under §232-b. 

 Tenancies at will or sufferance, however created,  also are recognized as giving rise to a 

notice requirement.  Under RPL §228, written notice of not less than thirty days is  required 

before a tenant can be dislodged.  A tenant at will, unlike a hold-over tenant never had a lease to 

begin with.   In instances where no landlord-tenant relationship exists, New York law still 

provides for ten days minimum notice. See, MCKINNEY’S REAL PROPERTY ACTIONS AND 

PROCEEDINGS Law §713. Even in the extreme circumstance where an occupant or tenant of an 

apartment is violating certain penal laws, they are given notice and a hearing before they are 

removed. See MCKINNEY’S REAL PROPERTY ACTIONS AND PROCEEDINGS LAW §715.  

 Numerous cases demonstrate the survival of a tenant’s property interests despite an 

unlawful use.  In Cupidon v. Donovan, 8 Misc. 3d 1024(A); 2005 WL 1880605 (NY Sup. Ct. 

2005) (attached) the court dealt directly with an issue similar to the present one.  There, a tenant 
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of an illegal basement apartment was evicted by New York City because the apartment was 

considered dangerous because of a lack of appropriate egress.  The City refused to provide the 

tenant with relocation assistance pursuant to City regulation because, it reasoned, the apartment 

was illegal, therefore there was no "legal" tenancy.  The court ordered the City to provide 

relocation assistance relying on state law that a legal tenancy is created as soon as a landlord 

accepts rent from a tenant.  

 Likewise, in Weiden v. 926 Park Ave. Corp., 154 A.D.2d 308 (1st Dep’t 1989) where a 

landlord argued that a tenant had no right to notice because he was not legally present in a 

rent-stabilized apartment, the fact that the owner accepted rent from the tenant created a month to 

month tenancy with its concomitant right to 30 days notice.  See, also,  Sutton Associates v. 

Bush , 125 Misc.2d. 438 (NY Sup. Ct. 1984), aff’d, 108 A.D.2d 1106, 487 N.Y.S.2d 452 (1st  

Dept.1985), where landlord argued that a tenant’s right to notice before being evicted was 

"nullified" because the tenant had no right to be in the apartment in the first place (under the 

New York City Rent Stabilization Law, the apartment at issue must be the tenants’ primary 

residence; here it was not). The court, relying on state law disagreed stating that the tenant was 

still entitled to thirty days’ notice and an opportunity to cure. 

b. Plaintiffs’ Property Interests Arising Out Of Statutory and Codified Laws 

 State and Town law provide several codified enforcement schemes intended to protect the 

health and safety of tenants and the public at large.  The New York State Nuisance Law, which 

addresses many of the concerns raised by the Town, see, Def. Ex. D, sets forth a comprehensive 

enforcement scheme for any nuisance, which is defined as "whatever is dangerous to life or 

detrimental to health," including any dwelling that is inter alia overcrowded or inadequately 
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cleaned or does not have adequate structural support, egress, safeguards against fire, sewage, etc. 

N Y Mult Resid § 305(1).5   

 If an owner refuses to comply with an order issued by the Town pursuant to the Nuisance 

Law and prohibits the Town from remedying it, the Town can inter alia vacate the premises but 

must commence a special proceeding for such relief.  During the pendency of that proceeding, a 

Town may obtain a temporary order for the immediate vacatur of the dwelling upon "proof of a 

present danger to human life or detriment to health."  All tenants are to be included as necessary 

parties to that proceeding.  Mult. Resid. § 305(3)(b). 

 Similar enforcement schemes have been established by code or statute for many of the 

other violations cited by the Town.  

 Most of those violations concern zoning violations or "paperwork"-related violations, eg. 

the need to file or obtain certificates of occupancy; See, Town Code §16-3; §16-4.  All of these 

zoning and "paperwork" violations already have enforcement mechanisms built into the Code.  

For instance, all of the zoning code provisions, Chapters 82 and 85 of the Town Code, carry 

substantial fines ranging from $250 to $1,000 or the possibility of a civil compromise between 

the Town and the offending landlords. See, Town Code §85-17(A).  See, also, Town Law §§ 

267-a, 267-c, and 268 which establish a state statutory scheme for the enforcement of a Town’s 

zoning laws.  

  Except for 33 Woodmont Avenue, an exceptional circumstance, the Town has not 

affirmed in any of its briefing, either on this motion or in the underlying eviction actions, that 

                                                
 5  A town can issue a notice of violation and an order to correct by a certain date 
depending on the severity of the nuisance. Proper service of the order includes posting it on the 
property.  MRL  §§ 305(2), 306.  The owner can appeal that order and thus obtain an automatic 
stay of enforcement pending a hearing, unless the appropriate Town official certifies that the 
danger is so imminent that no stay of compliance should issue. 
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there were any prior proceedings brought against land lords to resolve Code violations before the 

extreme measure of ex parte Supreme Court action was taken.  

 In its applications for Orders to Show Cause in the ten actions excluding 33 Woodmont 

Ave., the Town has also alleged violations of Chapter 45 of the Town Code which concerns 

sanitation.  Code’s sanitation laws.  See, eg.   the Orders to Show Cause for 16 Starling Place, 9 

Granny Road; 19 Dougbeth Drive; 177 Woodycrest Drive. (PL. Exs. 7, 8, 2, 3) . That Chapter, 

however, makes violations of its provisions into legal violations punishable by $2,000 fines or 

not more than 15 days imprisonment or both.  All of the sanitation provisions which are 

punishable as violations require notice to the landlord and a ten day opportunity to cure.  See, 

Brookhaven Town Code §45-4.  Curiously, Chapter 45 also covers blocked egress, a situation 

the Town has repeatedly mentioned as justifying its actions.  Yet even this provision allows for 

notice except when the situation is so emergent that a municipality can proceed to abate the 

situation through its "police power", which has its own constitutional limitations. By picking and 

choosing and creating its own ad-hoc enforcement scheme the Town has left any statutory or 

constitutional limits behind.   

 In the instant case, the Town deviated from these traditional enforcement processes and 

chose not to utilize the enforcement schemes established by the statutes upon which the 

violations are based in any of the ten cases before this Court.  Instead, it commenced actions in 

state Supreme Court in which it sought vacatur of the premises based upon that court’s equitable 

powers.  By doing so, the Town evaded the statutory requirement that it give prior notice and an 

opportunity to challenge or cure any violation prior to any order to vacate unless the appropriate 

town official issued a finding that the violations posed an imminent danger.  In none of the ten 

cases did the Town give the owner or tenants prior notice of these violations and its intent to 
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vacate the building even though it waited two to eleven months before taking any remedial 

action.  In none of the ten cases did the Town issue any such factual finding, either in the 

attorney’s affirmation or the inspector’s affidavits.  By its failure to do so, the Town failed to 

meet the requirements of due process.  

QUESTION 2 

Whether the Court Should Abstain From Deciding the Important Federal Constitutional 

and Statutory Issues Raised by this Case?  

Federal courts have a “virtually unflagging obligation to exercise their jurisdiction.”  

Burnett v. Physician’s Online, Inc., 99 F.3d 72, 76 (2d Cir. 1996) (citation omitted).  Abstention 

from the exercise of federal jurisdiction “is the narrow exception, not the rule.”  Cecos Int’l, Inc. 

v. Jorling, 895 F.2d 66, 70 (2d Cir. 1990); see also Philip Morris, Inc. v. Blumenthal, 123 F.3d 

103, 105 (2d Cir. 1997) (“We have been counseled frequently by the Supreme Court ‘that federal 

courts have a strict duty to exercise the jurisdiction that is conferred upon them by Congress.’”) 

(citing Quackenbush v. Allstate Ins. Co., 517 U.S. 706 (1996)).   

Abstention under Younger v. Harris¸ 401 U.S. 37 (1971)6 will only apply if three prongs 

are met:  (1) the instant complaint constitutes the basis of an ongoing state judicial proceeding; 

(2) the state proceeding implicates important state interests; and (3) an adequate opportunity 

                                                
6 Plaintiffs presume that the Court is not referring to the Colorado River abstention doctrine.  See 

Colorado River Water Cons. Dist. v. United States¸ 424 U.S. 800 (1976).  The threshold 
Colorado River determination is “whether the state and federal proceedings are indeed 
parallel, i.e. whether substantially the same parties are litigating the same issues in a state 
forum.”  United Nat’l Ins. Co. v. Waterfront N.Y. Realty, Corp., 984 F. Supp. 263, 271 
(S.D.N.Y. 1996).  Here, neither the parties nor the issues in the federal and state actions are 
parallel.  While the Town of Brookhaven is a party to both actions, none of the plaintiffs in 
the federal action are parties in the state court action, nor are any of the other defendants in 
the federal action parties to the state action.  In addition, the federal constitutional and 
statutory issues that are the heart of the federal action are not raised in the state court action.  
Even if the two actions were parallel under Colorado River, there are no “exceptional 
circumstances that would prompt this Court to relinquish its unflagging obligation to 
exercise jurisdiction as required under Colorado River.”  United Nat'l Ins., 984 F. Supp. at 
271 (internal citation omitted). 
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exists in the state proceeding to raise constitutional challenges.  See Philip Morris, 123 F.3d at 

105 (reciting the Younger factors).  None of the Younger prongs are satisfied here.  

The first prong is not met because the complaint in this action is not the subject of an 

ongoing state judicial proceeding.  Although the Town has argued that the action brought by it in 

the State Supreme Court entitled Town of Brookhaven v. Esteves et al., Index No. 05-19697 

(“196 Berkshire Drive action” or “state court action”), precludes this Court from providing 

injunctive relief here, the plaintiffs in the instant action are not the defendants in, nor even parties 

to, the 196 Berkshire Drive action. As the Supreme Court made clear in Doran v. Salem Inn, 

Inc., 422 U.S. 922, 930 (1975), where the plaintiff in a federal action is not a party to the state 

proceeding, Younger concerns about federal adjudication do not arise.  See Sullivan v. City of 

Pittsburgh, 811 F.2d 171, 177 (3d Cir. 1987) (finding Younger inapplicable since the federal 

plaintiff is not a party to an ongoing state proceeding and “adjudication of the merits of class 

action plaintiffs-appellees’ federal claims in this case creates no presumption of state 

adjudicative inadequacy with respect to [the state court] zoning hearing and appeal”). 

In any event, the 196 Berkshire Drive case does not constitute the kind of ongoing state 

proceeding warranting abstention since the case is at a very preliminary stage and neither the 

court nor the parties have taken any substantive action.  All that has happened in state court is the 

Town appeared ex parte before State Supreme Court Justice Costello and obtained a temporary 

restraining against the owner and the tenants.  See Kontokosta v. Village of Greenport, No. 87 

Civ. 3432 (JMC), 1988 WL 132834, at *4 (S.D.N.Y. Dec. 2, 1988) (attached) (finding the 

Younger doctrine inapplicable when, among other things, state action consisted of only a 
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complaint, and there was no indication that any discovery had occurred).7  Thus, the first prong 

is not satisfied. 

Second, the Town cannot establish the important state interest necessary to apply 

Younger in this case.  Rather than scrutinizing the state’s “interest in the outcome of the 

particular case,” a federal court should instead look to “the importance of the generic 

proceedings to the State.”  Scheiner v. New York City Health & Hosp. Corp., No. 98 Civ. 8330 

(JGK), 1999 WL 771383, at *5 (S.D.N.Y. Sept. 28, 1999) (citation omitted) (attached).  Courts 

in the Second Circuit have found that Younger abstention need not apply when a state court 

proceeding concerns an eviction because “important state interests” are not at stake.  See 

Brooklyn Institute of Arts and Sciences v. City of New York, 64 F. Supp. 2d 184, 194 (E.D.N.Y. 

1999) (“An ejectment action is neither a ‘civil enforcement proceeding’ nor one ‘uniquely in 

furtherance of the state courts’ ability to perform their judicial functions.’  It is a landlord-tenant 

action that is routinely available in disputes between private parties. . . .  Similarly, that the City 

is involved as a party does not transform an ejectment action into an enforcement proceeding.”); 

Andujar v. Hewitt, No. 02 CIV. 2223 (SAS), 2002 WL 1792065, at *7 (S.D.N.Y. Aug. 2, 2002) 

(attached) (“In this case, the state proceeding consists – in generic terms – of a landlord-tenant 

dispute, a type of litigation distinguished only by its ubiquity.  The summary holdover 

proceeding cannot be said to ‘concern the central sovereign functions of state government.’”) 

(citation omitted); see also McNeill v. New York City Housing Auth., 719 F. Supp. 233, 255 

n.27 (S.D.N.Y. 1989) (“The housing court proceedings against plaintiffs are purely civil matters 

involving private litigants.  Thus, in this case the State has only limited interest in the pending 

                                                
7 Although the tenant-defendants in the 196 Berkshire Drive action moved by Order to Show 

Cause before Justice Costello for an order modifying the temporary restraining order, and 
appealed the denial of the motion to the Appellate Division, no further action has been taken 
on that motion and it is no longer pending. 
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state proceedings – the interest in protecting their ‘fair adjudication.’”).  Here, the 196 Berkshire 

Drive action is not an action “uniquely in furtherance of the state courts’ ability to perform their 

judicial functions” but merely an eviction proceeding limited to one residence.  Thus, the second 

Younger prong cannot be met.  

The third Younger prong is not satisfied because there is no opportunity in the state 

proceeding for the plaintiffs in the federal action to raise constitutional challenges.  As discussed 

supra, the plaintiffs in this case were not parties to the 196 Berkshire Drive action, so they did 

not have any opportunity to raise constitutional challenges, let alone having an adequate 

opportunity.  See Mount Sinai Union Free Sch’l Dist. v. Board of Ed. Port Jefferson Public 

Sch’ls, 836 F. Supp. 95, 100 (E.D.N.Y. 1993)  (Younger abstention does not apply where certain 

plaintiffs and defendants who are parties to the federal action were not joined in the Article 78 

proceeding).   

Even if the plaintiffs here were parties to the state action, abstention would be 

inappropriate.  The fact that federal constitutional and statutory claims might be asserted in the 

state action is beside the point. “The legislative history of § 1983 reflects Congress’ aim to 

‘provide dual or concurrent forums in the state and federal system, enabling the plaintiff to 

choose the forum in which to seek relief.’”  Cecos¸ 895 F.2d at 72 (citing Patsy v. Board of 

Regents, 457 U.S. 496, 506 (1982)).   Plaintiffs in this case have raised important federal issues 

that, absent special circumstances, should be decided by a federal court.  See generally, Brooklyn 

Institute, 64 F. Supp. 2d at 195 (“The mere fact that a state court of general jurisdiction can 

entertain any claim between two parties properly before it is too insubstantial a basis for 

compelling a party which wishes to bring federal constitutional claims in federal court to present 

those claims to a state court instead.”).  No such circumstances exist here. 
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Thus, for all of the foregoing reasons, abstention is inappropriate in this case.   

QUESTION 3 

Whether the Claims Against Suffolk County are Actionable Under the Fair Housing Act 

Defendants have argued that Plaintiffs have not shown a likelihood of success on the merits on 

their Fair Housing Act (FHA) claim.  Both the Town and the County, however, misunderstand 

the nature of the Plaintiffs’ claim.   

 The Town asserts that occupancy limits cannot be challenged under the FHA pursuant to 

§3607(b)(1).  This is clear from the language of that provision:   

  Nothing in this sub-chapter limits the applicability of any reasonable  

  local, State, or Federal restrictions regarding the maximum number  

  of occupants permitted to occupy a building. 42 U.S.C. §3607(b)(1). 

Plaintiffs, however, are not challenging the applicability of occupancy limits under the Town’s 

zoning provisions. Instead, they are challenging the manner in which the zoning law is enforced: 

the lack of notice of violations, the immediate leap to extreme, draconian and discriminatory 

measures under §3617 of the FHA. That the FHA applies to the implementation of zoning laws 

cannot be gainsaid.  See Huntington Branch, NAACP, supra; Tsombandis v. West Haven Fire 

Dep’t, 353 F.3d 565, 580 (2d Cir. 2003); Yeshiva Choftez Chaim Radin, Inc. v. Village of New 

Hempstead, 98 F. Supp. 347 (S.D.N.Y. 2000); Oxford House, Inc. v. Town of Babylon, 819 

F.Supp.1183 (E.D.N.Y. 1993). 

 The discriminatory impact of the Town’s new enforcement policy is beyond cavil:  it has 

had a 100% impact on Latinos.   The Town has not rebutted this impact nor has it borne its 

burden to show that no other method of enforcement will help it meet its goals. See, Huntington 

Branch, NAACP v. Town of Huntington, 844 F.2d 926 (2d Cir., 488 U.S. 15 (1988) which states 
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that it is the defendant’s burden to prove that its actions further, in theory and in practice, a 

legitimate, bone fide governmental interest and that no alternative would serve that interest with 

less discriminatory effect". Id. at 936.  

  Instead, as detailed above, there are many more avenues that the Town could have 

pursued to further its Code enforcement goals.  Indeed, Sr. Margaret of the North Fork Spanish 

Apostolate testified that in the Town of Riverhead a much more cooperative approach is not only 

possible but preferred. See Tr. 9/22/2005 p314 at L14. The Town has not submitted any 

affirmation nor offered any  testimony, which attest to the impossibility or fruitlessness of 

following these other courses.  

 Suffolk County’s argument that it cannot be sued under the FHA has no basis in any law 

or in the statute itself.  Suffolk County argues that because it does not provide housing and it 

may be precluded from providing future housing to the undocumented under the Personal  

Responsibility and Opportunity to Work Act that, therefore, they cannot be sued under the Act.  

 Again there is a misunderstanding of Plaintiffs claims; Plaintiffs are not challenging the 

County as a landlord or as any other kind of provider of housing.  Plaintiffs’ challenge is under 

§3617 of the Act which explicitly provides for challenging actions which interfere "with any 

person in the exercise or enjoyment of . . . any right granted or protected by 3603, 3604, 3605 or 

3606 of this title."  The sections referenced refer to the right to non-discrimination in sale or 

rentals of homes.   
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CONCLUSION 

 For all of the foregoing reasons, Plaintiffs respectfully request that this Court grant 

Plaintiff’s motion for preliminary injunction restraining the Town from carrying out their "no 

notice, no standards” evictions ad granting such other relief as the Court deems just and proper. 

New York, New York    By:  
September 27, 2005       
        ______/s/_______________ 
        Foster Maer (FM 0680) 
        Sandra Del Valle (SD1700)  

PUERTO RICAN LEGAL 
DEFENSE AND EDUCATION 
FUND 

        99 Hudson Street 
        New York, NY 10013 
        Phone: (212) 219-3360 
        Facsimilie (212) 431-4276 
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