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MEMORANDUM OF LAW IN SUPPORT OF PLAINTIFF’S 

MOTION FOR A TEMPORARY RESTRAINING ORDER 

AND PRELIMINARY INJUNCTION
PRELIMINARY STATEMENT
Over the past three months, defendants have embarked on a new program to evict thousands of Latino tenants without providing them prior notice or process. After waiting months from first discovering the alleged code violations cited as justifying these evictions, defendants ignored the enforcement mechanisms already in place to address those violations and summarily evicted these tenants.  Defendants initiated this program without promulgating any procedural or substantive standards as to how or when these summary evictions are to be undertaken.  

The Town’s motives in initiating this program was best described by one of the five Town Council Members, Geraldine Esposito, who discussed the Town’s efforts to address complaints about homes crowded with day laborers:

. "Where are these men going to go? They should go back home to where their home is.   There is no pot of gold here unless they can do it legally.” (emphasis added)

L.I. Clash on Immigrants is Gaining Political Force.  Nov. 29, 2004, p. A1, New York Times, Appended hereto, as Ex. 1. 

Defendants have already evicted over one hundred tenants in eleven residences, all of them Latino, by means of these "no notice, no standards" evictions.  Most of those evicted are either now homeless, perhaps living in the woods without running water or sanitation, or have moved into housing conditions even more dangerous than before. 

Plaintiffs,
 Latino residents of Farmingville who have been or may be evicted under this program, bring this action on behalf of themselves and all others similarly situated, to challenge defendants' actions as violative of the due process and equal protection clauses of the United States Constitution as well as of the Fair Housing Act. Those constitutional and statutory provisions permit government to evict persons from their homes without hearings only in extraordinary situations and then only  when absolutely necessary to prevent imminent and substantial injury. Even then, prompt post-deprivation hearings are essential.  Plaintiffs seek narrowly tailored injunctive relief because the "no notice, no standards" evictions challenged here fail to meet these fundamental standards.

STATEMENT OF FACTS
The Latino day laborer community has been a presence in the Town of Brookhaven since the mid-1990’s.  (Marin-Molina Aff. ¶ 6).  Latino day laborers have come to Brookhaven to work mostly in construction, restaurant, landscaping and other industries.  Id.  These laborers look for work on the street, standing on street corners waiting to be picked up for work by contractors.  The laborers are known for working hard, six or seven days a week, sometimes for less than minimum wage, and rarely knowing whether they will have a job from day to day.  They face exploitative employers, unsafe working conditions, and exploitative landlords.   Id.  

There is a severe shortage of affordable housing available to Latinos in Brookhaven.  Based upon the proportion of a household’s average income that housing costs consume, Long Island ranks as one of the least affordable housing markets in the United States and has experienced one of the greatest increases in housing costs.   (Del Valle Aff.  ¶10). Adding to the problems faced by Latinos searching for housing is that Long Island, by some studies, has the most segregated housing in the country as well as a lengthy history of animus to racial minorities.   (Del Valle Aff.  ¶10).  Because of the lack of affordable housing available to them, Latino laborers in Brookhaven are often forced to live in the only place they can afford that is available to them:  non-owner occupied overcrowded rental housing.  (Marin-Molina Aff. ¶ 20).

After a long and controversial campaign on its behalf, the Neighborhood Preservation Act (NPA) was passed in 1999.  It imposed substantial new criteria that non-owner occupied rental housing must satisfy and created significant new enforcement mechanisms when landlords failed to comply.  Under the NPA, the Town investigates possible violations, contacts landlords if alleged violations are found, and gives them an opportunity to either cure or to contest the alleged violation.  The Town can then impose fines against non-compliant landlords as well as institute district court actions against them.  The schedule of notice and fines is part of the existing Town Code as is the enforcement mechanism for applicable state code violations.  (Del Valle Aff.  ¶ 7).  

At some point in late 2004 defendants decided to largely abandon or sidestep the enforcement mechanisms established by the NPA and the other administrative procedures.  Instead, they decided to establish a new enforcement program under Operation Firestorm whereby they would solicit and investigate complaints from neighboring residents and employ “no notice, no standards” evictions that would throw tenants out on the street without providing any prior notice or sufficient time to find somewhere else to live.  (Del Valle Aff.  ¶ ¶ 12,15).  Thus, instead of seeking the enforcement of the various housing and safety code provisions by a schedule of hearings and fines against landlords, the Town now enforces these same codes by evicting tenants without notice.  (Del Valle Aff.  ¶ ¶ 8,15).  

Defendants are not acting pursuant to any statute or regulation that specifically authorizes these evictions, establishes any procedural or substantive standards for when and how to seek this remedy, or provides for notice to the tenants prior to their eviction.

Town officials so far solicited and compiled a list of about 117 homes based upon complaints from neighboring homes.  (Marin-Molina Aff. ¶ 19).  Town officials have begun visiting these houses, sometimes in the presence of Suffolk County police, to create a list of alleged violations of relevant housing and safety codes.  No Town or County official has provided notice—written or verbal—to any of the tenants of these houses that they might be evicted for these violations .  (Del Valle Aff. ¶ 15).

On June 19, 2005 Defendants, by this “no notice, no standards” eviction process, began obtaining ex parte injunctions enjoining the tenants from occupying their homes, which has lead to a series of mass evictions of tenants from these residences.  (Marin-Molina Aff. ¶ 17).  Town officials, with the assistance of Suffolk County police, have so far evicted tenants from eleven houses , all Latinos,  leaving hundreds of them homeless. Unlike nearby Riverhead or Nassau County, neither the Town of Brookhaven nor Suffolk County has given the tenants relocation assistance to allow these displaced tenants to find new homes. In Riverhead and Nassau County, no tenants have become homeless when evicted due to unsafe conditions.  See    “A Better Farmingville,” New York Times,   Long Island Edition, July 10, 2005. (Attached to Del Valle Aff. as Ex. I.)


ARGUMENT
In order to obtain a preliminary injunction, plaintiff must demonstrate:  (1) the possibility of irreparable harm; and (2) either (a) likelihood of success on the merits, or (b) sufficiently serious questions going to the merits and a balance of hardships tipping decidedly toward the plaintiffs.See, SmithKline Beechem Consumer Healthcare, L.P. v. Watson Pharms., Inc., 211 F.3d 21, 24 (2d Cir. 2000). To show a likelihood of success on the merits, plaintiff need not show that success is certain, only that the probability of prevailing is 'better than fifty percent.'" Big Star Entm'tv. Next Big Star Inc., 105 F.Supp.2d 185, 191 (S.D.N.Y. 2000) (quoting, Wali v. Coughlin, 754 F.2d 1015, 1025 (2d Cir. 1985)).

I.
Plaintiffs Will Suffer Irreparable Harm If the

Town of Brookhaven is Not Enjoined From
Further “No Notice, No Standards” Summary Evictions  


It is clear that plaintiffs will suffer irreparable injury if the Town of Brookhaven is not enjoined from continuing their “no notice, no standards” summary evictions of plaintiffs from their homes.  Plaintiffs’ interest in maintaining an uninterrupted occupancy in their residence is one “of historic and continuing importance.”  United States v. James Daniel Good Real Prop., 510 U.S. 43, 53-54 (1993); see, Graydon v. Rhodes, 345 F.3d 1225, 1233 (11th Cir. 2003) (“[t]he tenants’ primary interest is one of undeniably great magnitude.”).  “The risk of being rendered homeless is a risk of suffering an irreparable injury.”  Morillo v. City of New York, 178 A.D.2d 7, 15, 582 N.Y.S.2d 387, 392 (1st Dep’t 2002).  

Since June, 2005, the Town has commenced eleven actions concerning various housing violations by order to show cause in New York State Supreme Court, summarily evicting of all tenants at the different premises without providing them prior notice or opportunity to cure the underlying violations.  Many of these tenants, including plaintiffs, were not permitted to return to their homes to retrieve their belongings.  Many of these tenants, including plaintiffs, have been living in  the woods since their eviction – some for over a month.  (Del Valle Aff. ¶ 20; Valdez 8-10 Affs.)

Many other of the plaintiffs are at great risk for eviction since it is known that their homes are on the list of approximately 117 residences for this targeted Code enforcement. (.Del Valle Aff. ¶¶ 19, 20))  If evicted, these plaintiffs, who have been charged with no wrongdoing, will be forced to move into even more dangerous conditions, including open air camps amid vacant land or structures lacking running water or toilet, kitchen, or bathing facilities.  These evictions present a substantial danger to the life, health and safety of not only those evicted, but also to the life, health and safety of their fellow residents.   If allowed to continue, the eviction of these thousands of laborers will create a dangerous nuisance and public health crisis substantially greater than that posed by the safety violations that the Town seeks to cure.

Accordingly, there can be no question but that plaintiffs will suffer irreparable injury if the Town of Brookhaven is not enjoined from further summary evictions. 

II.
Plaintiffs Are Likely to Succeed on The Merits of Their Claims 

Plaintiffs have a strong likelihood of success on the merits of their Due Process and Fair Housing Act claims.  At the preliminary injunction stage, plaintiffs need only show a likelihood of success with respect to only one of its claims.  See, Forest City Daly Housing, Inc. v. Town of N. Hempstead, 175 F.3d 144, 151 (2d Cir. 1999). 

A.
Plaintiffs Are Likely to Succeed on Their Claim That the 

Town’s Program of “No Notice, No Standards” Evictions

Deprived of Their Homes Without Due Process
As noted above, plaintiffs’ interest in maintaining an uninterrupted occupancy in their residence is one “of historic and continuing importance.”  United States v. James Daniel Good Real Prop., supra, at 53-54 (1993); see, Graydon v. Rhodes, 345 F.3d 1225, 1233 (11th Cir. 2003) (“[t]he tenants’ primary interest is one of undeniably great magnitude.”).  In any due process analysis, the interest in one’s home merits special constitutional protection.  See, United States v. All Assets of Statewide Auto Parts, Inc., 971 F.2d 896, 902 (2d Cir. 1992).  This property interest applies to owners and tenants alike.  Greene v. Lindsey, 456 U.S. 444, 450-51 (1982). 

Recognizing the privileged place the maintenance of an uninterrupted occupancy has under the Constitution, the Supreme Court has held that, absent “extraordinary circumstances,” any deprivation of that interest must be preceded by notice and an opportunity to be heard.  Fuentes v. Shevin, 407 U.S. 67, 82 (1972); see also, Sniadach v. Family Finance Corp. of Bay View, 395 U.S. 337, 342 (1969); James Daniel, 510 U.S. at 53-54. 

The Supreme Court has fashioned a three part test to determine whether the deprivation or seizure of a home without a pre-deprivation hearing is justified: 

First, in each case, the seizure has been directly necessary 

to secure an important governmental or general public 

interest.  Second, there has been a special need for very 

prompt action.  Third, the State has kept strict control 

over its monopoly of legitimate force;  the person initiating 

the seizure has been a government official responsible for determining, under the standards of a narrowly drawn 

statute, that it was necessary and justified in the particular 

instance.

Fuentes, 407 U.S. at 91.  Indeed, the Second Circuit has not hesitated to strike down governmental schemes that do not meet these strict standards.  See Pinsky v. Duncan, 898 F.2d 852, 854, 856 (2d Cir. 1990) (holding that a Connecticut statute permitting ex parte attachment violated due process); United States v. Premises & Real Property at 4492 S. Livonia Rd., 889 F.2d 1258, 1263-65 (2d. Cir. 1989) (holding that a federal statute allowing for a individual’s house to be taken without a pre-seizure adversary hearing violated due process); 

Defendants’ actions fail to satisfy any of the three criteria set forth in Fuentes.  First, the “no notice” evictions, instead of being “directly necessary to secure an important governmental interest”, i.e. presumably protecting the safety of the tenants, have the contrary effect.  The tenants’ well being would have far better been served by notice of the alleged violations, and their possible eviction, immediately upon their discovery by defendants, not several months later upon their actual eviction.  This approach would afford tenants as early as possible a notice of the alleged problems and an opportunity to either cure them or vacate the premises.  

In contrast, these “no notice” eviction evictions increase the threat to the safety of these tenants as they are literally thrown out on to the streets with little or no means to promptly obtain adequate housing. Second, defendants’ own actions belie any special need for prompt action as they waited several months after discovery of the alleged violations before undertaking these evictions.  Third, the government official making the decision to evict, whoever it is, is neither acting pursuant to any specific statutory authority, much less any carefully drawn standards.  In fact, there are no written procedures, governing standards, nor even a requirement that some imminent harm be established under this eviction program.  

1.
These “No Notice, No Standards” Summary Evictions Are Not

Directly Necessary To Secure an Important Public Interest
The institution of these “no notice, no standards” evictions was not necessary to secure any important governmental interest.  In fact, the institution of these summary evictions has undermined, not advanced, any legitimate governmental interest that might have been at stake.  

One would assume defendants would assert that their interest in these summary evictions was to protect the health and safety of the tenants they were evicting.  In fact, this is not the case. Many of the provisions cited in their evictions papers  are only tangentially related to health and safety concerns and thus fall far from establishing the imminent danger necessary to avoid a pre-deprivation proceeding
. (See, Ex. H) See, e.g., Town of Brookhaven, N.Y., Code § 82-4 (requiring registration with the Chief Building Inspector and application for rental occupancy permits), Town of Brookhaven, N.Y., Code § 45 (general prohibitions on littering and vehicle storage), Town of Brookhaven, N.Y., Code §§ 85-17 and 85-20 (requiring permits and certifications of occupancy).  

Oddly enough, Code provisions which more directly address public safety concerns are noticeably absent from some of the proceedings brought to date.  See, e.g., Town of Brookhaven, N.Y., Code Chapter 73, pertaining to unsafe buildings.
   In fact, the Town did not even assert it in its motion papers to evict the tenant at 196 Berkshire Drive that they were in any imminent danger but instead asserted as the Town’s “irreparable harm” the interests of the Town in protecting the “rule of law.”; essentially arguing that whenever the Town’s rules or laws are broken , it is a fortiori harmed. (See, Ex. H).    Such an “irreparable harm” clearly does not constitute an important governmental interest. Nor were summary evictions “directly necessary” to secure those interests.

Perhaps defendants’  failure to assert the interest of protecting the tenants as their goal was due to the inherent weakness of such a claim given the circumstances of the actual evictions.  Defendants’ months-long delay in notifying tenants of the allegedly dangerous housing conditions was clearly contrary to the tenants’ best interests if these conditions were truly imminent and life threatening.
    That delay meant that the tenants needlessly remained at risk amid those allegedly dangerous conditions during those months without knowing of the alleged dangers.  Further, defendants’ failure to provide notice to the affected tenants prior to their eviction often forced those tenants, who have been charged with no wrongdoing, into either becoming homeless, and thus having to live in the woods, vacant lots or nonresidential structures without running water, or into having to live amid even more dangerous residential conditions. 

Nor have defendants asserted in their public statements that their interest in these summary evictions was to protect the health and safety of the tenants they were evicting.  Instead they suggested a number of other motives.   Defendant Levy stated that surprise was necessary to deter “slumlords”, the term he used to describe the owners of these properties.   That evicting tenants in a building by “surprise” might deter landlords from failing to properly maintain their properties could conceivably be argued.  However, it can not be held to constitute an important governmental interest.  Nor can the eviction of residential tenants “by surprise” be found as directly necessary to secure such an interest. 

The other interest suggested by defendants’ public statements was, as cited above, perhaps the most accurate:   “Where are these men [day laborers] going to go? They should go back home to where their home is.”   Defendants may truly want day laborers to leave the Town of Brookhaven, to go back to “their home.” L.I. Clash on Immigrants is Gaining Political Force.  November 29, 2004, New York Times.  However, such an “interest” can not be considered an “important governmental interest” justifying these summary evictions.  

2.
There Is No Special Need for Action 

Whatever defendants’ motives or interests are, there is no special need for these “”no notice, no standards” evictions that would constitute the type of “extraordinary circumstance” which justifies the violation of the due process requirement of a pre-deprivation notice.  The Supreme Court explained in Fuentes that the need for immediate state action depriving property interests prior to a hearing “must be truly unusual”, such as “to meet the needs of a national war effort, protect against the economic disaster of a bank failure, [or] to protect the public from misbranded drugs and contaminated food.”  Fuentes, 407 U.S. at 90-92.  Operation Firestorm presents no such special need.

  It is clear from the fact that the Town waited months from its inspection of these various premises until it sought an injunction in this action.  In fact, the Town did not even allege in some of these eviction proceedings that the violations posed a dire or imminent threat to anyone’s health and safety.  (See, Ex. H)   Certainly, there is a significant distinction between the Town’s desire to take “immediate action” and the need for “immediate eviction.”   The Town could have taken action which was both immediate and more directly remedial by availing itself of remedial measures already available in the municipal ordinance provisions that the Town seeks to enforce.  The enforcement provisions contained therein are specifically tailored to be an appropriate remedies for the particular violation at issue.  Other localities, such as Nassau County and the Town of Riverhead, have addressed identical problems through measures which provide notice and assistance to tenants in danger so as to ensure that they find alternative housing before their eviction.  

 Moreover, in cases where special need for expedited procedure is present, the Town may rely on these particular provisions in the event that an emergency requires more immediate action. The Town may draw upon its general “police power” to summarily evict tenants, where appropriate, to address important and imminent dangers to public health and safety.  However, New York State’s highest court has recognized the importance of the impacted property rights and mandated that there must be a dire necessity before a municipality can act in such an extreme manner to summarily evict tenants.  See Belle Harbor Realty Corp. v. Kerr, 323 N.E.2d 697, 699 (N.Y. 1974); see also, Scott v. Town of Duanesburg, 574 N.Y.S.2d 833, 835 (App. Div. 3d 1991) (interference with the right of quiet enjoyment of property without proper notice exceeds the town’s police powers and violates due process).  

3.
There Is No Narrowly Drawn Statute Governing

the Town’s Use of “No Notice, No Standards” Evictions
Plaintiffs are unaware of any Code provision or other Town, County, or State law or regulation which govern the procedures and substantive standards to be followed in these summary “no notice” evictions. In their moving papers, the Town did not identify any such governing standards. (See, Ex. H).  The Town’s website, which generally describes Operation Firestorm,  does not set forth any such standards.
  See, Brookhaven.org/departments. While the Neighborhood Preservation Act provides for enforcement by a broadly defined “Code Enforcement Officer”, see, Town of Brookhaven, N.Y., Code § 82-14, it does not specify any remedial measures to be taken apart from those fines and fees set forth in Town of Brookhaven, N.Y., Code § 82-15.  

In sum, Town officials are not guided by any local or State ordinance which dictates under what circumstances such summary evictions are to take place and what procedures are to be followed.  There is no statutory authority, much less a narrowly drawn statute, as required by Fuentes, governing the Town’s actions in undertaking these summary evictions.  Absent such instructions, Town officials cannot deprive someone of  his or her home, one of the most protected property interests under law,  without any standards limiting their actions.  Without warning, they cannot render someone homeless without having to meet any minimum standard as to what types of housing conditions might justify such an action.  Such an ad-hoc enforcement of the law that can result in such a fundamental deprivation is unquestionably the type of governmental activity that due process protections were created to prohibit.   The fact that they must seek an ex parte order from State Supreme Court does not cure any such deficiencies.  United States v. Premises & Real Property at 4492 S. Livonia Rd., supra, at 1263-65.   


For the above reasons, plaintiffs have established a likelihood of success on their Due Process claim.

B.
Plaintiffs Will Succeed on Their Claim That These “No Notice, 

No Standards” Evictions Violate the Fair Housing Act 

The Fair Housing Act of 1968, as amended by the Fair Housing Amendments Act of 1988 (collectively referred to as “FHA”), prohibits discrimination in all aspects of residential real estate-related transactions, including but not limited to purchasing real estate loans; selling, brokering, or appraising residential real estate; and selling or renting a dwelling.  42 U.S.C.A. § 3601 et seq. (1988).  Specifically, the FHA prohibits discrimination in the above-listed transactions based on race or color, national origin, religion, sex, familial status, and handicap.  See, 42 U.S.C.A. § 3604.  The FHA applies to municipal zoning provisions, and the enforcement of such provisions.  See Huntington Branch, NAACP v. Town of Huntington, 844 F.2d 926, 938 (2d Cir.), aff’d, 488 U.S. 15 (1988); Tsombanidis v. West Haven Fire Dep’t, 352 F.3d 565, 580 (2d Cir. 2003); Yeshiva Chofetz Chaim Radin, Inc. v. Village of New Hempstead, 98 F. Supp. 2d 347, 355 (S.D.N.Y. 2000); Oxford House, Inc. v. Town of Babylon, 819 F. Supp. 1179, 1183 (E.D.N.Y. 1993); Support Ministries for Persons with AIDS, Inc. v. Village of Waterford, 808 F. Supp. 120, 136 (N.D.N.Y. 1992). 

The language of the FHA, like all the anti-discrimination statutes, is “broad and inclusive” and is subject to “generous construction.”  Coleman v. Seldin, 181 Misc. 2d 219, 233-34, 687 N.Y.S.2d 240, 248-49 (Sup. Ct. Nassau County 1999) (citing to Metropolitan Housing Devel. Corp. v. Village of Arlington Heights, 616 F.2d 1006, 1011 (7th Cir. 1980)).  The FHA prohibitions “appear[ ] to be as broad a prohibition as Congress could have made, and all practices which have the effect of making dwellings unavailable on the basis of race are therefore unlawful.”  United States v. Gilbert, 813 F.2d 1523, 1528 (9th Cir. 1987) (internal citation omitted).   

Given its broad, remedial purposes, a violation of the FHA can be established on a theory of disparate impact or disparate treatment.  See Huntington Branch, NAACP, 844 F.2d at 934-35.  Plaintiffs assert here that Operation Firestorm has a disparate negative impact on the Town’s Latino residents and was passed with a discriminatory intent.

The requirements for establishing a prima facie case are “not stringent.”  Khalil v. Farash Corp., 260 F. Supp. 2d 582, 589 (W.D.N.Y. 2003) (prima facie case of disparate impact in housing discrimination against families with children was made by showing that defendant’s rule against congregation in nearby area of housing complex was enforced only when children were involved).  

In order to establish a prima facie case of disparate impact, [plaintiffs] must prove “(1) the occurrence of certain outwardly neutral practices, and (2) a significantly adverse or disproportionate impact on persons of a particular type produced by the defendant’s facially neutral acts or practices.”  Tsombanidis, 352 F.3d at 574 (internal citation omitted); see also Huntington Branch, NAACP, 844 F.2d at 934 (prima facie case in a Title VIII claim is established by showing that challenged practice “actually or predictably results in racial discrimination; in other words that it has a discriminatory effect.”) (citing, United States v. City of Black Jack, 508 F.2d 1179, 1184-85 (8th Cir. 1974)).  If a plaintiff makes a prima facie showing, the burden shifts to the defendant to “prove that its actions furthered, in theory and in practice, a legitimate, bona fide governmental interest and that no alternative would serve that interest with less discriminatory effect.”  Huntington Branch, NAACP, 844 F.2d at 936 (internal citation omitted).  Here, plaintiffs are able to meet the threshold for a prima facie case.

In ascertaining whether an action has produced a discriminatory effect, courts have found Title VII case law instructive.  See Huntington Branch, NAACP, 844 F.2d at 935; Arlington Heights, 558 F.2d 1283, 1288-89 (7th Cir. 1977) (“Arlington Heights II”).  As in employment discrimination cases, discriminatory effect in housing can be illustrated with statistics.  See, Huntington Branch, NAACP, 844 F.2d at 929 (considering statistics of town population and housing project population in refusal-to-rezone case); Davis v. New York City Housing Authority, 278 F.3d 64, 80-81 (2d Cir. 2002); Mountain Side Mobile Estates Psh’p v. Secretary of Housing and Urban Devel., 56 F.3d 1243, 1251 (10th Cir. 1995); Smith v. Clarkon, 682 F.2d 1055, 1060-65 (4th Cir. 1982) (looking to population statistics in neighboring towns in refusal to build case).  

In Arlington Heights II, the court found a disparate impact when it compared the percentage of blacks in the Chicago metropolitan area who were eligible for federally funded housing with their percentage of the area’s total population.  Id. at 1288.  While 40% of those eligible for federal assistance were black, blacks were only 18% of the population.  Id. at 1286-87.  Consequently, the Village’s decision to essentially preclude the construction of low-cost housing was a heavier burden on blacks than on whites.  Id. at 1288. 

In Hispanics United of DuPage County v. Village of Addison, 988 F. Supp. 1130, 1155 (N.D. Ill. 1997), the court found a disparate impact case was made by plaintiffs when they showed that over 49% of the land  that the Village wanted to condemn and re-develop was populated by Latinos while their Village-wide population was just 13.4%.  Indeed, almost all of the area’s entire Latino population resided in the two districts slated for re-development.  Id. at 1155. 

Similarly, here, Operation Firestorm appears to be a neutral practice since the Town is allegedly seeking to protect the health and safety of the Town residents by enforcing the provisions of the Code.  But the practice has a disparate impact on Latinos, a protected group.   See Hernandez v. Texas, 347 U.S. 475, 478-79 (1954).

The statistics in the present case are even more stark than in Arlington Heights and Addison.  The total Latino population of Farmingdale is 8.1%.  U.S. Census 2000: American Fact Finder: New York Places.  However, every home that has been closed under Operation Firestorm has had exclusively Latino tenants. (Marin-Molina Aff. at ¶ 19)   In Johnson v. Santa Clara Transportation, Inc., 480 U.S. 616 (1987), a Title VII disparate impact case, Justice O’Connor found that the employer, there a municipality,  could do nothing to justify the “inexorable zero,” that is,  when an impact is felt exclusively by one group to the exclusion of all others. Id. at 656-657.  Stated in another way, non-minority group members have not been and will not be as adversely affected by Operation Firestorm as plaintiffs.  Plaintiffs have clearly made out a prima facie case of discrimination under the FHA.  

That is no surprise.  The discriminatory impact of defendants’ actions is a direct consequence of a deliberate campaign of intimidation and targeted law enforcement directed at Latino day laborers that has proceeded without interruption for almost five years.  The act that put Farmingville on the map as a place of extreme hostility to Latino workers occurred on September 17th, 2000.  Two white men posing as contractors picked up two Mexican laborers looking for work in Farmingville, drove them to an abandoned factory and attacked the laborers with construction tools and a knife.  (New York Times, Oct. 14, 2000)  Latino homes have been firebombed and Latinos have been the target of racial slurs and other violence.  (See, Akron Beacon Journal; Ohio.com August 4, 2005)

Reflecting and even fueling these actions was the 1998 raid conducted  by Town officials on the homes of Latino day laborers. As a result of these raids, at least forty-four Latino laborers left their homes and slept on the lawn of a local church.  (New York Newsday July 25, 1998).   After the raids, the landlords were cited and fined for things such as inadequate fire alarms, locked doors and improper exits.  Id.  Once the problems were corrected by the landlords, the Mexican day laborers moved back into these now-“legal” homes.  Soon thereafter, the Town’s  White residents began to demonstrate, claiming that the overcrowded buildings should be condemned.  Ben Darvil, Neighborhood Preservation or Xenophobism?  An Examination of the Issues Surrounding the Town of Brookhaven’s Rental Occupancy Law.  At that point in time, the Town believed that it could do nothing more to remove the day laborers without it unduly intruding on family living arrangements. Id.

The Town reacted to what it perceived as limitations on its enforcement by proposing the passage of the Neighborhood Preservation Act. Id.  In the Fall of 1999, the Town Board held public hearings on the this proposed rental occupancy law.  (New York Times November 28, 1999)  In November 1999, the Neighborhood Preservation Act was approved by the Town of Brookhaven.  The Act placed heavy restrictions on the number of people who could share a non-owner occupied rental home.  This legislation explicitly excluded Fire Island, also within Brookhaven, and excluded owner occupied rentals from these restrictions.  See generally, Brookhaven Code Ch. 82.  This was universally seen as a hostile act toward the Latino day laborers who often rent rooms wherever they can find a spot they can afford—mostly over-occupied, non-owner occupied houses.  (Marin-Molina Aff. ¶ 8). 
Yet these exceptions cannot be explained in racially neutral terms.  For whether an owner lives in the same house s/he owns is not dispositive, or even relevant to whether the home is a danger to anyone’s health or safety.  Indeed, the Town recognized the probability of owner-occupied dwellings also undermining the Town’s stated interest in preserving the character of its community.  In it’s preamble to the Neighborhood Preservation Act the Town Board stated: “[t]he Board also finds that owner occupied dwellings can also fall into disrepair and not be adequately maintained, which has a detrimental effect on neighborhoods”.   Therefore, not even the Town believed that excluding owner-occupied homes from reach of the Act was completely justifiable strengthening the likelihood that it was racial animus that drove the passage of the NHA. 

Neither can the Town proffer a racially neutral explanation for its Fire Island exception. The same situation possibility of dangerous conditions exist  in Fire Island, a popular summer get-away almost exclusively White and where owners, not living in their homes, consistently rent out their houses to non-family members.  These Fire Island houses easily become as over-crowded as the houses where the day laborers live.  Although Fire Island is essentially a tinder box because of its all-wood homes and board walks, the Town decided to exclude Fire Island from any housing restrictions. Again, another decision made by the Town of Brookhaven which can only be explained by racial animus. 

Against this background the Town has abandoned the established and codified enforcement mechanisms contained within the Town Code in favor of an ad-hoc, standard-less policy that contains neither guidelines, additional training for Town officials nor  screening mechanisms for complaints.  It was not proposed as a new law which would have required some kind of public hearings and comment and it was not the product of  dialogue with members of the Latino, or any other, local community. Rather, the Town, even after immediately seeing the racial impact of its Operation Firestorm went ahead and closed house after house.

II.
The Balance of the Equities Tip Decidedly in Plaintiffs’ Favor
Plaintiffs will be irreparably harmed if the injunction is not granted.  Plaintiffs will be at the risk of being evicted from their homes without due process.  For those plaintiffs who have already been evicted without notice, they risk life and limb by having to live on the street.  As noted above, an individual’s right to enjoy his home free from governmental interference has consistently been considered by courts to be a fundamentally important private right, and one which “merits special constitutional protection”,  United States v. All Assets of Statewide Auto Parts, Inc., 971 F.2d 896, 901, (2d Cir. 1992);see also, United States v. James Daniel Good Real Prop., 510 U.S. 43, 53-54 (1993) (describing the right to maintain control over one’s home as “a private interest of historic and continuing importance”), and this right is afforded to owners and tenants alike.  See, Greene v. Lindsey, 456 U.S. 444, 450-51 (1982) (recognizing that tenants enjoy a constitutionally protected property interest in their continued residency).  

Plaintiffs do not dispute that the Town does not have a legitimate government interest in ensuring that residential dwellings meet pre-existing standards of habitability.  See Town of Brookhaven, N.Y., Code § 82-1.A.  However, New York State’s highest court has recognized the importance of the impacted property rights and mandated that there must be a dire necessity before a municipality can act in such an extreme manner to summarily evict tenants.  See, In the Matter of Belle Harbor Realty Corp. v. Kerr, 35 N.Y.2d 507, 512 (1974); see also Scott v. Town of Duanesburg, 574 N.Y.S.2d 833,991 (App. Div. 3rd 1991) (interference to the right of quiet enjoyment of property without proper notice exceeds the town’s police powers and violates due process).  The injunction sought by plaintiffs will not harm the Town in this regard as the preliminary relief sought allows the Town to utilize that authority in legitimate circumstances, not indiscriminately as it now can.  In many of the actions brought by the Town to date, the Town has not cited any dire emergency and waited weeks or months prior to seeking to evict minority tenants from their homes.  

The balance of hardships therefore tips decidedly in plaintiffs’ favor. 

CONCLUSION
For all of the foregoing reasons, plaintiffs respectfully request that the Court grant plaintiffs the temporary restraining order and preliminary injunction they hereby seek and any other relief that the Court may deem proper.

Date:  September 11, 2005




______________________________

By.:

Attorneys for Plaintiffs 

Exhibit A

	Code
	Language
	Enforcement Provisions
	Notes

	B 30-32
	Buildings or structures or any portion thereof occupied or used by persons for whom sleeping accommodations are provided therein shall be protected by an approved automatic smoke detection and alarm device located in or adjacent to all sleeping quarters or where otherwise specified by the Chief Fire Marshall.
	None.
	No rational basis for eviction on these grounds

	B 30-42
	All bedrooms, sleeping quarters and other areas or spaces used for sleeping shall be provided with at least one unobstructed window with minimum dimension of twenty-four by twenty-four inches.
	None.
	Complaint only

No rational basis for eviction on these grounds

	B 45-4A
	Litter on public or private property.  No person shall cause litter to be thrown or deposited in or upon public or private property within the town except in public receptacles, in authorized private and commercial receptacles or in public disposal facilities.  
	B 45-12:  Any person violating any provision of chapter 45 fined <= $2000, imprisoned <= 15 days; separate offense for each day.
	No rational basis for eviction on these grounds

	B 45-4C
	Duty to keep private property free of litter.  Any person owning occupying or in control of private property shall maintain such property, including the sidewalk in front thereof, free of litter.
	B 45-12:  Any person violating any provision of chapter 45 fined <= $2000, imprisoned <= 15 days; separate offense for each day.
	No rational basis for eviction on these grounds

	B 45-6
	An owner of private property, lessee, tenant . . .  may store not more than one unregistered motor vehicle which, if registered, could be registered as a motor vehicle, provided that said motor vehicle is stored in a suitably enclosed location inside a building or behind a fence which suitably screens such unregistered motor vehicle from view . . .
	B 45-12:  Any person violating any provision of chapter 45 fined <= $2000, imprisoned <= 15 days; separate offense for each day.
	No apparent authority to evict.

No rational basis for eviction on these grounds


	B 82-4
	(a)It shall be unlawful and a violation of this chapter for any person or entity who owns a dwelling unit in the Town to use, . . . rent or . . permit the occupancy and use thereof as a rental occupancy by someone other than the owner or his immediate family without first having registered with the Chief Building Inspector by filing a rental registration form and obtain a rental occupancy permit. . . . (b) – to allow more than four persons per bedroom in said rental dwelling unit; (c) additions of bedrooms to a rental dwelling unit shall require Suffolk County Health Dept. approval.
	§ 82-14:  This chapter shall be enforced by the Code Enforcement Officer as defined by this chapter.

§ 82-15:  Any person . . . which violates any provision of this chapter . . . shall be guilty of a violation, punishable:  (1) By a fine not less than $250 and not exceeding $1,000, or by imprisonment . . . .
	No apparent authority to evict.

No rational basis for eviction on these grounds

	B 85-17
	No building/structure shall be erected/altered without a building permit
	See below – looks like there is authority to evict.  But is it ever done?
	Not a structural alteration as defined in Chapter 85

	B 85-20
	No land shall be occupied or used and no building or structure hereafter erected or altered shall be used or changed in use until a Certificate of occupancy shall have been issued by the Chief Building Inspector, stating that the building or structure or proposed use thereof complies with the provisions of this chapter.
	See below – looks like there is authority to evict.  But is it ever done?
	Not required if no alteration?

	NY PM 303-10
	Every exterior stairway, deck, porch and balcony, and all appurtenances attached thereto, shall be maintained structurally sound, in good repair, with proper anchorage and capable of supporting the imposed loads.
	
	

	NY UC 721.1
	[Smoke detectors]
	
	

	NY UC 1193.2
	[Smoke detectors]
	
	


�Plaintiffs bring this action anonymously.  Courts consider the following factors persuasive in allowing anonymous suits:  plaintiffs are proceeding against a governmental entity, are part of a class, have a legitimate fear of injury, or if naming would reveal involvement in illegal activity.  See, Javier v. Garcia-Botello, 211 F.R.D. 194 (W.D.N.Y. 2002) (migrant workers seeking relief against employers could proceed via pseudonyms on grounds of  fear of retaliation); see also Doe v. Smith, 189 F.R.D. 239 (E.D.N.Y. 1998).  The court in Doe wrote:


Where a plaintiff attacks governmental activity, in many cases, a governmental policy or statute, the plaintiff's interest in proceeding anonymously is particularly strong.   Because governmental policies and statutes generally reflect the interests and opinion of the majority, the plaintiff is likely assuming a minority position that may be politically unpopular. Moreover, unlike a case involving an individual defendant, the government does not have the same interest in protecting its reputation from damaging allegations as does a private, individual defendant.  Finally, since the plaintiff is generally one of a large class of persons who could bring a suit against governmental activity, the plaintiff's individual characteristics, such as the plaintiff's personal credibility, are not at issue.


Id. at 242-43 (internal citations omitted).


�	In terms of health and safety, if anything these evictions present a substantial danger to the life, health and safety of not only those evicted, but also potentially to the life, health and safety of their fellow residents since, if allowed to continue, the eviction of these thousands of laborers will create a dangerous nuisance and public health crisis substantially greater than that posed by the safety violations that the Town seeks to cure.  


�    In fact, those provisions pertaining to the safety of buildings do not even contemplate the type of summary eviction action taken by the Town and are well served by the pre-existing enforcement mechanisms already in place.  See, e.g., Chapter 73 which requires that an owner receive at least 30 days notice of the Town’s proposed action, an official survey and report, an opportunity to cure, and any subsequent action involves a judicial order that the unsafe condition be repaired or removed.


�   The safety conditions cited by defendants as the basis for the evictions were not always imminent or life-threatening.  In the most recent eviction at Berkshire Drive, the only specified safety violations consisted of block egresses, missing smoke detectors, and inconclusive allegations about overcrowding.  The Town did not even assert that these conditions posed any imminent danger to the tenants.  The other offending conditions cited by defendants had to do with the landlord’s failure to comply with certain rental permit requirements.  


�  The Town’s web site merely explains that the complaints received from residents are “categorized into various sub-division and investigated by the corresponding investigative unit. Building Inspectors, Sanitation Inspector and Law Investigators are assigned to investigate complaints.  If a complaint is received by Operation Firestorm that does not fall into the above categories, it is transferred to the correct code.”  Brookhaven.org/departments. However, these provisions do not purport to define the appropriate enforcement measures to be taken.
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