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PRELIMINARY STATEMENT TC \l "1"
This is a class action for declaratory and injunctive relief on behalf of elderly, blind and disabled immigrants lawfully residing in the United States who, solely because of their immigration status, receive assistance at less than the standard of need established by the New York State Legislature for elderly, blind, and disabled individuals in subdivision 2 of SSL § 209.

For the reasons set forth below, the Court should grant summary judgment for the plaintiff class.  Pending a ruling on the motion for summary judgment, the Court should grant a preliminary injunction requiring the State defendant to provide assistance to the named plaintiffs at the standard of need in § 209 for elderly, blind, and disabled persons.

Plaintiffs satisfy all the requirements for granting summary judgment.  As demonstrated below, plaintiffs have made a prima facie showing of entitlement to judgment as a matter of law, and have established the absence of any material issues of fact.  Accordingly, summary judgment in favor of the plaintiffs is appropriate.  See, e.g., Alvarez v. Prospect Hosp., 68 N.Y.2d 320, 324 (1986).

Additionally, issuance of a preliminary injunction is warranted.  This Court need only look to the Court of Appeals’ decision in Aliessa v. Novello, 96 N.Y.2d 418, 730 N.Y.S.2d 1 (2001) (“Aliessa”) to see that plaintiffs are likely to succeed on the merits of their claims.  Here, as in Aliessa, the challenged provisions discriminate against New York residents on the basis of their otherwise lawful immigration status.  In both cases, statutory provisions enacted by the State in response to the immigrant eligibility restrictions in federal benefit programs enacted by Congress in the 1996 Personal Responsibility and Work Opportunity Reconciliation Act (PRWORA) resulted in the denial of necessary benefits that were not replaced by the State by other means.  In both cases, needy immigrants lawfully residing in New York State are denied critical benefits to which they would otherwise be entitled but for their immigration status.    

In this case, plaintiffs are denied assistance at their standard of need because benefits linked to immigrant eligibility for a federal program are being withheld and not replaced by the State.  The benefits have been withheld based on three provisions of the SSL -- SSL §§ 122.1(f), 208.2, and 209.1(a)(iv) -- which operate to deny lawful immigrants who are excluded from the federal Supplementary Security Income program (“SSI”) because of their immigration status, the level of assistance the State has otherwise determined in SSL 209.2 is minimally necessary for the support of elderly, blind and disabled persons generally.  As in Aliessa, the State is withholding benefits from plaintiffs here not because of their lack of need but only because their otherwise lawful immigration status makes them ineligible for related federal benefits.  Thus, the State violates the very same constitutional provisions that the Court of Appeals found in Aliessa were violated by the State as a result of Medicaid program restrictions it imposed on immigrants.

Plaintiffs continue to suffer immediate, grave and irreparable harm.  With each passing day, more and more aged, disabled, and elderly immigrants are forced to live with income that is less than that to which they are constitutionally entitled.  With each passing day, these plaintiffs fall further and further into poverty.  For plaintiffs, this deprivation is responsible for deteriorating health conditions that are often irreversible. For at least one plaintiff, Georgiy Shnitser, this deprivation has resulted in eviction proceedings because he can no longer pay his rent.  Indeed, it is difficult to imagine a class of plaintiffs more in danger of suffering irreparable harm.

Finally, a balancing of equities tips profoundly in favor of plaintiffs.  The harm to each of the plaintiffs is an ever worsening physical, medical and emotional condition.  The prospect of homelessness is a real and immediate one.  The financial harm to the State is de minimis.

Consequently, the Court should grant plaintiffs’ motion for summary judgment.  While that motion is pending, the Court should grant plaintiffs’ motion for a preliminary injunction requiring the State, during the pendency of this action, to provide named plaintiffs with the level of benefits mandated by the standard of need forth in SSL § 209.2 for elderly, blind and disabled persons.  In addition, since the Article 9 prerequisites to a class action are met, the Court should certify the plaintiff class pursuant to CPLR 902.
STATUtORY SCHEMe and STATEMENT OF FACTS TC \l "1"
A. New York’s Assistance Program for the Aged, Blind and Disabled

1. Historical Background

New York State has long recognized the special needs of its elderly, blind and disabled residents.  In 1930, years before the 1938 amendment to the State Constitution that established a constitutional dimension to the obligation of the State and its political subdivisions to provide “aid and care to the needy,” the Legislature enacted a state-wide system of old age relief, entitled “Security Against Old Age Want,” to be administered by city and county welfare officials under the supervision of the State Department of Social Welfare.  In establishing the program, the Legislature declared that:

The care and relief of aged persons who are in need and whose physical or other condition of disabilities seems to render permanent their inability to provide properly for themselves is hereby declared to be a special matter of state concern and a necessity in promoting the public health and welfare.  

(L. 1930, Ch. 382, § 122 to the Public Welfare Law) (emphasis added).

In 1936, in order to take advantage of the federal funds made available under the Social Security Act, the Legislature repealed the 1930 law and replaced it with a new program, entitled Old Age Assistance (“OAA”), maintaining the foregoing declaration of purpose. (L. 1936, Ch. 693, § 1, adding Article XIV-A to the Public Welfare Law.)  At the same time the Legislature added Article XIII, a program for Assistance to the Blind (“AB”), to the Public Welfare Law, replacing a 1922 law that had provided for special allowances for the blind.  (L. 1936, Ch. 693, §7.)  A declaration of legislative purpose strikingly similar to the one justifying the assistance program for the elderly was also included in the AB program:

The care and relief of blind persons who are in need and who are unable to support themselves in whole or in part is hereby declared to be a special matter of state concern and a necessity in promoting public health and welfare.
(L. 1936, Ch. 693, § 7, §112 of the Public Welfare Law) (emphasis added).

The Legislature responded to the special needs of the disabled some years later.  In 1951, Article 7-A, Aid to the Disabled (“AD”), was added to what was then entitled New York’s Social Welfare Law (which had replaced the “Public Welfare Law” in 1941).  Again, the Legislature declared that:

Aid to disabled persons who are in need is hereby declared to be a special matter of state concern and a necessity in promoting the public health and welfare. 

(L. 1951, Ch. 77, §1, adding § 300 to the Social Welfare Law) (emphasis added).

Neither the Home Relief program – the State’s welfare program for the non-elderly, non-disabled and childless poor – added by the Laws of 1936 (Ch. 873), nor the “Aid to Dependent Children” program, added by the Laws of 1937 (Ch. 15), contained such unequivocal language of special legislative concern as these sections expressing the Legislature’s goal of providing adequate assistance to the elderly, blind and disabled.

2. The Current Programs of Aid to the Elderly, Blind and Disabled: Supplemental Security Income and Additional State Payments

In 1974, the federal SSI program, Title XVI of the Social Security Act, came into effect, providing for the federal takeover of income maintenance for aged, blind and disabled persons.  The SSI program established a basic federal minimum income floor for needy elderly, blind and disabled people.  It replaced the federal Aid to the Aged, Blind and Disabled (“AABD”) program through which states had received federal reimbursement for their own individual programs of assistance for blind, elderly and disabled residents.

In response to the establishment of the federal SSI program, New York repealed its OAA, AB and AD programs, since they had become obsolete. (L. 1974, Ch. 1080.)  However, the benefit levels provided by the federal SSI program were well below what New York had been providing to its residents under the State’s programs of aid to the elderly, blind and disabled.  Therefore, New York enacted Title 6 of the Social Services Law, a program of “Additional State Payments for Eligible Aged, Blind and Disabled Persons” (hereafter “state payments” or “additional state payments”) (L. 1974, Ch. 1080).  The Legislature declared its purpose for the enactment of the State payments program to be:

[I]ts commitment to meeting the income needs of aged, blind and disabled persons who are receiving basic supplemental security income benefits or whose income and resources, though above the standard of need for the supplemental security income program, is not sufficient to meet those needs.  In order to maintain assistance for such persons at a level consistent with their needs . . . there is hereby established a state-wide program of additional state payments for aged, blind and disabled persons. 

SSL § 207 (emphasis added).

The Legislature thereby established a statewide “standard of need” for elderly, blind and disabled persons separate and apart from the standard of need in the State’s benefit programs for non-disabled, non-elderly adults and low income families. (See SSL § 209 (1) & (2)).  It was against this standard of need, consisting of the SSI benefit level supplemented by the additional state payments, that the income of elderly, blind and disabled residents of New York was to be measured.  

On approving the state additional payments program for the elderly blind and disabled, Governor Wilson said that the program:

. . . represents a commitment of State funding to mitigate the omissions and inequities of the Federal program, which was purported to assure the widespread relief to older and disabled persons struggling to maintain their independence in the face of economic deprivation. 

(Laws of 1974, Governor’s Memorandum, at 2142) (emphasis added).  

The Legislature authorized the State to contract with the federal Department of Health, Education and Welfare for the administration of the state payments program.  However, the Legislature also directed that in the absence of an agreement for federal administration of the state payments, the social services districts would be responsible for providing such payments, subject to full reimbursement by the State.  (See current SSL § 212.)

B. The Personal Responsibility and Work Opportunity Reconciliation Act of 1996 (“PRWORA”)

With the enactment of PRWORA, Congress exacerbated the “inequities of the Federal [SSI] program” by making most legal immigrants ineligible for benefits.  Pub. L. No. 104-193, 110 Stat. 2105.  As the law was originally enacted, the only immigrants who were to remain eligible for SSI without restriction were lawful permanent residents with a substantial work history (40 qualifying quarters in the Social Security system), honorably discharged veterans or active duty service members and their families.  The SSI eligibility of humanitarian-based immigrants arriving after August 22, 1996 was limited to five years.

Many elderly, blind and disabled immigrants who had been receiving SSI before 1996 were suddenly faced with the loss of these benefits.  Public concern forced a reconsideration of this draconian measure.  One year after PRWORA, in the 1997 Balanced Budget Reconciliation Act, Congress amended the SSI restrictions in PRWORA to eliminate the effect of these restrictions on those immigrants who were lawfully residing in the U.S. on August 22, 1996.  Thus, those who had been in receipt of SSI on the date PRWORA was enacted were permitted to keep their benefits.  In addition, Congress provided that “qualified aliens”
 (hereafter “qualified immigrants”) who were lawfully residing in the U.S. on August 22, 1996 and who later became disabled would be eligible for SSI.  Lastly, Congress extended the SSI eligibility of the humanitarian-based immigrants who arrive in the U.S. after August 22, 1996 to seven-years from the original five, as well as adding Amerasians and Cuban/Haitian entrants to the list.  There has been no expansion of immigrant eligibility in the SSI program since these changes.
In spite of these changes, numerous needy and lawfully residing immigrants, including plaintiffs here, are ineligible for the federal SSI program.  This group includes most qualified immigrants and all immigrants permanently residing under color of law (“PRUCOL”), unless they had been receiving SSI benefits in August of 1996.
  It also includes immigrants like many of the named plaintiffs here, who came to the U.S. in a humanitarian-based status
 after August 22, 1996 and whose eligibility for SSI was thus limited to their first seven years in this country.  

As a consequence of New York’s response to the federal curtailment of SSI eligibility, these immigrants do not receive assistance at the standard of need determined necessary for the aged, blind or disabled.

C. New York’s Welfare Reform Act of 1997

Prior to the SSL amendments made by New York’s Welfare Reform Act of 1997, the immigration related eligibility requirements for state payments were simply that the individual be “. . . either a citizen of the United States or [] an alien who has not been determined by an appropriate federal authority to be unlawfully residing in the United States.”  See Former SSL § 209.1(a)(iv). 
In its 1997 welfare reform legislation, the New York Legislature amended the law to provide that all immigrants who were no longer eligible for SSI because of their immigration status would also no longer be eligible for the state additional payments required to bring their income up to the standard of need.
  In 1998, the 1997 act was amended and this provision was re-codified as SSL § 122.1(f): “[a]n alien who is not ineligible for federal supplemental security income benefits by reason of alien status shall, if otherwise eligible, be eligible to receive additional state payments for aged, blind or disabled persons under section two hundred and nine of this chapter.”  At the same time, Section 209 of the SSL was also amended, to provide that only “a citizen of the United States or [who] is not an alien who is or would be ineligible for federal supplemental security income benefits solely by reason of alien status” is eligible for the state supplement.  (Welfare Reform Act of 1997, as amended by § 8 of the Laws of 1998, Chapter 214.)
  

As a result of these amendments to the SSL, rendering them ineligible for state payments unless their immigration status made them eligible for SSI, plaintiffs and the class they represent are wrongfully provided with a lower level of assistance than other elderly, blind or disabled residents of New York, solely because of their immigration status.
  That lower level of assistance is equal to the standard of need in the State’s public assistance program for the non-elderly and non-disabled.  See SSL § 131-a.
  As a result, the State provides the plaintiff class members with assistance at a significantly lower level than the standard of need in SSL § 209.2, which is applied by the State to all other elderly, blind and disabled persons whose immigration status does not render them ineligible for SSI benefits.

D. The Class of Immigrants Made Ineligible for SSI by PRWORA
Plaintiff class is comprised of elderly, blind and disabled immigrants who, as a result of the immigrant eligibility restrictions enacted by PRWORA receive assistance below the standard of need for elderly, blind, and disabled persons in SSL § 209.  Some members of plaintiff class have never been SSI recipients.  Others, those who came to the U.S. as refugees, were recipients of SSI for a limited time and then were cut off.

The members of plaintiff class who are completely ineligible for SSI after PRWORA include all elderly, blind or disabled immigrants who are either:

· permanently residing under color of law (“PRUCOL”) who were not receiving SSI on August  22, 1996 or

· qualified immigrants, other than humanitarian-based immigrants, who entered the U.S. after August 22, 1996 and who are not lawful permanent residents who can be credited with 40 qualifying quarters or members of the armed services or honorably discharged veterans and their immediate family.

Immigrants who entered the United States after August 22, 1996 in a humanitarian-based status, as did almost all of the named plaintiffs here, are eligible for SSI only during the first seven-years after they enter the U.S.  Thereafter, unless they naturalize, they become ineligible for SSI and, pursuant to SSL §§ 122.1(f), 208.2 and 209.1(a)(iv), for additional state payments as well.  Thus, the plaintiff class also includes all elderly, blind or disabled immigrants in a humanitarian-based status whose SSI benefits and state additional payments have been terminated solely because they have not become citizens.  As the affidavits of several of the named plaintiffs amply demonstrate, elderly and disabled immigrants often face significant language and cognitive barriers in their attempts to become citizens.  See Affirmation of Constance Carden in Support of the Motion for Temporary and Preliminary Relief (Carden Aff.), ¶ 7, Exhs. D, E, F, H & P.
As a result of their ineligibility for SSI benefits, the state has excluded the members of plaintiff class from eligibility for additional state payments under Title 6 of the Social Services Law.  Thus they are denied assistance “at a level consistent with their needs.”  See SSL § 207.

E. Individual Plaintiffs

Many of the named plaintiffs, like plaintiff Boris Khrapunskiy, are elderly and disabled Jewish refugees from the former Soviet Union.  Mr. Khrapunskiy, a refugee from the Ukraine, came to the United States in 1997 and lives alone in Brooklyn, New York.  He is 97 years old.  He suffers from Parkinson’s disease, Alzheimer’s disease, hearing loss, high blood pressure, chronic renal insufficiency, progressive memory decline, insomnia, and mobility impairment.  Mr. Khrapunskiy applied for his citizenship a year ago but has heard nothing to date from the United States Immigration and Citizenship Services (“CIS”).  Because he was not yet a citizen, his SSI and additional state payments were terminated in June 2004.

Mr. Khrapunskiy’s rent is $740 a month.  Although his SSI check of $651 a month was not sufficient to pay his total rent, his granddaughter had been able to make up the difference.  With a public assistance benefit of $352 a month, he now needs almost $400 a month in help from his granddaughter.  She cannot afford to continue.  Without such help, Mr. Khrapunskiy may well become homeless. In that case, he may well end up in a nursing home, at substantially higher cost to the state.

Plaintiff Griselda Batista, a domestic violence survivor from the Dominican Republic, lives in the Bronx, New York with her 14 year old son and her 12 year daughter.  She has been severely abused by her husband and is disabled by hydrocephalus, gastritis, severe hypotension and dizziness. Because she is an abused immigrant who is eligible to file for status on her own behalf and has begun the process of doing so, Ms. Batista meets the definition of a “qualified alien” in the immigration law (8 U.S.C. § 1641(c)).  However, in spite of the fact that she is a qualified alien, she does not have an eligible immigration status for the purpose of SSI benefits, having attained legal status only after August of 1996.  As a result, she is also ineligible for additional state payments.

Beginning in November, Ms. Batista’s rent will be $464, which is $60 more than she has available in income.  She is clearly unable to purchase the type of diet required by her medical condition or to keep up with any of her other bills.

Plaintiff Marianna Popova, a 1997 refugee from the Ukraine whose husband died of cancer in 2002, lives alone and is immobile due to two surgeries.  Although she applied to become a legal permanent resident in December 1998, she was not granted an interview until January 2003 and is still waiting final action by CIS on her application.  

Ms. Popova lost her SSI and additional state payments in July, 2004.  Consequently her non food stamp income has dropped from $651 to $352 per month.  Her monthly rent is $406, not including utilities.  She could pay her rent when she was receiving SSI, but cannot pay it with her meager public assistance grant.  She is presently four months behind in rent and other bills.  Ms. Popova’s disability makes it impossible for her to search for another apartment.

Plaintiff Tatiana Gornyachek is a parolee, a refugee-like status, who came to the United States in 1999 with her former husband and her daughter, hoping to find work.  She applied to become a lawful permanent resident in May 2000 but has encountered inexplicable delays from CIS.   In December 2000, she was diagnosed with malignant lymphoma. Her husband divorced her in 2001.  She is undergoing chemotherapy and radiation treatments.

Since she could not work due to her disability, Ms. Gornyachek applied for public assistance for herself and her daughter.  Because she arrived in the U.S. after August of 1996 she is ineligible for SSI.  She and her daughter are receiving $501 per month in public assistance and $245 in food stamps.   

Ms. Gornyachek’s rent is $570.  She must also pay utilities.  Because her welfare benefits are not enough, she is forced to borrow money from friends to pay these expenses, and has no money for her and her daughter’s daily needs.  Because of her medical condition, she needs vitamins and should be eating a special diet, neither of which she can afford.

Plaintiff Sura Simonova is a 90 year old refugee who lives with her disabled daughter.  She has lost 90 percent of her vision and also suffers from arthritis, a spine injury, headaches and depression.

Ms. Simonova lost her SSI and additional state payments in June, 2004, due to the seven-year time limit for refugees and asylees.  Ms. Simonova’s disabled daughter lost her SSI and additional state payments in July, 2004.  They are both subsisting on public assistance and food stamps.  The loss of her SSI and additional state payments caused Ms. Simonova’s total monthly benefits, including food stamps, to drop $294, from $790 to $496.  Her daughter’s income dropped similarly.  

Their income is barely enough to pay for their rent.  It is not enough to pay for utilities or for other necessary personal and household items.  

Ms. Simonova applied for naturalization on November 13, 2003 but was not called for a citizenship interview for more than a year.  Finally in November 2004, she received notice that her interview was scheduled for February 18, 2005.  Even if she passed the interview, she must then wait to be sworn in as a citizen before she can reapply for SSI.  In the meantime, she and her daughter cannot meet their expenses.

Plaintiff Alina Garcia fled Cuba because of repression by the Castro regime and entered the United States as a Cuban Entrant.  She became a lawful permanent resident in February of 1997. 

Ms. Garcia had a stroke when she was still living in Cuba, and has severe memory problems as a result.  She also has diabetes, acid reflux disease and intermittent incontinence.  She cannot walk without the aid of special crutches.  She requires the assistance of a home health aide who helps with everyday tasks such as cooking and cleaning.  Because of her medical conditions, she should be on a restricted diet but the food she should eat is too expensive for her to buy.  In addition to her physical problems, Ms. Garcia also suffers from depression. 

Ms. Garcia’s SSI benefits and additional state payments were terminated in February of this year.  As a Cuban Entrant, she was eligible for SSI, but because she entered the U.S. after August 22, 1996, she was only eligible for 7 years.  Although she applied for citizenship in 2002, she was unable to pass the requisite tests.  CIS rejected her application for a waiver.  Having failed to become a citizen by the time the 7 years had passed, she lost her SSI benefits and with them, her state payments.  She is currently receiving welfare.

Ms. Garcia lives in public housing so her welfare benefits do cover her rent.  However, although she also receives food stamps, she is unable to pay for the food necessary for her special diet.  In her neighborhood the food she requires, including fresh fruits and vegetables and soy milk, is extremely expensive.  She is too disabled to travel to where food costs might be more reasonable.

Plaintiff Esfir Olman is an 82 year-old refugee from Kharkov, Russia.  She arrived in the United States on June 17, 1997, with her son and his family, and now lives alone in Queens, New York.

Shortly after arriving in the United States, she began receiving SSI and additional state payments on the basis of age.  However, she is also a diabetic and has a blood disorder (lymphoma).  She also has heart, kidney and liver problems, as well as severe depression.  She uses a walker.  In December 2003, she had a stroke and spent 20 days in the hospital.

Ms. Olman lost her SSI benefits as of July 1, 2004, due to the seven-year time limit for refugees and asylees.  At that time, she had been receiving $651 per month in SSI benefits and additional state payments. 

When she received the notice of termination of her SSI benefits, she applied for public assistance.  She is now receiving $352 in public assistance per month.  However, she has more than $800 in basic monthly expenses, including rent of $765.

Since she was cut off of SSI and additional state payments, her son has been forced to support her and to help pay her rent, but he can only continue to support her temporarily.  Her son has a family, a wife and 16 year-old daughter, to support. 

Ms. Olman applied for naturalization August 7, 2002 and had interviews on August 11, 2003 and October 30, 2003.  However, because of her age and poor health, she was unable to pass the written examination for naturalization.  She applied for a waiver of the examination requirement due to her disability but was denied.    She reapplied on August 25, 2004, but has no certainty she will succeed this time and, in any case, the application process is likely to take more than a year.  In the meantime, when her son can no longer help her, she will face eviction.

Like many of the plaintiffs described above, plaintiffs Georgiy Shnitser, Betya Barabanova, Arkadiy Kats, Misha Abramov, Parat Abramova, Yelena Bragilevskaya, Ilya Bragilevskoy, Lyudmila Solodukha, Vadim Kogan, Anna Levitina, Rudolph Lioznov, Zisel Sher and Yakov Yarin are elderly and disabled Jewish refugees from the former Soviet Union who came to the United States after August of 1996 and who have now lost their SSI and additional state payments.  They are trying to become citizens but some have difficulties with the language and civics requirements and many are victims of the backlogs and delays in CIS.  They suffer from such disabilities as heart disease, emphysema, hypertension, arthritis, mobility impairments, digestive problems, dementia and depression.  They cannot meet their basic expenses.  Because he has been unable to pay his rent since his benefits were reduced in October of last year, Mr. Shnitser has been served with an eviction proceeding.  An updated affidavit describing Mr. Shnitser's current situation is attached to this Motion.

ARGUMENT TC \l "1"
As set forth in detail below, the Court should grant summary judgment for the plaintiff class.  Pending a ruling on the motion for summary judgment, the Court should grant a preliminary injunction on behalf of the named plaintiffs directing the State defendant to provide them with assistance equal to the standard of need for elderly, blind, and disabled persons in SSL § 209.2.
II. STANDARDS ON THIS MOTION

Plaintiffs are entitled to summary judgment because this action involves no genuine dispute of material issues of fact.  A summary judgment motion "shall be granted if, upon all the papers and proof submitted, the cause of action or defense shall be established sufficiently to warrant the court as a matter of law in directing judgment in favor of any party."  N.Y. C.P.L.R § 3212(b) (2004).  To defeat a motion for summary judgment the opposing party must "show facts sufficient to require a trial of any issue of fact.”  Id.  At the core of this action is a dispute over the interpretation and construction of New York Social Services Law, New York Constitution and the United States Constitution.   Therefore, only material questions of law are involved.  Hertz Corp. v. Corcoran, 137 Misc. 2d 403, 404, 520 N.Y.S.2d 700 (Sup. Ct. N.Y. County 1987) (Where an issue is one of statutory interpretation, and there is no question of fact or factual interpretation, summary judgment is appropriate as only questions of law are involved).  Here, there are no material issues of disputed fact, but only pure issues of law.  Thus, and for the for the reasons stated elsewhere herein, the Court should grant summary judgment to Plaintiffs.  
Plaintiffs also satisfy the three prong test established by the New York courts for the granting of preliminary injunctive relief.  Plaintiffs satisfy the three-pronged test established by the New York courts for the granting of preliminary injunctive relief:  (1) a likelihood of success on the merits, (2) irreparable harm, and (3) the equities weigh in favor of plaintiffs and class members.  See McCain v. Koch, 117 A.D.2d 198, 502 N.Y.S.2d 720 (1st Dep’t. 1986), rev’d in part by, 70 N.Y.2d 109, 517 N.Y.S.2d 918 (1987); see also Sachellaridou v. Pasent Realty Co., 104 A.D.2d 764, 765, 480 N.Y.S.2d 489, 490 (1st Dep’t. 1984).  

Furthermore, this Court has the authority to issue a preliminary injunction mandating specific conduct by government agencies.  See McCain v. Koch, 70 N.Y.2d 109, 116, 517 N.Y.S.2d 918, 920 (1987) (“There is no question that in a proper case Supreme Court has power as a court of equity to grant a temporary injunction which mandates specific conduct by municipal agencies”) (citing, inter alia, Bachman v. Harrington, 184 NY 458, 462-464 (1906); Tucker v. Toia, 54 A.D.2d 322, 324-326, 388 N.Y.S.2d 475, 476-479 (4th Dep’t 1976)).  

Consequently, this Court should issue a preliminary injunction restraining defendant from applying the restriction in SSL §§ 122.1(f), 208.2 and 209.1(a)(iv), which deny additional state payments under Title 6 of the Social Services Law to plaintiffs solely because of their immigration status.

III. PLAINTIFFS HAVE established a likelihood of success on the merits

A.  SEQ CHAPTER \h \r 1Denial of Assistance to Class Members at the Standard of Need in SSL § 209.2 Violates Section 1, Article XVII of the Constitution

Article XVII, §1 of the New York Constitution provides that “[t]he aid, care and support of the needy are public concerns and shall be provided by the state and by such of its subdivisions, and in such manner and by such means, as the legislature may from time to time determine.”  

Article XVII’s provisions are compulsory, not discretionary.  As described by its framers, Section 1 of Article XVII created “a concrete social obligation which no court may ever misread.”  See Tucker v. Toia, 43 N.Y.2d 1, 8, 400 N.Y.S.2d 728, 731 (1977) (quoting from the Revised Record of the Constitutional Convention of the State of New York, vol. III, at 2126 (invalidating a requirement that minors obtain a court-ordered support determination before they can become eligible for welfare benefits because the imposition of such an eligibility requirement was unrelated to need)).

As the Court of Appeals held in Tucker, “the provision for assistance to the needy is not a matter of legislative grace; rather, it is specifically mandated by our Constitution.”  43 N.Y.2d at 7, 400 N.Y.S.2d at 730.  Article XVII “was adopted in 1938, in the aftermath of the great depression, and was intended to serve two functions:  First, it was felt to be necessary to sustain from constitutional attack the social welfare programs first created by the State during that period . . . ; and, second, it was intended as an expression of the existence of a positive duty upon the State to aid the needy.”  Id.  

The legislative history of the 1938 Constitutional Convention demonstrates “a clear intent that State aid to the needy was deemed to be a fundamental part of the social contract.”  Id.  For example, Edward F. Corsi, Chairman of the Committee on Social Welfare, who moved the adoption of Article XVII at the 1938 Convention, stated in emphatic terms:

We have made provision for the relief of the needy. Convinced that the care of the unemployed and their dependents is in our modern industrial society a permanent problem of major importance affecting the whole of society, we have recommended that:

“The aid, care and support of the needy are public concerns and shall be provided by the State and by such of its subdivisions and in such manner and by such means as the Legislature may from time to time determine.”

Here are words which set forth a definite policy of government, a concrete social obligation which no court may ever misread.  By this section, the committee hopes to achieve two purposes:  First: to remove from the area of constitutional doubt the responsibility of the State to those who must look to society for the bare necessities of life; and, secondly, to set down explicitly in our basic law a much needed definition of the relationship of the people to their government.

While the obligation expressed in this recommendation is mandatory, in that the Legislature shall provide for the aid, care and support of persons in need, the manner and the means by which it shall do so are discretionary.

The Legislature may continue the system of relief now in operation.  It may preserve the present plan of reimbursement to the localities.  It may devise new ways of dealing with the problem.  Its hands are untied.  What it may not do is to shirk its responsibility which, in the opinion of the committee, is as fundamental as any responsibility of government.

Tucker,  43 N.Y.2d at 7-8, 400 N.Y.S.2d at 730-731 (quoting from Revised Record of the Constitutional Convention, vol III, p 2126 [1938])).  

Reviewing this legislative history, “as well as the mandatory language of the provision itself,” the Court in Tucker held that “section 1 of article XVII imposes upon the State an affirmative duty to aid the needy.”  This duty “unequivocally prevents the Legislature from simply refusing to aid those whom it has classified as needy.”  43 N.Y.2d at 8, 400 N.Y.S.2d at 731; see also Aliessa v. Novello, 96 N.Y.2d 418, 428, 730 N.Y.S.2d 1, 8 (2001); Jiggetts v. Grinker, 75 N.Y.2d 411, 416, 554 N.Y.S.2d 92, 94 (1990).

In SSL § 209.2, the legislature has set forth the minimum monthly income, the “standard of need,” it considers necessary to provide adequately for indigent elderly, blind and disabled persons.  See Rice v. Perales, 193 A.D.2d 1135, 1136, 599 N.Y.S.2d 211, 212 (4th Dept. 1993) (holding that “Social Services Law § 209.2 establishes a higher standard of need [than the welfare standard] for those who are disabled”).  Elderly, blind and disabled people whose income falls below that standard are considered needy and must be helped.
  

How the State meets the needs of those it has defined as needy is left to the Legislature to determine.  Bernstein v. Toia, 43 N.Y.2d 437, 402 N.Y.S.2d 342 (1977) (holding that New York’s institution of uniform shelter allowances to replace its system of tailoring the shelter grant to the circumstances of the particular welfare recipient did not violate Article XVII even though these uniform allowances were in certain instances insufficient to pay the entire rent of individual recipients). However, the State cannot refuse to help those it has classified as needy nor can it provide less assistance than is necessary to meet their standard of need. 

When the state refuses to provide assistance, or provides assistance at a lower standard of need, based on a factor unrelated to need, courts have consistently held that such classifications violate the State’s obligation under Article XVII, Section 1, of the State Constitution.  See Tucker v. Toia, 43 N.Y.2d 1, 400 N.Y.S.2d 728 (1977) (rejecting as unrelated to need, and therefore unconstitutional, the State’s requirement that, in order to qualify for assistance, a minor first obtain an order of disposition in Family Court); Lee v. Smith, 43 N.Y.2d 453, 402 N.Y.S.2d 351 (1977) (holding that the existence of the separate standard of need in SSL Section 209 cannot justify the exclusion of SSI recipients from access to the State’s public assistance program if the result is to leave elderly, blind and disabled persons with a level of assistance that is less than that provided to all other classes of needy persons); Brown v. Wing, 170 Misc. 2d 554, 649 N.Y.S.2d 988 (Sup. Ct. Monroe County 1996), aff’d, 241 A.D.2d 956, 663 N.Y.S.2d 1025 (4th Dep’t 1997) (holding that the State may not establish different levels of assistance based solely on the length of residence in the state, since one’s length of residence is unrelated to need). 

The establishment of a distinct standard of need for the elderly, blind and disabled in SSL § 209.2 dates back to 1974, when the State terminated its Aid to the Aged, Blind and Disabled programs and shifted all its needy elderly, blind and disabled residents into the newly established federal SSI program.  However, the SSI benefit levels were considered woefully inadequate to meet their needs.  To remedy this deficiency, a new program was established in Title 6 of the Social Services Law, the Additional State Payments program (ASP), to provide state funded assistance in an amount sufficient to bring the income of the aged, blind and disabled to a “level consistent with their needs.”  SSL § 207.  To provide a standard against which the shortfall in SSI benefits would be measured, the Legislature included a standard of need for the elderly, blind and disabled in SSL § 209.2. 

To take full advantage of the federal funding available to the states when the SSI program was established, New York accepted the federal government’s offer to administer the State’s ASP program in conjunction with the federal SSI program. Thus, New York contracted with the federal government to disburse its additional state payments to needy elderly, blind and disabled persons through the SSI program, including to those whose income makes them ineligible for SSI but which is still below the State’s standard of need in SSL § 209.2. 

The members of plaintiff class meet all needs-related eligibility requirements for assistance at the standard of need in SSL § 209.2: they are all either over 65 years old, blind or disabled; they do not have countable income in an amount equal to or greater than the standard of need established in subdivision SSL § 209.2, and they do not have countable resources in an amount equal to or greater than the amount of resources an individual or couple may have and remain eligible for SSI.  See SSL § 209.1(a)(i) - (iii).  However, since August 22, 1996, the State has failed to provide plaintiff class with assistance at this standard.  It has done so solely because of the federal immigrant eligibility restrictions imposed by Congress on the receipt of SSI benefits, restrictions based not on need but on immigration status.  The State’s failure to meet plaintiffs’ needs -- as the Legislature has itself defined them -- violates the State’s duty under Article XVII, §1 of the State Constitution.

In August of 1996, in addition to enacting the immigrant eligibility restrictions that deprived most aged, blind and disabled lawful immigrants of access to the SSI program, Congress also prohibited the federal government from continuing to provide state funded assistance through the SSI program via the states’ ASP programs to persons whose immigration status made them ineligible for the SSI program.  Nothing in the 1996 law, however, prevented the states that contract with the federal government to disburse state assistance to the elderly, blind and disabled from administering the state’s benefits themselves with respect to those whose immigration status excludes them from the SSI program. 
The immigrant eligibility restrictions imposed by Congress on the SSI program in 1996 were entirely based on such non-needs related factors as whether the immigrant: (1) entered the United States after or before August 22, 1996; (2) entered as a refugee or in some other lawful immigration status; (3) is a lawful permanent resident who can be credited with 40 qualifying quarters in the Social Security system, or (4) has naturalized.  Though the courts have consistently held that the federal government may impose immigration related classifications in determining eligibility for federal benefit programs, neither equal protection nor Section 1 of Article XVII of the State’s constitution allow the State to make such classifications in its state funded programs. Compare Abreu v. Callahan, 971 F. Supp. 799 (S.D.N.Y. 1997) (holding that the immigration status-related eligibility restrictions Congress imposed on the SSI program in 1996, were not unconstitutional), with Aliessa v. Novello, 96 N.Y.2d at 429, 730 N.Y.S.2d at 10 (holding that the State’s imposition of the immigrant eligibility rules imposed by Congress on the federal program on the state’s Medicaid program “impos[es] on plaintiffs an overly burdensome eligibility condition having nothing to do with need, depriving them of an entire category of otherwise available basic necessity benefits”) and Minino v. Perales, 168 A.D.2d 289, 562 N.Y.S.2d 626 (1st Dept. 1990), aff’d, 79 N.Y.2d 883, 581 N.Y.S.2d 162 (1992) (the State may not  deny state funded assistance for reasons related to immigration status rather than need, nor cannot justify such denial on the basis of identical eligibility restrictions imposed in the federally funded program).

Nevertheless, in New York’s Welfare Reform Act of 1997, as amended, New York imported these same non-need based restrictions in the SSI program into its ASP program.  It did so by adding Section 122.1(f) to New York’s Social Services Law and amending SSL § 209.1 (a)(iv) to exclude all elderly, blind and disabled persons whose immigration status makes them ineligible for SSI from receiving assistance through the ASP program sufficient to bring their income to the standard of need in SSL § 209.2.  Since August 22, 1996, the State has provided needy elderly, blind and disabled persons who are ineligible for SSI solely because of their immigration status only with assistance at the lower standard of need set forth in SSL § 131-a for the non-elderly and non-disabled. By failing to provide the members of plaintiff class with assistance at the appropriate standard of need, the State has imposed a non-needs based requirement, the receipt of SSI benefits, on the eligibility of elderly, blind or disabled immigrants to receive that level of benefits to which their need entitles them.

The State cannot, consistent with its constitutional obligation under Article XVII, define the standard of need in SSL § 209.2 in such a way as to exclude elderly, blind and disabled persons based on factors having nothing to do with need, such as whether the individual is receiving benefits through another program or whether the federal government has agreed to share the responsibility with the State. See, e.g. Lee v. Smith (invalidating the Social Services law provision that excluded needy elderly, blind and disabled persons from State funded welfare assistance solely based on the fact that they were receiving SSI).  When, as here, the ineligibility of plaintiffs for SSI benefits is based solely on their status as immigrants, the State’s actions violate not only its obligation under Article XVII, §1, but plaintiffs’ rights to equal protection as well. Aliessa v. Novello, supra.; Minino v. Perales, supra.

The Court of Appeals’ decision in Aliessa is squarely on point.  In both Aliessa and the case here, the challenged provisions discriminate against New York residents on the basis of their otherwise lawful immigration status.  In both cases, the statutory provisions were enacted by the State in response to the immigrant eligibility restrictions in federal benefit programs enacted by Congress in 1996.  In both cases, needy immigrants lawfully residing in New York State, solely because of their immigration status, are denied assistance at the level to which they would otherwise be entitled.    

At issue in Aliessa was a provision in SSL § 122 enacted through the State’s 1997 Welfare Reform Act that denied state funded Medicaid benefits to immigrants in immigration categories excluded from access to the federal Medicaid program as a result of the immigrant restrictions in PRWORA.  See SSL § 122(c).  The Court held that the provision violated Article XVII, Section 1 by depriving the needy plaintiffs of benefits solely on the basis of their immigration status rather than their level of need.  

In this case, three provisions of the SSL -- SSL §§122.1(f), 208 and 209.1(a)(iv) -- operate to deny lawful immigrants who are excluded from the federal SSI because of their immigration status, the level of assistance the state has otherwise determined in SSL 209.2 is minimally necessary for the support of elderly, blind and disabled persons generally.  As in Aliessa, the state is denying plaintiffs assistance to which they would otherwise be entitled, not because of their lack of need but only because their otherwise lawful immigration status makes them ineligible for related federal benefits.  Thus, the State violates the very same constitutional provisions that the Court of Appeals found in Aliessa to have been violated by a statute restricting Medicaid benefits to indigent immigrants solely because of their immigration status. 

 The Aliessa Court struck down the provisions of SSL § 122 that excluded lawful immigrants from the benefits of the Medicaid program because the “concept of need play[ed] no part in the operation of the [statute].”  Aliessa, 96 N.Y.2d at 429, 730 N.Y.S.2d at 9.  Here, the concept of need also plays no part in the operation of the challenged provisions of SSL §§ 122, 208 and 209.  Like SSL §122(1)(c) denying state funded Medicaid to New York residents solely because their immigration status made them ineligible for the federal program, SSL §§122(1)(f), 208 and 209.2(a)(iv) operate to deny plaintiffs state funded benefits at the State’s standard of need for elderly, blind or disabled persons solely because their immigration status makes them ineligible for the federal SSI program.  In both cases, the State discriminates against immigrants, not on the basis of need, but on the basis of their immigration status.  Consequently, like § 122.1(c), the State’s implementation of §§ 122.1(f), 208 and 209.1(a)(iv) to deny elderly, blind or disabled immigrants with assistance at their standard of need is unconstitutional under Article XVII, § 1 of the New York Constitution.  

The fact that plaintiffs receive some assistance from the State through the State’s welfare program is not sufficient to overcome the unconstitutionality of the State’s provision of such assistance at less than their standard of need.  In Aliessa, the Court of Appeals placed no weight on the fact that the State was providing some benefits to the plaintiffs in the form of Safety Net Assistance (“Safety Net”) and Emergency Medicaid.  The Court held that as long as the State continued to exclude the Aliessa plaintiffs from full Medicaid coverage, it violated Article XVII of the State Constitution.  Aliessa, 96 N.Y.2d at 429, 730 N.Y.S.2d at 9-10.  Similarly here, the fact that plaintiffs are receiving some benefits is insufficient to meet the State’s constitutional obligation when those benefits fall below the standard of need set by the Legislature for elderly, blind or disabled people.

Also directly on point is the Court of Appeals’ decision in Lee v. Smith, supra.  In 1974, when New York established the ASP program to be administered by the Social Security Administration in conjunction with the SSI program, it amended SSL 158.2 to provide that elderly, blind and disabled persons in receipt of SSI benefits would not be eligible for Home Relief (now Safety Net) assistance.
  At that time, in certain cases, this exclusion of SSI recipients from the State’s welfare program had the effect of leaving aged, blind and disabled people with less assistance than other needy people.  This was the case in the few districts where the welfare standard of need, because of higher shelter allowances, was greater than the standard of need in SSL § 209.2.  

The Lee Court noted that classification of the aged, blind and disabled into a separate category is not in itself unusual, nor is it discriminatory when it inures to their benefit, inasmuch as it recognizes their need at a level equal to or greater than the need of others.  See Lee, 43 N.Y.2d at 460, 402 N.Y.S.2d at 355.  Nevertheless, the Court held that the receipt of SSI benefits itself, unrelated to need, cannot be the factor determining the appropriate level of assistance that must be provided.  The fact that providing welfare benefits to SSI recipients whose assistance falls below the welfare standard of need would entail additional costs to the State did not persuade the Court, which held that the “…State’s duty remains…[and] cannot be avoided by irrevocably assigning the aged, disabled and blind to the Federal program without recourse to State aid . . . .”  Lee v. Smith, 43 N.Y.2d at 463, 402 N.Y.S.2d at 356.  Lee unequivocally stands for the proposition that, while the State may take full advantage of federal funds that are made available to help the State in its obligation to provide for the needy, the State retains the primary responsibility under New York’s Constitution for insuring that these needs are met at the appropriate standard of need. 

The Court of Appeals’ holdings in Aliessa and Lee are dispositive here.  They compel the conclusion that the State may not constitutionally deny assistance necessary to meet plaintiffs’ standard of need solely because the plaintiffs are ineligible for federal SSI benefits on account of their immigration status.  Simply put, their immigration status is completely unrelated to need.  The State’s denial of assistance on account of immigration status is therefore unconstitutional.

The manner and means by which the State fully meets the plaintiffs’ needs is within the State’s discretion.  Indeed, it is neither the Court’s nor the plaintiffs’ job to tell the defendant how or what program to use to meet that need.  However, if this Court declares that New York’s denial of assistance to plaintiffs at their standard of need based solely on immigration status is unconstitutional, then the defendant would have a number of options available to comply with the judgment.

First, the defendant could provide Safety Net or Family Assistance benefits up to the requisite standard of need.  SSL § 131-a expressly authorizes this form of relief.  Family Assistance is the program for providing welfare benefits in New York State to indigent households with minor children.  See SSL § 349.  Safety Net Assistance is the “safety net” program for providing welfare benefits to all other needy households in New York State who are not eligible for Family Assistance or another form of assistance, such as SSI.  See SSL § 157.1.

In general, the standard of need in the Family Assistance and Safety Net Assistance is comprised of the personal needs allowances in SSL § 131-a(2)(a), supplemented by the home energy allowances in § 131.3(c) and (d) and the appropriate shelter and fuel for heating grants as set by the State Commissioner.  However, § 131-a(2)(b) provides:  “In addition to the above, the standard of need shall include amounts . . . for which specific provision is otherwise made in article five of this chapter.” See SSL § 131-a(2)(b) (emphasis added).  The standard of need for elderly, blind, and disabled persons in § 209 is within Article 5.  Therefore, Safety Net or Family Assistance may be paid in amounts up to the standard of need set forth in § 209.  Since the plaintiffs and all members of the plaintiff class are eligible for and in receipt of Safety Net or Family Assistance, the State defendant could fully meet their needs by making supplemental payments pursuant to SSl § 131-a.

Indeed, this is precisely the method the State currently uses to provide supplemental shelter allowance payments to families with children who reach their time limit on federal welfare assistance.  See Jiggetts v. Dowling, 196 Misc. 2d 678, 475 N.Y.S.2d 731 (Sup. Ct. N.Y. County 2003).  In fact, State regulations adopted in response to orders in the Jiggetts case now explicitly authorize supplemental rental allowances for Safety Net families with children who “time out” of federal welfare assistance.  See 18 N.Y.C.R.R. § 352.3(a)(1).  Similar supplemental rental allowances are also available to public assistance recipients who have “been medically diagnosed as having AIDS or HIV-related” illness.  18 N.Y.C.R.R. § 352.3(k)(1).  The defendant could readily authorize supplemental allowances under the Safety Net or Family Assistance program sufficient to meet the SSL § 209 standard of need for those immigrants whose status makes them ineligible for the federal SSI program.

Alternatively, the defendant could establish a mechanism for applying for and delivering ASP benefits for applicants who are ineligible for ASP solely because of immigration status.  Such payments would be permissible because the unconstitutional bar on ASP assistance to immigrants would be enjoined by the Court and severed from the rest of the statute.  As the Supreme Court has held in the analogous circumstance involving an unconstitutional provision of an act of Congress, “whenever an act of Congress contains unobjectionable provisions separable from those found to be unconstitutional, it is the duty of this court to so declare, and to maintain the act in so far as it is valid.”  Regan v. Time, Inc., 468 U.S. 641, 652-53 (1984) (quoting El Paso & Northeastern R. Co. v. Gutierrez, 215 U.S. 87, 96 (1909)).  “Unless it is evident that the legislature would not have enacted those provisions which are within its power, independently of that which is not, the invalid part may be dropped if what is left is fully operative as a law.”  Buckley v. Valeo, 424 U.S. 1, 108 (1976) (per curiam); see INS v. Chadha, 462 U.S. 919, 931-32 (1983) (“the invalid portions of a statute are to be severed ‘[unless] it is evident that the Legislature would not have enacted those provisions which are within its power, independently of that which is not.’”).

B.  SEQ CHAPTER \h \r 1New York State Has Violated the Equal Protection Clauses of the New York State and U.S. Constitutions By Enacting Classifications Among Legal Immigrants

New York State has violated the Equal Protection Clauses of the New York State and the U.S. Constitutions by denying assistance at the appropriate standard of need to plaintiffs based solely on their immigration status.  New York State’s Constitution, like the federal Constitution, prohibits the State from denying equal protection of the laws to its residents.  Specifically, Article I, Section 11 of the New York State Constitution states:  “No person shall be denied the equal protection of the laws of this state or any subdivision thereof.”  N.Y. Const., art. I, § 11.

The sections of the New York Social Services Law challenged by plaintiffs here, like the section challenged in Aliessa, 96 N.Y.S.2d at 430, 730 N.Y.S.2d at 10, “create[s] classifications based on alienage.”  Consequently, strict scrutiny is the appropriate standard to determine whether these provisions violate the equal protection clause.  In employing strict scrutiny, the Court of Appeals rested its decision in Aliessa on a long line of Supreme Court cases.  See Bernal v. Fainter, 467 U.S. 216, 219 (1984)  (“a state law that discriminates on the basis of alienage can be sustained only if it can withstand strict judicial scrutiny”); Graham v. Richardson, 403 U.S. 365, 372 (1971) (heightened solicitude is appropriate because “[a]liens as a class are a . . . ‘discrete and insular’ minority”); Nyquist v. Mauclet, 432 U.S. 1, 7 (1977) (“In undertaking this scrutiny, ‘the governmental interest claimed to justify the discrimination is to be carefully examined in order to determine whether that interest is legitimate and substantial, and inquiry must be made whether the means adopted to achieve the goal are necessary and precisely drawn’” (quoting Examining Bd. of Eng’rs, Architects & Surveyors v. Flores de Otero , 426 U.S. 572, 605 (1976)); Foley v. Connelie, 435 U.S. 291, 294 (1978) (invalidating welfare statutes in Arizona and Pennsylvania which denied benefits to those who “pending their eligibility for citizenship ‑‑ have no direct voice in the political process”); Plyler v. Doe 457 U.S. 202, 217 (1982) (holding that a state must demonstrate “that its classification has been precisely tailored to serve a compelling governmental interest”). 

A state that adopts a classification based on immigration status “bears a heavy burden of justification.”  In re Griffiths, 413 U.S. 717, 721 (1973) (internal quotations omitted) (citations omitted).  Numerous state restrictions on aliens have been condemned as unconstitutional under this exacting standard.  See Examining Bd. v. Flores de Otero (striking state law excluding immigrants from the private practice of engineering); Nyquist v. Mauclet, Sugarman v. Dougall, 413 U.S. 634 (1973) (striking state law barring aliens from employment in permanent positions in competitive class of state civil service); Graham v. Richardson (invalidating the durational residency requirements imposed by Arizona and Pennsylvania on aliens as a prerequisite for welfare eligibility).

Accordingly, to sustain the constitutionality of providing assistance to plaintiffs at less than the standard of need in § 209.2, the State has the nearly insurmountable task of demonstrating that provision of a lower level of assistance based solely on immigration status is the least restrictive means available to serve a compelling government interest.

In Aliessa, where the state confronted the same issues as it does in this case, the State did not even try to argue that it had a compelling state interest for excluding needy immigrants from the State’s Medicaid program.  What the State did argue in Aliessa, was that SSL § 122(c) “implements title IV’s (of PRWORA) Federal immigration policy and should therefore be evaluated under the less stringent ‘rational basis’ standard.” Aliessa, 96 N.Y.2d at 432, 730 N.Y.S.2d at 12.  However, that argument failed in Aliessa and it must here.

A state’s treatment of immigrants that differs from its treatment of others could be analyzed under a rational basis standard only if the standards or policies were imposed by Congress and are uniform for all the states.  See U.S. CONST. art. I, § 8, Cl. 4 (authorizing the Federal Government to “establish [a] Uniform Rule of Naturalization”).  However, that was not the case in Aliessa nor is it the case here.  The Court of Appeals in Aliessa found that the framers of the U.S. Constitution did not include the word “uniform” by accident when endowing the federal government with such powers.  Rather, “[i]t was an imperative design.”  Aliessa, 96 N.Y.2d at 434 n.17, 730 N.Y.S.2d at 13 n.17.  Thus, there are substantial limitations upon the authority of states to make classifications based on alienage that might interrupt the uniform federal scheme.  See Takahashi v. Fish & Game Comm’n, 334 U.S. 410, 419 (1948) (“State laws which impose discriminatory burdens upon the entrance or residence of aliens lawfully within the United States conflict with this constitutionally derived federal power to regulate immigration, and have accordingly been held invalid”); Graham, 403 U.S. at 378  (“State laws that restrict the eligibility of aliens for welfare benefits merely because of their alienage conflict with these overriding national policies in an area constitutionally entrusted to the Federal Government”). 

Even where, as here, the State is making distinctions between classes of lawfully residing immigrants with respect to their eligibility for benefits that mimic exactly those made by Congress in its federal programs, Aliessa is clear:  Congress does not have the authority “to permit state legislatures to adopt divergent laws on the subject of citizenship requirements.”  Aliessa, 96 N.Y.2d at 434, 730 N.Y.S.2d at 13 (quoting Graham v. Richardson, 403 U.S. at 382) (a federal statute authorizing “discriminatory treatment of aliens at the option of the States” would present “serious constitutional questions”) (emphasis in the original).  Accordingly, the Aliessa court held that Congress does not have the power to “authorize New York to determine for itself the extent to which it will discriminate against legal aliens.”  96 N.Y.2d at 433, 730 N.Y.S.2d at 13.  

The SSL provisions challenged here cannot survive strict scrutiny review and thus violate plaintiffs’ right to equal protection.  In a similar case, Teytelman v. Wing, 2 Misc. 3d 608, 773 N.Y.S.2d 801 (Sup. Ct. N.Y. County 2003), the court granted plaintiff immigrants a preliminary injunction prohibiting the State from denying them benefits under New York’s Food Assistance Program based solely on their date of entry to the U.S. and other non-needs, immigration-related distinctions, holding that her decision was compelled by the Court of Appeals’ decision in Aliessa.  This case resembles Aliessa even more closely than Teytelman did, in that SSI and additional state payments, like Medicaid, are available to citizens and some aliens, whereas the food assistance program at issue in Teytelman was available only to aliens.  Based on the Court of Appeals’ decision in Aliessa, plaintiffs here are most likely to prevail on their claim that Sections 122.1(f), 208 and 209.1(a)(iv) violate equal protection, and should likewise be granted a preliminary injunction.

IV. Plaintiffs Continue to Suffer Immediate, Grave and Irreparable Harm

The plaintiffs are suffering irreparable harm as a result of being denied the additional state payments necessary to bring their income up to the standard of need set out in Social Services Law Section 209.2 for elderly, blind and disabled New York residents.  Plaintiffs are left without enough money to pay their rent; to buy the kind of foods they have been told they must eat in order to avoid serious deterioration in their health, and to buy those household and personal items minimally necessary to maintain some dignity.

Most of the named plaintiffs came to this country as refugees.  As they became elderly or disabled, because they were still within the first seven years of their residence in this country, they were eligible for SSI benefits and an additional state payment.  This provided them with a monthly income that met the minimum standards for the elderly, blind and disabled set by the Legislature in SSL § 209.1. Within the past months, each of these plaintiffs have exhausted their seven-year period of eligibility for SSI and now find themselves dependent on welfare benefits that are significantly less than they had been receiving, benefits meant to provide temporary assistance to the non-disabled and non-elderly poor.  As a result, these most vulnerable of people face homelessness, hunger and worsening health.  It is difficult to imagine a class more desperately in need of immediate relief.  That their need is immediate and urgent is amply illustrated by the illustrative examples of a few: 

Plaintiff Boris Khrapunskiy is a 97 year old refugee.  He lives in studio apartment that costs $740 a month. While he was receiving SSI, his granddaughter could provide the $100 extra a month he needed to pay his rent.  Now that he only receives $352 a month in welfare, the shortfall between his income and his rent is too great for his granddaughter to continue to pay. Mr. Khrapunskiy does not know what he will do now. He is too medically fragile to survive the shelter system; he would probably have to be transferred to a nursing home, at significantly higher public cost than the additional income necessary to help him pay his rent.

Plaintiff Esfir Olman’s rent is $764. She must also pay for her utilities.  Ms. Olman is an 82 year old refugee who lost her  $651 monthly benefits when she exhausted her 7 years of eligibility.  Now she can no longer afford her rent and utilities with the $352 a month she receives in welfare benefits. She has no other source of income.

Plaintiff Georgiy Shnitser is an 82 year old refugee from the Ukraine.  He is practically blind.  Though he lived for some time with his daughter, she was unable to continue to take care of him because of his severe physical disabilities, so he moved to a home for the aged in Far Rockaway.  The $651 a month he received in his federal SSI benefit and additional state payment was sufficient to pay his rent of $542 and leave him with a little extra.  Now that he has lost his SSI, and with it, the additional state payment, he must rely on welfare.  His welfare benefits of $215 a month are not sufficient to allow him to pay his rent, let alone pay for any of his other basic needs.  His landlord has served him with a petition for nonpayment, and he may soon be evicted.
Plaintiffs Misha Abramov, age 70, and Parat Abramova, age 68, are refugees who came to the U.S. in 1997.  Both are severely disabled and had been receiving SSI benefits until this summer, when their seven-year period of eligibility expired.  Along with the termination of their federal SSSI benefits came the termination of the additional state payment.  They had been receiving $950 a month.  Now, with welfare, they receive $468 a month.  This is not even enough to pay their rent, let alone provide them with adequate income to pay for the highly restricted diets they should be consuming because they both suffer from hypertension and high blood sugar.  They have been borrowing money from their children to pay the rent until now, but their children have families and cannot continue to help. 

Plaintiff Marianna Popova, a 67 year old refugee, has been rendered completely immobile by her disabilities.  She used to receive federal SSI and additional state payments of $651 a month.  She began to receive welfare benefits of $352 a month after her SSI was discontinued.  Now she cannot pay for her studio apartment, though her rent of $402 a month is about as reasonable as she is likely to find. Furthermore, the severe disabilities that keep her homebound makes a search for a cheaper apartment impossible.

Plaintiff Griselda Batista is a severely disabled victim of domestic violence whose self-petition for permanent residence was approved earlier this year.  Though she has lived in the U.S. for many years, she did not obtain legal status until recently and so is not eligible for SSI.  Therefore she and her two children only receive welfare benefits of  $434 a month.  Starting in November, her rent went up to $464 a month, more than she gets in her public assistance grant.  Not only can she no longer afford her rent, she is unable to afford the kind of diet that her health requires.  She cannot afford other basic items like a winter coat for her son or school supplies for either child.  Her disability means she is completely unable to work and must depend on assistance to support her family. Without additional income, the family will be unable to meet basic expenses.

Even with SSI benefits, plaintiffs were  “. . . living at society’s edge, well below the poverty line.”  Abreu, 971 F. Supp. at 821 (action challenging, inter alia, the Social Security Administration’s rule retroactively applying the immigrant restrictions in PRWORA for periods prior to August of 1996).  The impact of losing SSI and having it replaced with welfare is “severe . . . the practical consequences . . . are likely to include evictions, homelessness and the inability to afford un-reimbursed medical expenses.”  Id. at 805.  

As the affidavits of the plaintiffs demonstrate, many are unable to pay their rent with the welfare grants that have replaced their former income.  The threat of eviction is real and constitutes irreparable harm. See, e.g., Jiggetts v. Grinker, 139 Misc. 2d 476, 487, 528 N.Y.S.2d 462 (Sup. Ct. N.Y. County 1988), rev’d, 148 A.D.2d 1, 534 N.Y.S.2d 414 (1st Dep’t 1989), rev’d, 75 N.Y.2d 411, 554 N.Y.S.2d 92 (1989) (granting a preliminary injunction raising shelter allowances to children in receipt of welfare and at risk of being evicted because of the inability of the family to pay the rent, had “little doubt that plaintiffs will suffer irreparable harm . . . Plaintiffs will be forced to leave their homes and will be faced with the dismal prospect of emergency housing since they will undoubtedly be unable to secure alternate affordable housing.  In all probability, this will mean a choice between living in emergency shelters, welfare hotels, or the streets”).  139 Misc. 2d at 487, 528 N.Y.S.2d at 470.

V. The Balancing of the Equities Tips Decidedly in Favor of the Plaintiffs

A balancing of the equities tips profoundly in favor of granting a preliminary injunction to plaintiffs and preliminary injunctive relief.  Plaintiffs continue to suffer irreparable physical, medical and emotional harm as a result of the State’s failure to comply with applicable constitutional mandates.  The State cannot be harmed by an order which requires only that it affords equal treatment under law to all New Yorkers and complies with the mandates of Article XVII, Section 1.   In this case, the United States and New York State Constitutions impose an unequivocal mandate on the State, which cannot claim that it will suffer harm merely by complying with its obligation under law. 

Thus plaintiffs are entitled to a preliminary injunction enjoining defendant from denying them additional state payments sufficient to bring their income to the standard of need set forth in SSL § 209.2 for elderly, blind and disabled persons.

VI. CLASS CERTIFICATION SHOULD BE GRANTED

A. Class Certification Is Appropriate

Plaintiffs move for certification of a plaintiff class pursuant to N.Y. C.P.L.R. Article 9.  The proposed plaintiff class is defined as:

All elderly, blind, and disabled persons residing in New York State who have received, are receiving, or will receive assistance at less than the standard of need in SSL § 209.2 solely because of their immigration status. 

Section 901(a) of the C.P.L.R. sets forth the criteria for class certification: (1) the class is so numerous that joinder of all members would be impracticable; (2) questions of law or fact common to the class predominate; (3) the claims or defenses of the representative parties are typical of the class; (4) the class representatives will fairly and adequately protect the interests of the class; (5) and a class action is the superior method for adjudicating this case.  The prerequisites for class certification are satisfied in this action.

New York’s class action statute is to be liberally construed and read to favor the maintenance of class actions.  Brandon v. Chefetz, 106 A.D.2d 162, 168, 485 N.Y.S.2d 55, 59 (1st Dep’t 1985) (the criteria for class certification should be “liberally constr[ued] . . . because it is apparent that the Legislature intended article 9 to be a liberal substitute for the narrow class action legislation which proceeded it”) (quoting Friar v. Vanguard Holding Corp., 78 A.D.2d 83, 91, 434 N.Y.S.2d 698, 703 (2d Dep’t 1980)); Brown v. State, 250 A.D.2d 314, 320, 681 N.Y.S.2d 170, 174 (3d Dep’t 1998) (“C.P.L.R. article 9 is to be liberally construed and any error should be resolved in favor of allowing the class action”) (citations omitted).  Nonetheless, a “liberal construction” is hardly necessary here – the prerequisites for class certification are easily satisfied.

First, the proposed class is clearly so numerous that joinder of all members would be impracticable.  C.P.L.R § 901(a).  New York courts have consistently held that a class numbering in the hundreds meets the C.P.L.R.’s numerosity requirement. See, e.g., Pesantez v. Boyle Envtl. Servs., Inc., 251 A.D.2d 11, 673 N.Y.S.2d 659, 660 (1st Dep’t 1998) (“over a hundred employees” satisfies the numerosity requirement); Brandon v. Chefetz, 106 A.D.2d at 171, 485 N.Y.S.2d at 61-62 (the “substantial” class of under 300 was substantially numerous); Guadagno v. Diamond Tours & Travel, Inc., 89 Misc. 2d 697, 698, 392 N.Y.S.2d 783, 784 (Sup. Ct. 1976) (class of approximately 400 persons rendered “joinder of all members . . . impracticable”).

Figures from the Social Security Administration (“SSA”) show that there were 236 immigrants whose SSI benefits were suspended from August through December 2003 due to the expiration of their seven-year period of eligibility.  See Carden Aff., ¶ 5, Exh. A.  These figures also show that in December of 2003, SSA estimated that 1682 immigrants will exhaust their seven-year period of eligibility during this year, 2004.  Some of these immigrants will have naturalized before their eligibility for SSI expired.  However, as the plaintiffs here show, many will not have been able to navigate the citizenship process.  If 236 immigrants lost their benefits in the last half of 2003, it is safe to assume that several hundred more have had their benefits suspended during the whole of this year.

Furthermore, these numbers represent only a portion of the plaintiff class.  Not included are disabled, blind or elderly immigrants who entered the U.S. after August of 1996 in a qualified immigrant status other than a humanitarian-based status.  Also not included are PRUCOL immigrants residing in New York, regardless of their date of entry to the U.S.  These groups are not eligible for SSI at all and therefore, under SSL §§ 122.1(f), 208.2 and 209.1(a)(iv), are also ineligible for state payments to bring their income up to their standard of need.

Second, questions of law or fact common to the proposed class predominate over any questions affecting only individual members.  Every named plaintiff and member of the proposed class alleges that defendant’s refusal to provide him or her with the payments required to meet their standard of need unconstitutionally deprives them of necessary assistance.  The “commonality” rule requires a predominance of claims, not unanimity of facts, among all class members.  Friar v. Vanguard Holding Corp., 78 A.D.2d at 98, 434 N.Y.S.2d at 707-08.  Accord, Weinberg v. Hertz Corp., 116 A.D.2d 1, 6-7, 499 N.Y.S.2d 693, 696-97 (1st  Dep’t 1986), aff'd, 69 N.Y.2d 979, 516 N.Y.S.2d 652 (1987); Lamboy v. Gross, 129 Misc. 2d 564, 572, 493 N.Y.S.2d 709, 714 (Sup. Ct. N.Y. County 1985), aff'd, 126 A.D.2d 265, 513 N.Y.S.2d 393 (1st Dep’t 1987).  See also Morel v. Giuliani, 927 F. Supp. 622, 633 (S.D.N.Y. 1995), order amended, No. 94 Civ. 4415 (JFK), 1996 WL 627730 (S.D.N.Y. Mar. 15, 1996); 3 Jack B. Weinstein et al., New York Civil Practice ¶ 901.11 (1963).

In the present case, common legal issues outweigh minor factual differences among the plaintiffs.  The principal issues raised in this case are legal:  whether defendant’s denial of state payments to every member of plaintiff’s proposed class to bring their assistance up to their standard of need violates plaintiffs’ federal and state constitutional right to equal protection under law and, further, whether this denial violates New York State’s constitutional mandate to care for the needy.  All class members are subjected to the same policies and procedures and make the same legal claims.  Thus, all class members share common grievances which arise from the same course of defendant's conduct. 

The kind of “common legal questions” raised here have repeatedly been held to satisfy the requirement of C.P.L.R. § 902(a)(2).  See Weinberg, 116 A.D.2d at 6, 499 N.Y.S.2d at 697; Friar, 78 A.D.2d at 97-99, 434 N.Y.S.2d at 707-08; Eisenstark v. Anker, 64 A.D.2d 924, 925, 408 N.Y.S.2d 129, 130 (2d Dep’t 1978); Lamboy, 129 Misc. 2d at 571-572, 493 N.Y.S.2d at 714.  Even where there are subsidiary questions of fact or law that are not common to the entire class, certification of a class is warranted, provided those differences “do not override the common questions of law and fact.”  Weinberg, 116 A.D.2d at 6-7, 499 N.Y.S.2d at 696.

Third, the claims or defenses of the representative parties are typical of the claims or defenses of the class.  Each proposed class representative’s claims are identical to those of the class members, i.e. that the immigrant restrictions in SSL §§ 122.1(f), 208 and 209.1(a)(iv) violate equal protection and Article XVII.

Fourth, the named plaintiffs will fairly and adequately protect the interests of the proposed class.  In supporting their own claims, the named plaintiffs will simultaneously advance the claims of the other class members.  Plaintiffs' attorneys are experienced in food stamp, public assistance, and class action litigation, having litigated such matters in this and other state and federal courts.

Finally, a class action is superior to other available methods for the fair and efficient adjudication of the controversy, particularly in this action.  The members of the proposed class have little or no income, and are without the resources that would be necessary to raise their claims in individual actions; it would be “oppressively burdensome” to impose such an obligation upon them.  Lamboy v. Gross, 126 A.D.2d 265, 274, 513 N.Y.S.2d 393, 399 (1st Dep’t 1987); see also Brad H. v. City of New York, 185 Misc. 2d 420, 425, 712 N.Y.S.2d 336, 341 (Sup. Ct. N.Y. County 2000), aff’d, 276 A.D.2d 440, 716 N.Y.S.2d 852 (1st Dep’t 2000).  Class certification is therefore essential to ensure that all potential plaintiffs and plaintiff class members will be protected, and that the resources of the judicial system and all counsel will be efficiently utilized.

B. The “Governmental Operations” Doctrine Does Not Bar Certification Of the Proposed Plaintiff Class

Courts have long recognized exceptions to the government operations rule.  Those exceptions includes where the plaintiffs’ ability to commence individual suits is highly compromised; where the condition sought to be remedied by the plaintiffs poses some immediate threat that cannot wait individual determinations, and/or where retroactive relief for the class is warranted.  See New York City Coalition to End Lead Poisoning v. Giuliani, 245 A.D.2d 49, 668 N.Y.S.2d 1, 3 (1st Dep’t 1997).  See, e.g., Brad H., 185 Misc. 2d at 425, 712 N.Y.S.2d at 331; Tindell v. Koch, 164 A.D.2d 689, 565 N.Y.S.2d 789 (1st Dep’t 1991); Varshavksy v. Perales, 202 A.D.2d 155, 608 N.Y.S.2d 184 (1st Dep’t 1994); Goodwin v. Gleidman, 119 Misc. 2d 538, 463 N.Y.S.2d 693 (Sup. Ct. N.Y. County 1983); Brown v. Wing.  

Plaintiffs here satisfy all three exceptions.  First, they seek retroactive relief for the class.  Second, plaintiff class members’ ability to commence individual suits is highly compromised by their age, their infirmities and their indigence.  The members of plaintiffs’ proposed class are in strikingly similar situations as were the elderly indigent tenants who were granted class certification in Tindell.  In Tindell the Appellate Division held that to require plaintiff class members to pursue individual actions to obtain the benefits sought would be “oppressively burdensome.”  See Tindell, 164 A.D.2d at 695, 565 N.Y.S.2d at 792 (citing to Lamboy v. Gross, 126 A.D.2d 265, 274, 513 N.Y.S.2d 393, 399).  The Tindell court recognized that in situations where plaintiffs must forego necessities of life to pay their rent, “. . . their need for relief is as immediate as that of the plaintiff homeless families in Matter of Lamboy v. Gross, supra.”  See id.  Like the plaintiffs in Tindell and Brown the plaintiff class here also “consists of indigent individuals with little access to the court system, all of whom are in immediate need of relief.”  Brown v. Wing, supra, 170 Misc. 2d at 560, 649 N.Y.S.2d at 992.

Therefore, the governmental operations rule does not apply in this action, and certification of the plaintiff class is warranted.  See Velazquez v. State, 226 A.D.2d 141, 142, 640 N.Y.S.2d 510, 511 (1st Dep’t 1996) (certifying a class of indigent parents against whom child support orders had been obtained, because class members might “become confused and face serious difficulties in asserting their rights individually”); Lamboy, 126 A.D.2d at 274, 513 N.Y.S.2d at 398-99 (certifying a class of homeless families seeking to assert rights to shelter); Kuppersmith v. Perales, 145 A.D.2d 1005, 535 N.Y.S.2d 510 (1st Dep’t 1988) (certifying a plaintiffs class of low-income elderly people challenging a state Medicaid personal care policy).

Accordingly, the plaintiff class meets the standards of. C.P.L.R. § 901(a) and should be certified pursuant to § 902.
CONCLUSION TC \l "1"
For all of the foregoing reasons, plaintiffs respectfully request that their motion for summary judgment and for a preliminary injunction and class certification be granted.
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New York, New York

March 14, 2005
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� “Humanitarian-based immigrants” refers to refugees, asylees, and persons granted withholding of deportation.  These are all individuals permitted to reside in the U.S. indefinitely, because they face persecution in their home country.


� “Qualified aliens,” a designation created by congress in PRWORA, includes lawful permanent residents, refugees, asylees, Cuban/Haitian entrants, persons granted withholding of deportation, persons granted parole of at least one year or more, conditional entrants and certain battered spouses and children of U.S. citizens or lawful permanent residents.  8 USC §§ 1641(b) and (c).


� “As distinguished from illegal aliens subject to deportation, this designation is used to classify aliens of whom the INS is aware but has no plans to deport.”  Aliessa v. Novello, 96 N.Y.2d at 422 n.2, 730 N.Y.S.2d at 5 n.2.


� Persons in this status include all those entering the United States as refugees, asylees, Cuban/Haitian entrants, Amerasians and persons granted withholding of deportation.


� It is noteworthy that the New York Legislature responded to Congress’ curtailment of immigrant eligibility for SSI benefits in precisely the same way it did to the congressional restrictions on immigrant access to the federally funded Medicaid program.  It was this denial of state funded Medicaid benefits to lawfully residing immigrants that the Court of Appeals held violated their constitutional rights.  See Aliessa v. Novello, 96 N.Y.2d 418, 730 N.Y.S.2d 1 (2001).


� Section 208 of the SSL continued to define “additional state payments” as “payments made to aged, blind and disabled persons who are receiving, or who would but for their income be eligible to receive, federal supplemental security income benefits.” Because of the immigrant-based restriction on the receipt of SSI, it now operated to deny assistance at the correct standard of need to aged, blind and disabled persons.


� Other elderly, disabled or blind persons who, like plaintiffs, are not recipients of SSI and whose income, like plaintiffs, falls below the SSL § 209 standard of need, are eligible for additional state payments if their ineligibility for SSI is based not on their immigration status but on the fact that their income exceeds the SSI federal benefit level. See SSL §§ 207 & 209.1(a)(ii).


�  This standard is comprised of the personal needs allowance in SSL 131-a(2)(a), supplemented by the home energy allowances in 131.3(c) and (d) and the county specific shelter and fuel for heating grants set by the State Commissioner.


� There can be no dispute that the members of plaintiff class are needy as defined under SSL § 209. They are all either over 65 years old, blind or disabled; none have countable income over the standard of need in SSL § 209.2, and none have resources in excess of the value allowed under the SSI program.  See SSL § 209.1(a)(i)-(iii).


� Though declared unconstitutional in 1977, this provision has not yet been deleted from the State’s statute.


� In its original opposition papers, defendant asserted -- in reliance on principles applicable only under federal law -- that plaintiffs lack standing to bring this action.  That contention clearly lacks merit.  The two requirements for standing under New York State law are (1) whether the party seeking relief has sustained an injury; and (2) whether the plaintiffs are within the “zone of interest” that the provision under which they are suing seeks to protect.  See  Mahoney v. Pataki, 98 N.Y.2d 45, 52, 745 N.Y.S.2d 760, 764 (2002); Soc. of Plastics Indus. v. County of Suffolk, 77 N.Y.2d 761, 772-73, 570 N.Y.S.2d 778, 784 (1991).  An economic injury, such as that suffered by plaintiffs here, clearly satisfies the "injury in fact" requirement for standing.  See e.g., Mahoney, 98 N.Y.2d at 52, 745 N.Y.S.2d at 764 (pecuniary interests satisfy "injury in fact" requirement for standing).  Furthermore, the plaintiffs are within the zone of interest protected both by Article XVII and the Equal Protection Clause. (cont.)


Relying erroneously on federal standing doctrine, defendant argued that the plaintiffs lack standing because they cannot show a "substantial likelihood" that a victory in this suit would provide plaintiff with an immediate remedy.  That argument is simply wrong.  Even if this federal doctrine were applicable here, there are several mechanisms by which the State could implement in order to comply with its statutory and constitutional obligations.


� Indeed, the United States Supreme Court has repeatedly held that States, unlike the federal government, have no rational ground for treating citizens of other countries differently from citizens of other states.  See, e.g., Graham v. Richardson, supra; Mathews v. Diaz,  426 U.S. 67, 85 (1976) (noting that when it comes to State welfare policy, “there is little, if any, basis for treating persons who are citizens of another State differently from persons who are citizens of another country”).
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