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UNITED STATES DISTRICT COURT


CENTRAL DISTRICT OF CALIFORNIA
	COMITE DE JORNALEROS DE REDONDO BEACH, an unincorporated association; NATIONAL DAY LABORER ORGANIZING NETWORK, an unincorporated association,

Plaintiffs,

V.
CITY OF REDONDO BEACH,

Defendant.
	Case No.  CV04-9396 CBM (PJWx)

PLAINTIFFS= REPLY BRIEF IN SUPPORT OF APPLICATION FOR A TEMPORARY RESTRAINING ORDER AND ORDER TO SHOW CAUSE RE PRELIMINARY INJUNCTION
Hearing date:   Dec. 6, 2004

Time:               8:00 a.m.

Courtroom:      2
Hon. Consuelo B. Marshall


Plaintiffs Comite de Jornaleros de Redondo Beach and National Day Laborer Organizing Network (APlaintiffs@) submit this reply in support of their application for a Temporary Restraining Order (ATRO@) enjoining Defendant City of Redondo Beach (ACity@) from enforcing Section 3-7.1601 of its Municipal Code.

INTRODUCTION

The crux of the City=s argument is that Section  3-7.1601 of the Redondo Beach Municipal Code (the AOrdinance@) doesn=t really mean what it says.  The City maintains that the Ordinance only bans Asolicitation aimed at stopping drivers in traffic, and only when the solicitor is on the sidewalk, in the roadway, or in the center median.@  Defendant=s Opposition to Plaintiffs= Ex Parte Application for a Temporary Restraining Order (ADef. Opp.@) at 11.   This creative reading is contrary to the plain language of the Ordinance, which criminalizes all solicitation and Aattempts to solicit@ in a wide range of public rights-of-way, including sidewalks.  The actual sweep of the Ordinance is far broader than the City contends B so broad that it is unconstitutional on its face.  The Ordinance is neither content-neutral nor a valid time, place, and manner regulation of speech.  It is not narrowly tailored to serve the interest the City has identified (controlling traffic flow), nor has the City met its burden of showing that there are reasonable alternative forums for the prohibited expression.  Plaintiffs are therefore entitled to interim relief suspending enforcement of the Ordinance.

ARGUMENT

I.  
PLAINTIFFS HAVE STANDING TO CHALLENGE SUBDIVISION (b) OF THE ORDINANCE.

The City argues that Plaintiffs lack standing to challenge subdivision (b) of the Ordinance, which makes it Aunlawful for any person to stop, park or stand a motor vehicle on a street or highway from which any occupant attempts to hire or hires for employment another person or persons.@  Def. Opp. at 12-13.

Enforcement of subdivision (b) of the Ordinance, directed at prospective employers who choose to communicate with day laborers, implicates Plaintiffs= exercise of their own First Amendment rights.  Courts have long recognized that inherent in the right to free speech is the right to Areach the minds of willing listeners and to do so there must be opportunity to win their attention.@ Edwards v. City of Couer D=Alene, 262 F.3d 856, 866 (9th Cir. 2001) (quoting Heffron v. Int=l Soc=y for Krishna Consciousness, Inc., 452 U.S. 640, 654 (1981).  Subdivision (b), which targets and deters motorists who are willing to listen to Plaintiffs= speech, strikes at their free expression rights as surely as subdivision (a) does.


Further, traditional standing requirements are relaxed when, as here, a law is so broad that it reaches expression protected by the First Amendment.  Grayned v. City of Rockford, 408 U.S. 104, 114 (1972).   Because such laws may inhibit or deter constitutionally privileged conduct, they are subject to facial challenge, and plaintiffs may attack them on behalf of parties not before the court.  Dream Palace v. County of Maricopa, 384 F.3d 990, 999 (9th Cir. 2004) (citing Young v. City of Simi Valley, 216 F.3d 807, 815 (9th Cir. 2000); 4805 Convoy, Inc. v. City of San Diego, 183 F.3d 1108, 1111 (9th Cir. 1999)).  Here, Plaintiffs may facially challenge subdivision (b) of the Ordinance because it implicates motorists= recognized First Amendment freedoms B both their freedom to speak and their freedom to receive information from persons seeking employment. It is well-established that the right to receive information is accorded First Amendment protection; courts have recognized that the freedom to speak and the freedom to hear are flip sides of the same coin.  Clement v. California Dep=t of Corrections, 364 F.3d 1148, 1151 (9th Cir. 2004) (citing Martin v. City of Struthers, 319 U.S. 141, 143 (1943)). 

II.  
THE ORDINANCE IS CONTENT-DISCRIMINATORY

Plaintiffs have already addressed, in their Supplemental Brief filed on November 23, 2004, the City=s argument that the challenged Ordinance is content-neutral.  Plaintiffs note again that the Court need not resolve the question of content-neutrality for the purposes of interim relief.  Even under intermediate scrutiny (the standard applied to content-neutral regulations in public fora), Plaintiffs have demonstrated a likelihood of success, or at minimum serious questions, on the merits of their First Amendment claim.
III. 
THE ORDINANCE IS NOT A VALID TIME, PLACE, OR MANNER RESTRICTION.

Content-neutral speech restrictions in a public forum must be A>narrowly tailored to serve a significant governmental interest, and . . .  leave open ample alternative channels for communication of the information.=@  Ward v. Rock Against Racism, 491 U.S. 781, 791 (1989) (quoting Clark v. Community for Creative Non-Violence, 468 U.S. 288, 293 (1984)).  As shown below, the Ordinance is not narrowly tailored to serve the proffered City interest (controlling traffic flow); nor can the City meet its burden to show the availability of ample alternative venues for the communication.

A.  
The City Mischaracterizes the Scope of the Ordinance.

1 The Ordinance Sweeps More Broadly Than the City Contends.

The City maintains that its Ordinance bans only Asolicitation from the public right-of-way that will cause vehicles to stop in traffic,@ and Adoes not prevent solicitors from making themselves visible to passing motorists, or preclude them from attracting motorists= attention to get them to pull into the parking lot.@ Def. Opp.

at 1.

But the fact is that the Ordinance, on its face, does prevent day laborers from “making themselves visible on the sidewalk and attracting motorists’ attention”: the law’s broad sweep encompasses not just solicitation, but also “attempts to solicit” on public rights-of-way.  It reaches exactly the kind of passive sidewalk solicitation that alarmed the court in Coalition for Humane Immigrant Rights of Los Angeles v. Burke, 2000 WL 1481467 (C.D. Cal. 2000) (CHIRLA).   In this case, as in CHIRLA, the Ordinance “reaches even a solicitor who stands on the sidewalk, away from the curb, and unobtrusively attempts to make known to the occupants of vehicles his availability for work.” CHIRLA, 2000 WL 1481467 at *6.
  

The City attempts to obfuscate the parallels to CHIRLA by arguing that day laborers in Redondo Beach are not “prohibited from passive solicitation of work from parking lots or other property behind the sidewalk.”  Def. Opp. at 9.  In other words, City Police are not enforcing the Ordinance on private and commercial property.  The City can hardly be congratulated for this restraint, however, given that the Ordinance, on its face, applies only to public property.  The fact remains, and the City acknowledges, that the Ordinance reaches passive solicitation on such traditional public fora as sidewalks.  It is in that respect indistinguishable from the Ordinance disapproved in CHIRLA.  CHIRLA, 2000 WL 1481467 at *6.                                            
That the City claims to currently enforce the Ordinance in a particular way does not save it from a facial constitutional attack.  Although the City contends that the “only type of solicitation that is banned is solicitation aimed at stopping drivers in traffic, and only when the solicitor is on the sidewalk, in the roadway, or in the center median,” Def. Opp. at 11, the Ordinance on its face prohibits far more: any and all solicitation and attempts to solicit while standing in public rights-of-way. While it is true that a court must consider a reasonable “limiting construction” offered by an enforcement agency, a court should not “insert missing terms into [an ordinance] or adopt an interpretation precluded by its plain language.”  Foti v. City of Menlo Park, 146 F.3d 629, 639 (9th Cir. 1998) (refusing to read the word “temporary” into a ban on all signs on vehicles) (citing National Advertising Co. v.  City of Orange, 861 F.2d 246, 247 (9th Cir. 1988) (refusing to limit ordinance’s ban to off-site commercial signs when plain language of ordinance applied to all speech in off-site signs)).
  A court may not rewrite a statute, in the way the City is suggesting, to save it from a facial challenge.

2. 
The Interpretation the City Proposes Creates an Impermissible “Heckler’s Veto”.

Further, a court may not read an intent element into an ordinance where none exists. CHIRLA, 2000 WL 1481467 at *9, n.5.  This is essentially what the City urges when it argues that, as a “limiting construction,” it views the Ordinance as only barring solicitation “aimed at stopping drivers in traffic.”  Def. Opp. at 11. 

Even if such an intent requirement could be read into the law, it is unclear how the City could, in practice, draw a principled distinction between solicitation that causes a vehicle to stop, and solicitation that does not B because the variable is the reaction of the motorist.  The City argues that the law “does not seek to preclude day laborers, or any other solicitors, from soliciting contributions or work from passing vehicles, provided the vehicles do not stop in traffic.”  Def. Opp. at 2 (emphasis added).  

Essentially, the City admits that its regulation of the day laborers’ speech is based entirely upon the reaction the speech might elicit from prospective employers:  This type of restriction is akin to an impermissible “heckler’s veto,” in that it suppresses speech to protect against the possibility of a listener’s unlawful reaction.  See Schneider v. Town of Irvington, 308 U.S. 147, 162 (1939) (state may not prohibit leafleting based on the rationale that recipients may litter).  Such a regulation is made even more problematic by the fact that criminal penalties attach to violation of the Ordinance; the City is saying that it intends to target day laborers based on how listeners react to their speech. 

B.  
The Ordinance is Not Narrowly Tailored to Serve the City’s Stated Interest in Controlling Traffic Flow.

The City contends that the purpose of the Ordinance is to prevent “prospective employers” from “block[ing] traffic during the hiring conversation.”  Def. Opp. at 1.  First, as explained above, the sweep of the Ordinance is significantly broader than the City is suggesting.   But even if the City’s portrayal were accurate, the Ordinance would not be narrowly tailored to serve Redondo Beach’s stated interest in traffic flow.  Under applicable law, a speech restriction may not “burden substantially more speech than is necessary to further the government=s legitimate interests.@” Ward, 491 U.S. at 799.

If the City’s interest truly is in controlling the flow of traffic, that interest can be directly served B without burdening speech B by enforcing laws that actually regulate traffic.  See Schneider, 308 U.S. at 162 (state may not prohibit leafleting based on possibility that recipients may litter because “[t]here are obvious methods of preventing littering. Amongst these is the punishment of those who actually throw papers upon the streets.”). Indeed, the City’s Municipal Code already contains an entire Article on “Stopping, Standing, and Parking” B including a specific subsection providing that “[n]o person shall stop, stand or park a vehicle within any parkway.” Redondo Beach Municipal Code Section 3-7.1202.  It is already unlawful for prospective employers to block traffic during the hiring conversation, which is the evil that the City purports to target by banning solicitation.  City police officers, are, of course, empowered to enforce compliance with “all street traffic laws, parking laws and all the State vehicle laws applicable to street traffic in the City.”  Redondo Beach Municipal Code Section 3-7.301.

It is self-evident, then, that the City could directly address its interests in traffic safety by enforcing extant traffic laws.   The City admits that it has it has engaged only in “random enforcement” of these laws.  Def. Opp. at 3.  If the City’s goal is to prevent motorists from blocking traffic, consistently enforcing the laws against blocking traffic would be an equal or better deterrent than enforcement of the challenged Ordinance.  Under such circumstances, where the City has not even utilized existing mechanisms to achieve its objectives, the Ordinance cannot be considered narrowly tailored: “[I]f the First Amendment means anything, it means that regulating speech must be a last B not first B resort.”  Conant v. Walters, 309 F.3d 629, 637 (9th Cir. 2002), (citing Thompson v. Western States Medical Ctr., 535 U.S. 357 (2002)).

The same holds true for the other activities the City purports to curb by its

enforcement of the Ordinance: “vandalism, litter, urinating in public, and occasional fights.”  Def. Opp. at 3. This conduct is already unlawful under various provisions of City and state law.  See, e.g., Redondo Beach Municipal Code Section 4-9.201 (making littering unlawful); Cal. Pen.Code 594 (defining and prohibiting malicious mischief).  The City can effectively combat these ills by enforcing the laws that prohibit them.  That the City has chosen instead to regulate speech through the challenged Ordinance (and to enforce the Ordinance only against day laborers) B suggests that its  true objective is to target speech and speakers that are disfavored. 
  
C.   The Ordinance Does Not Leave Open Ample Alternative Channels

          for Communication of Plaintiffs’ Message.

The City argues that because the Ordinance does not ban solicitation in commercial parking lots or on “other property behind the sidewalk,” Plaintiffs have an ample alternative avenue for their expression.  Def. Opp. at 9.  Although “other property behind the sidewalk” is not defined with any precision, Plaintiffs interpret the phrase to mean private or commercial property, since the Ordinance on its face applies to “all of that area dedicated to public use for public street purposes.” 

As a matter of established First Amendment law, “it is clear that the burden of proving alternative avenues of communication rests on” the City. CHIRLA, 2000 WL 1481467 at *11 (citing Lim v. City of Long Beach, 217 F.3d 1050, 1054 (9th Cir. 2000)).  Here, Defendant has not met that burden.  The City has pointed to two parking lots, presumably under private ownership, as fora available to day laborers for solicitation.  First, the City has provided no evidence or reason to believe that these parking lots would amply provide for communication of Plaintiffs’ message B particularly when they are barred from even standing on the sidewalk and passively indicating their availability for work.  

Second, it is improper for the City  to rely on property provided by a private entity as an “ample alternative venue” B private property owners are not required to make or keep their land available for such purposes.  To the extent the City “is suggesting that Plaintiffs could conduct solicitation on private property without the owner’s consent,” the argument must be rejected: “[t]respass is not an ‘ample alternative avenue’ to speaking in a public forum.”  CHIRLA, 2000 WL 1481467 at *13. 

Because the City can show neither narrow tailoring nor ample alternative avenues for communication, the Ordinance fails even intermediate scrutiny.

CONCLUSION

Plaintiffs have demonstrated a likelihood of success on the merits of their constitutional claim, or, at a minimum, raised serious questions as to the constitutionality of the Ordinance.  Plaintiffs have also shown that they will suffer irreparable injury unless they receive interim relief; the Supreme Court has held that an infringement of First Amendment rights B even for minimal periods of time B “unquestionably constitutes irreparable injury.”  Elrod v. Burns, 427 U.S. 347, 373 (1976) (emphasis added).  
Moreover, the balance of hardships tips strongly in Plaintiffs’ favor, which the City did not dispute in its Opposition.  Plaintiffs have suffered and will continue to suffer irreparable harm due to the Ordinance’s infringement of their First Amendment rights.  They also face indefinite terms of arrest and incarceration, and severe economic hardship if they are prevented from pursuing their livelihoods.  The City, on the other hand, already has laws at its disposal to prevent motorists from blocking traffic and curtail the other problems it has cited.  The City need only enforce those laws to avoid suffering any possible harm from suspension of the Ordinance.   Accordingly, Plaintiffs respectfully request that the Court enjoin the City from enforcing the Ordinance. 
Dated: December 2, 2004


Respectfully submitted,

By: ____________________________

Shaheena Ahmad Simons

Attorneys for Plaintiffs.



�	The City argues that the Redondo Beach Ordinance is less like the ordinance at issue in CHIRLA, and more like the ones upheld in ACORN v. City of Phoenix, 798 F.2d 1260 (9th Cir.  1986) and ISKON v. City of Baton Rouge, 876 F.2d 494 (5th Cir. 1989).  However, as the CHIRLA court noted, both of those cases involved “face-to-face appeals for on-the-spot contributions from motorists.”  CHIRLA, 2000 WL 1481467 at *7.  The Redondo Beach Ordinance (like the one in CHIRLA) is far broader than the ones at issue in ACORN and ISKON.	


�	In its Opposition, the City points to a state court decision in Xiloj-Itzep v.  City of Agoura Hills, 24 Cal. App. 4th 620, 645, 29 Cal.  Rptr.2d 879 (1994), in which the Court of Appeal upheld a statute similar to the Redondo Beach Ordinance.  The City is in error when it argues that the CHIRLA opinion distinguished Xiloj-Itzep  “on the grounds that the record in that case showed that the City of Agoura Hills had given limiting instructions to law enforcement officers regarding enforcing the ordinance.”  Def. Opp. at 12.  The CHIRLA court said no such thing.     	


First, the court noted that Xiloj-Itzep is neither binding nor persuasive, and is based on a misreading of federal precedent. CHIRLA, 2000 WL 1481467 at *5, n.1.  Second, it declined to read Xiloj-Itzep as a “limiting gloss” that would save the L.A. County ordinance, for three reasons that apply here with as much force as they did in CHIRLA: first, because there was no “guarantee” that the Defendant would “enforce its ordinance in the same way that the court described Agoura Hills’ enforcement of its ordinance;” second, because the Xiloj-Itzep court did not “clearly show whether the court interpreted Agoura Hills’ ordinance to reach the sort of solicitation that concerns us here: relatively unobtrusive modes of communication such as carrying signs and displaying literature;” and third, because that court “did not analyze whether the difficulty of complying with the ordinance would chill solicitors from engaging in ... supposedly permitted activities.”  CHIRLA, 2000 WL 1481467 at *9, n.5.








