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UNITED STATES DISTRICT COURT

SOUTHERN DISTRICT OF NEW YORK

_______________________________________________

MOUSSA AGBORRIO; and

USSUYE SALL,


individually, and on behalf of





 

all others similarly situated,


COMPLAINT




Plaintiffs,

JURY TRIAL REQUESTED

- v. -
QUEENS SUPERMARKETS INC.,


d.b.a. KEY FOOD,





Defendant.

_______________________________________________


Plaintiffs Moussa Agborrio and Ussuye Sall, and other similarly situated workers, have served as the walking deliverymen for Defendant’s supermarkets.  Plaintiffs, and other of Defendant’s deliverymen, regularly have worked long hours – usually six- or seven-day weeks of 48 to 70 or more hours – for sub-minimum wages without overtime premium pay.


To challenge these wage violations, Plaintiffs, individually and on behalf of all others similarly situated, by their attorneys, Outten & Golden LLP, complain as follows of Defendant Queens Supermarkets Inc., d.b.a. Key Food (“Queens Supermarkets”):

NATURE OF THE ACTION


 AUTONUM  \* Arabic 
Plaintiffs allege on behalf of themselves, and other similarly situated current and former deliverymen who worked for the Defendant Queens Supermarkets and who elect to opt-in to this action pursuant to the Fair Labor Standards Act (“FLSA”), 29 U.S.C. §§ 216 (b), that under the FLSA they are entitled to:


(a)
unpaid minimum wages from Defendant for their work, because Defendant paid them less than the minimum wage;


(b)
unpaid overtime wages from Defendant for their work beyond 40 hours per week, because Defendant failed to pay the overtime premium for all such hours; and


(c)
liquidated damages equal to their unpaid minimum and overtime wages.


 AUTONUM  \* Arabic 
Plaintiffs allege, on behalf of themselves individually, that under the New York Minimum Wage Act, N.Y. Lab. Law, Art. 19, §§ 650 et seq. (collectively, “NYLL”), they are entitled to:


(a)
unpaid minimum wages from Defendant for their work, because Defendant paid them less than the minimum wage;


(b)
unpaid overtime wages from Defendant for their work beyond 40 hours per week or 10 hours per day, because Defendant failed to pay the overtime premium for all such hours; and


(c)
liquidated damages equal to 25 percent of their unpaid minimum and overtime wages.

JURISDICTION AND VENUE


 AUTONUM  \* Arabic 
This Court has subject matter jurisdiction pursuant to 28 U.S.C. §§ 1331 and 1337 and supplemental jurisdiction over Plaintiffs’ state law claims pursuant to 28 U.S.C. § 1367.  In addition, the Court has jurisdiction over Plaintiffs’ claims under the Fair Labor Standards Act pursuant to 29 U.S.C. § 216 (b).


 AUTONUM  \* Arabic 
Venue is proper in the Southern District of New York pursuant to 28 U.S.C. § 1391(a).


 AUTONUM  \* Arabic 
This Court is empowered to issue a declaratory judgment pursuant to 28 U.S.C. §§ 2201 and 2202. 

THE PARTIES

Plaintiff Moussa Agborrio

 AUTONUM  \* Arabic 
Plaintiff Moussa Agborrio is an adult individual residing in New York City, in the borough of Manhattan.


 AUTONUM  \* Arabic 
Mr. Agborrio was employed for approximately three years as a walking deliveryman at a Key Food store, from approximately mid-year 1998 to March of 2001.


 AUTONUM  \* Arabic 
From approximately mid-1998 to early 2001, Mr. Agborrio worked at the Key Food store located at 73-01 37th Avenue, Jackson Heights, New York, 11372-6326.


 AUTONUM  \* Arabic 
The Key Food store located at 73-01 37th Avenue, Jackson Heights, New York, 11372-6326 is owned by Defendant Queens Supermarkets.


 AUTONUM  \* Arabic 
Defendant Queens Supermarkets was an “employer” of Mr. Agborrio within the meaning of the FLSA and the New York Labor Law.

Plaintiff Ussuye Sall

 AUTONUM  \* Arabic 
Plaintiff Ussuye Sall is an adult individual residing in New York City, in the borough of Queens.


 AUTONUM  \* Arabic 
Mr. Sall has been employed as a walking deliveryman at Key Food stores from October 1999 through the present.


 AUTONUM  \* Arabic 
From approximately October 1999 to January 2000, Mr. Sall worked at the Key Food store located at 108-27 Queens Blvd., Forest Hills, New York 11375-4840.


 AUTONUM  \* Arabic 
The Key Food store located at 108-27 Queens Blvd, Forest Hills, New York 11375-4840 is owned by Defendant Queens Supermarkets.


 AUTONUM  \* Arabic 
Defendant Queens Supermarkets was an “employer” of Mr. Sall within the meaning of the FLSA and the New York Labor Law.

Other Similarly Situated Walking Deliverymen


 AUTONUM  \* Arabic 
Defendant Queens Supermarkets has utilized the services of other walking deliverymen than Mr. Agborrio and Mr. Sall.


 AUTONUM  \* Arabic 
Defendant Queens Supermarkets’ other walking deliverymen have had substantially similar duties, pay, and working conditions as those of Mr. Agborrio and Mr. Sall.


 AUTONUM  \* Arabic 
Defendant Queens Supermarkets was an “employer” of its other walking deliverymen within the meaning of the FLSA.


 AUTONUM  \* Arabic 
Defendant Queens Supermarkets’ other walking deliverymen may opt into this action pursuant to 29 U.S.C. § 216(b) as similarly situated employees of Defendant Queens Supermarkets.

The Key Food Cooperative


 AUTONUM  \* Arabic 
Key Food Stores Cooperative, Inc., is a domestic corporation doing business within the City and County of New York, and maintaining corporate headquarters within the City of New York, in Kings County, at 8925 Avenue D, Brooklyn, New York 11236-1618.


 AUTONUM  \* Arabic 
Upon information and belief, Key Food Stores Cooperative, Inc., negotiates with the labor agent who provides deliverymen to work at numerous Key Food stores.


 AUTONUM  \* Arabic 
Key Food Stores Cooperative, Inc., has authorized use of the Key Food name, and participation in the Key Food purchasing/distribution cooperative, by the Key Food store located at 7301 37th Avenue, Jackson Heights, New York 11372-6326.

 AUTONUM  \* Arabic 
Key Food Stores Cooperative, Inc., has authorized use of the Key Food name, and participation in the Key Food purchasing/distribution cooperative, by the Key Food store located at 108-27 Queens Blvd., Forest Hills, New York 11375-4840.


 AUTONUM  \* Arabic 
Key Food Stores Cooperative, Inc., sets “company policy” as to certain matters for the Key Food store operated by Defendant Queens Supermarkets. 



 AUTONUM  \* Arabic 
Upon information and belief, Defendant Queens Supermarkets is a subsidiary of Key Food Stores Cooperative, Inc.

Defendant Queens Supermarkets


 AUTONUM  \* Arabic 
Defendant Queens Supermarkets is a domestic corporation doing business within the City of New York, Queens County.


 AUTONUM  \* Arabic 
Defendant Queens Supermarkets maintains corporate headquarters at 108-27 Queens Boulevard, Forest Hills, New York, 11375.

 AUTONUM  \* Arabic 
Upon information and belief, Michael Most is the Chief Executive Officer of Defendant Queens Supermarkets.


 AUTONUM  \* Arabic 
Defendant Queens Supermarkets owns and operates the Key Food store located at 73-01 37th Avenue, Jackson Heights, New York, 11372-6326.
 AUTONUM  \* Arabic 
Upon information and belief, Ernesto Salazar is the Manager of the Key Food store located at 73-01 37th Avenue, Jackson Heights, New York, 11372-6326.

 AUTONUM  \* Arabic 
Defendant Queens Supermarkets owns and operates the Key Food store located at 108-27 Queens Boulevard, Forest Hills, New York, 11375. 

 AUTONUM  \* Arabic 
Upon information and belief, Michael Most is the President of the Key Food store located at 108-27 Queens Boulevard, Forest Hills, New York, 11375.
 AUTONUM  \* Arabic 
Upon information and belief, Fred Knee is the Secretary of the Key Food store located at 108-27 Queens Boulevard, Forest Hills, New York, 11375.

 AUTONUM  \* Arabic 
Defendant Queens Supermarkets owns and operates the Key Food store located at 164-05 69th Avenue, Flushing, New York, 11365.

 AUTONUM  \* Arabic 
Upon information and belief, Michael Most is the President of the Key Food store located at 164-05 69th Avenue, Flushing, New York, 11365.

 AUTONUM  \* Arabic 
Upon information and belief, Frederick Knee is the Secretary of the Key Food store located at 164-05 69th Avenue, Flushing, New York, 11365.

 AUTONUM  \* Arabic 
Upon information and belief, Frederick Knee is the Finance Manager of the Key Food store located at 164-05 69th Avenue, Flushing, New York, 11365.

 AUTONUM  \* Arabic 
Upon information and belief, Frederick Knee is the Data Processing Manager of the Key Food store located at 164-05 69th Avenue, Flushing, New York, 11365.

 AUTONUM  \* Arabic 
Upon information and belief, Frederick Knee is the Administrative Manager of the Key Food store located at 164-05 69th Avenue, Flushing, New York, 11365.

 AUTONUM  \* Arabic 
Upon information and belief, Richie Siegel is the Manager of the Key Food store located at 164-05 69th Avenue, Flushing, New York, 11365.

 AUTONUM  \* Arabic 
Upon information and belief, Defendant Queens Supermarkets is a subsidiary of Key Food Stores Cooperative, Inc.

STATEMENT OF FACTS

Plaintiffs’ Employment by Defendant Queens Supremarkets

 AUTONUM  \* Arabic 
Defendant Queens Supremarkets hired Plaintiffs via “labor agents” named Scott Weinstein and Steven Pilavin, the owners/operators of Hudson Delivery Service, Inc., and Chelsea Trucking, Inc.

 AUTONUM  \* Arabic 
Defendant Queens Supremarkets has utilized the services of the Plaintiffs to make deliveries by foot for its Key Food stores within the City of New York.


 AUTONUM  \* Arabic 
Defendant Queens Supremarkets had the power to have the Plaintiffs perform non-delivery tasks such as moving store shopping carts and bagging groceries for customers.


 AUTONUM  \* Arabic 
Mr. Agborrio personally performed the following non-delivery tasks while working at the Key Food store located at 7301 37th Avenue, Jackson Heights, New York 11372-6326:



(a)
moving store shopping carts; and



(b)
bagging customer purchases.

 AUTONUM  \* Arabic 
Mr. Sall personally performed the following non-delivery tasks while working at the Key Food store located at 108-27 Queens Blvd., Forest Hills, New York 11375-4840:



(a)
moving store shopping carts; and



(b)
bagging customer purchases .


 AUTONUM  \* Arabic 
The Plaintiffs’ work was performed on the Defendant’s premises, with the exception of their departures from the premises to bring deliveries to customers.


 AUTONUM  \* Arabic 
The Plaintiffs’ work was performed in the normal course of the Defendant’s business.


 AUTONUM  \* Arabic 
The Plaintiffs’ work was integrated into the businesses of the Defendant.


 AUTONUM  \* Arabic 
The work performed by Plaintiffs required little skill and no capital investment.

Plaintiffs’ Unpaid Minimum Wages


 AUTONUM  \* Arabic 
Plaintiffs were not paid for all the hours they worked for Defendant Queens Supermarkets.


 AUTONUM  \* Arabic 
Mr. Agborrio was paid less than the minimum hourly wage set by the FLSA and the NYLL for his services as a deliveryman at Defendant Queens Supermarkets.


 AUTONUM  \* Arabic 
Mr. Sall was paid less than the minimum hourly wage set by the FLSA and the NYLL for his services as a deliveryman at Defendant Queens Supermarkets.


 AUTONUM  \* Arabic 
Upon information and belief, all deliverymen at Key Food stores were paid less than the minimum hourly wage set by the FLSA and the NYLL.

Plaintiffs’ Unpaid Weekly Overtime Wages


 AUTONUM  \* Arabic 
Mr. Agborrio regularly worked more than 40 hours per week at the Key Food operated by Defendant Queens Supermarkets.


 AUTONUM  \* Arabic 
Mr. Sall regularly worked more than 40 hours per week at the Key Food operated by Defendant Queens Supermarkets.


 AUTONUM  \* Arabic 
Mr. Agborrio was not paid overtime premium pay for all of his hours beyond 40 per week at the Key Food store operated by Defendant Queens Supermarkets.


 AUTONUM  \* Arabic 
Mr. Sall was not paid overtime premium pay for all of his hours beyond 40 per week at the Key Food store operated by Defendant Queens Supermarkets. 


 AUTONUM  \* Arabic 
Upon information and belief, all deliverymen at Key Food stores regularly worked more than 40 hours per week yet were not paid overtime premium pay for all of their hours beyond 40 per week.

Plaintiffs’ Unpaid Daily Overtime Wages


 AUTONUM  \* Arabic 
Mr. Agborrio regularly worked more than 10 hours per day at the Key Food store operated by Defendant Queens Supermarkets.


 AUTONUM  \* Arabic 
Mr. Sall regularly worked more than 10 hours per day at the Key Food store operated by Defendant Queens Supermarkets.


 AUTONUM  \* Arabic 
Mr. Agborrio was not paid overtime premium pay for his hours beyond 10 per day.


 AUTONUM  \* Arabic 
Mr. Sall was not paid overtime premium pay for his hours beyond 10 per day.


 AUTONUM  \* Arabic 
Upon information and belief, other, similarly situated deliverymen at Key Food stores regularly worked more than 10 hours per day yet were not paid any overtime premium pay for those days of more than 10 hours.

Defendants’ Record-Keeping Failures


 AUTONUM  \* Arabic 
At no time has Defendant Queens Supermarkets kept records of the hours Mr. Agborrio worked as a deliveryman at its Key Food store.


 AUTONUM  \* Arabic 
At no time has Defendant Queens Supermarkets kept records of the hours Mr. Sall worked as a deliveryman at its Key Food store.  


 AUTONUM  \* Arabic 
At no time has Key Food Stores Cooperative, Inc., kept records of the hours worked by any of the plaintiffs as deliverymen at Key Food stores.

Plaintiffs’ Tips and Defendants’ Failure to Take Any “Tip Credit”


 AUTONUM  \* Arabic 
Plaintiffs received small amounts of money, as “tips,” from certain of Defendant’s customers.


 AUTONUM  \* Arabic 
At no time did Defendant Queens Supermarkets:



(a)
inform its deliverymen that tips were to be credited towards the payment of the minimum wage;



(b)
keep records of tips received; or



(c)
ask deliverymen the amounts of tips received.
FIRST CLAIM FOR RELIEF

FAIR LABOR STANDARDS ACT


 AUTONUM  \* Arabic 
Plaintiffs reallege and incorporate by reference the allegations in all preceding paragraphs.


 AUTONUM  \* Arabic 
In this Claim for Relief, “Plaintiffs” refers to Plaintiffs Agborrio and Sall and any similarly situated individuals who opt into this action pursuant to 29 U.S.C. § 216(b).


 AUTONUM  \* Arabic 
At all times relevant to this action, Plaintiffs were engaged in commerce and/or the production of goods for commerce and/or Defendant was an enterprise engaged in commerce or in the production of goods for commerce within the meaning of 29 U.S.C. §§ 206(a) and 207(a).


 AUTONUM  \* Arabic 
By the above course of conduct, Defendant has violated the FLSA.


 AUTONUM  \* Arabic 
Defendant has violated the FLSA willfully.


 AUTONUM  \* Arabic 
Due to Defendant’s FLSA violations, Plaintiffs are entitled to recover from Defendant their unpaid minimum wages, their unpaid overtime wages, an amount equal to their unpaid wages as liquidated damages, their reasonable attorneys’ fees, and the costs of this action, pursuant to 29 U.S.C. § 216(b).

SECOND CLAIM FOR RELIEF

NEW YORK LABOR LAW


 AUTONUM  \* Arabic 
Plaintiffs reallege and incorporate by reference the allegations in all preceding paragraphs.


 AUTONUM  \* Arabic 
In this Claim for Relief, “Plaintiffs” refers to all named Plaintiffs. 


 AUTONUM  \* Arabic 
By the above course of conduct, Defendant has violated the New York Minimum Wage Act of the New York Labor Law.


 AUTONUM  \* Arabic 
Defendant has violated the New York Labor Law willfully.


 AUTONUM  \* Arabic 
Defendant’s New York Labor Law violations have caused Plaintiffs irreparable harm for which there is no adequate remedy at law.


 AUTONUM  \* Arabic 
Due to Defendant’s New York Labor Law violations, Plaintiffs are entitled to recover from Defendant their unpaid minimum wages, their unpaid overtime compensation, an additional amount equal to twenty five percent of unpaid overtime and minimum wage compensation as liquidated damages, reasonable attorneys’ fees, and the costs of this action, pursuant to N.Y. Labor L. § 663.

PRAYER FOR RELIEF


WHEREFORE, Plaintiffs respectfully request that this Court grant the following relief:


(A)
Declare Defendant's conduct complained of herein to be in violation of the Plaintiffs’ rights under the FLSA and the New York Labor Law;


(B)
Award Plaintiffs unpaid minimum wages and their unpaid overtime wages due under the FLSA and the New York Labor Law;


(C)
Award Plaintiffs liquidated damages in the amount of their unpaid FLSA wages because of Defendant's willful failure to pay minimum and overtime wages pursuant to 29 U.S.C. § 216(b);


(D)
Award Plaintiffs liquidated damages in the amount of twenty-five percent of their unpaid New York Labor Law minimum and overtime wages because of Defendant's willful failure to pay minimum wage and overtime pay as liquidated damages pursuant to N.Y. Labor L. § 663;


(E)
Award Plaintiffs prejudgment interest;


(F)
Award Plaintiffs the costs of this action together with reasonable attorneys' fees; and


(G)
Award such other and further relief as this Court deems necessary and proper.

DEMAND FOR TRIAL BY JURY


Pursuant to Rule 38(b) of the Federal Rules of Civil Procedure, Plaintiffs demand a trial by jury on all questions of fact raised by the complaint.

Dated:
New York, New York





September 6, 2003








Respectfully submitted,








      By:












Adam T. Klein (AK 3293)








Adam T. Klein (AK 3293)








Scott A. Moss (SM 5702)









OUTTEN & GOLDEN LLP
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New York, NY 10016








Phone:
(212) 245-1000
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