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PLAINTIFFS’ REPLY TO LCDHC’S OPPOSITION 

TO MOTION FOR PARTIAL SUMMARY JUDGMENT
INTRODUCTION

LCDHC’s opposition to the Plaintiffs’ motion for partial summary judgment on Counts 1 and 14 demonstrates LCDHC’s fundamental misunderstanding of federal relocation laws.   The Defendant opposes Plaintiff’s motion by claiming the existence of factual disputes regarding LCDHC’s plans or intent to close or demolish some or all of the SRO building.  As explained in Plaintiffs’ memorandum, whether or not they harbored any such intent is irrelevant and immaterial under federal relocation law.  Eligibility for URA relocation assistance was triggered by LCDHC’s undertaking of the Lynn SRO Project with federal CDBG and HOME funds supplied by the City of Lynn regardless of any then present intent to demolish.  Eligibility for Section 104(d) was triggered by the subsequent undisputed fact that three of the SRO buildings were subsequently closed, and either demolished or converted to a non-affordable housing use.  The Plaintiffs are entitled to summary judgment as a matter of law on Counts 1 and 14. 


Throughout its opposition, LCDHC suggests that facts remain in dispute that preclude summary judgment.  In doing so, they repeatedly mistake conclusions to be drawn from facts with the facts themselves.  Indeed, nowhere in their brief do they offer countervailing evidence or genuinely dispute a “fact.”  Rather, as shown on page 8 of their opposition, they simply list a series of legal conclusions they would prefer that the court not reach from the undisputed facts and then claim those to be factual disputes.  In this regard they list as disputed “facts” that a parent-subsidiary relationship exists between the LCDHC and the City of Lynn; that persons moved from the rooming houses “as a direct result” of the acquisition of the property; that HUD determined that the sale of the SRO’s constituted a “conversion.”  This list goes on and on.  In each case, the asserted material dispute is over a legal conclusion, not a fact or evidence and, as more fully argued below, many of these disputed legal conclusions are not even germane to the case.  Take one example.   With respect to the characterization of HUD’s conclusions, HUD’s position is set out in a series of documents presented to the court, the genuineness of which are undisputed.  The documents speak for themselves. To object to the Plaintiff’s characterization of the documents’ contents, all that the opposition amounts to, does not raise an evidentiary dispute.  In the context of summary judgment, “Courts may correctly reach legal conclusions raised by inference from undisputed facts. Thus, if the parties agree (or at least do not contravert) the contents of a document, the court can rightly extract the parties intent from the document’s language….” Mass Practice, Rules Practice, Hiller and Zobel, “In a nonjury case, when the basic dispute between the parties concerns only the factual inferences that one might draw from the more basic facts to which the parties have agreed” the court “may engage in a certain amount of fact finding, including the drawing of inferences.” United Paperworkers Int’l Union v. International Paper Company, 64 F.3d 28, 31(1st Cir. 1995). See also E.E.O.C. v. Steamship Clerks Union, 48 F.3d 594, 603(1995)

The Defendant also claims material dispute based on inferences of intent. As argued below, none of these disputes regarding intent are legally relevant to the legal issues presented.  Consequently these disputes, even if genuine, cannot preclude summary judgment. “Only disputes over facts that might affect the outcome of the suit under the governing law will properly preclude the entry of summary judgment. Factual disputes that are irrelevant or unnecessary will not be counted." Anderson v. Liberty Lobby, Inc., 477 U.S. 242, 248, 106 S.Ct. 2505, 2510 (1986).  
ARGUMENT

1. 
The Plaintiffs Are Entitled to Summary Judgment on Their URA Eligibility Claim Because LCDHC’s Opposition Is Based on an Immaterial and Irrelevant Factual Dispute Regarding Its’ Plans to Close SRO Buildings.


LCDHC asserts that summary judgment is not appropriate because of a claimed dispute of material fact concerning whether there was a preconceived or pre-November 1997 plan or decision to close or demolish any of the Allard SRO buildings.  LCDHC argues that URA eligibility for tenants can only be triggered by “displacing activity” such as a decision to close a building.  See Opposition Memorandum pp. 5-6.  LCDHC cites nothing for its proposition - no statutory language, no regulation, no agency handbook or other subregulatory material and no case law.  There is no such requirement.  The actual requirements are described at pages 49 – 54 of the Plaintiffs’ earlier Memorandum.   The URA framework creates a presumption of eligibility at the time of the initiation of negotiations for all legal occupants of a building acquired as part of a project assisted with federal financial assistance.
   The presumption is established regardless of the acquirer’s intent with respect to future use of the property acquired.  To mitigate relocation obligations and remove the presumption in circumstances where there is no intent to displace occupants, the URA provides a notice mechanism whereby projects are required to provide occupants with written notice of nondisplacement.   See 49 CFR §24.2(a)(9)(ii)(G) (No eligibility will attach to a “person who after receiving a notice of relocation eligibility, is notified in writing that he or she will not be displaced for a project.”)   LCDHC’s failure to provide such notices is fatal to their argument. 


HUD’s Relocation Handbook 1378(Attachment D to Plaintiffs’ Memorandum) also makes clear that displacing intent is not required. The Handbook’s purpose statement on page 

1-1 at ¶1-1 describes the Handbook’s coverage as including both planned displacement and  “unintended displacement.”   With respect to the latter, the Handbook provides that a person who permanently moves after the initiation of negotiations must be considered an eligible person, unless he or she was previously issued with a notice of nondisplacement.  ¶1-8(b)(3) at page 1-12.   HUD treats a lack of intent to displace, as asserted by LCDHC, as irrelevant to triggering eligibility in these circumstances:   

Even if there was no intent to displace the person, it may be assumed that the person’s move was an involuntary move caused by the project because the person was not given timely information essential to making an informed judgment.  

HUD Handbook 1379  ¶1-8(b)(3), p. 1-12.  (Emphasis added.)

The irrelevancy of intent is also addressed by the Handbook’s notice provision at ¶2-3(b).   The Handbook instructs that at the time of initiation of negotiations all occupants must be issued either a notice of eligibility or a notice of nondisplacement, and HUD specifically warns project operators of the consequences of a failure to meet this requirement: a tenant-occupant may move permanently and thereby become eligible for URA assistance and payments.  See Handbook ¶2-3(b), page 2-4.
 


 This point has been recently reemphasized by the lead agency under the URA. The Department of Transportation promulgated a revision of the URA regulations just 15 days after the Plaintiffs served their motion for partial summary judgment.  A copy of the Federal Register is attached at Attachment A.   As with the previous regulations, the revised set are devoid of any requirement of any “intent to displace” trigger.  Rather, the revised regulations set out a clear description of the three exclusive triggers for URA eligibility as follows: 

Eligibility for relocation assistance shall begin on the date of a notice of intent to acquire, the initiation of negotiations, or actual acquisition, which ever comes first.  When this occurs, the Agency shall promptly notify all occupants in writing of their eligibility for

applicable relocation assistance. 

49 CFR §24.203(b) (internal citations omitted).   70 Fed. Reg. 620, Jan. 4, 2005.

The Preamble explains that §24.203(b) was revised to add “notice of intent to acquire” as “one of three possible actions that establish eligibility for relocation assistance.” DOT further explains that the revised §24.203(b) provides “greater clarity and consistency . . . to make clear that the notice of relocation eligibility must be provided after whichever Agency action [notice of intent to acquire, the initiation of negotiations, or actual acquisition] first triggers a person’s 

eligibility for relocation assistance.”  70 Fed. Reg. 600.  This provision is in harmony with the URA’s purpose of minimizing displacement and its hardships and fully supports Plaintiffs’ legal position that plans or an intent to displace are irrelevant.  

LCDHC’s “decision” trigger theory would allow federally assisted projects to render the URA meaningless by manipulating their processes to avoid their relocation responsibilities. This would be accomplished by entities undertaking acquisitions in a two stage process: first, acquire property with only a stated “assessment” plan; then, after countless occupants have moved, announce the “decision” to close the building.  The much broader URA eligibility scheme is designed to prevent exactly this sort of manipulation. 

2.
The Plaintiffs Are Entitled to Summary Judgment on Their Claim of an Unlawful Imposition of a Cap on URA Replacement Housing Payments. 


The Plaintiffs have also presented undisputed facts establishing that LCDHC violated the URA by imposing an unlawful $5,250 cap on replacement housing payments (RHP) with respect to those SRO tenants of the Forest, Oxford and Union Street buildings who remained on-site until the buildings’ closings.  These tenants were determined eligible for relocation assistance under the URA but were subjected to the RHP cap.  The Defendant in their opposition offer no argument whatsoever with respect to the Plaintiffs’ claim of the unlawful nature of the cap.  The members of the relocation subclass who have been denied their full URA benefits are entitled to summary judgment as a matter of law on this portion of the claim.  

 SEQ CHAPTER \h \r 13.  
The Plaintiffs Are Entitled to Summary Judgment on Their Section 104(d) Claim Because LCDHC’s Opposition Is Based on an Immaterial and Irrelevant Factual Dispute Regarding Its’ Relationship with the City of Lynn.

With respect to the Plaintiffs’ claims under Section 104(d), LCDHC seems to argue against summary judgment on the basis that the Plaintiffs are somehow attributing statements, plans, or actions of the City of Lynn to LCDHC to establish liability.  None of the acts of the City that Defendant points to in this regard are at all necessary to establish Section 104(d) liability.  Section 104(d) liability exists strictly based on Defendant’s own acts. With respect to the Forest Street and Oxford Street SRO’s all of the actions which trigger Section 104(d) obligations were undertaken by LCHDC.  No attribution to the City is required. The undisputed facts are that LCDHC acquired the properties and closed the buildings, displacing residents in the process.  Stip.¶¶66, 105, 113.  Federal CDBG and HOME funds were expended in connection with the acquisition and operation of the properties.  Stip.¶¶26, 37, 38, 87.   Subsequent to displacement and closure, LCDHC demolished the Forest Street building.  Stip.¶113.  LCDHC’s demolition triggered Section 104(d) benefits for the former Forest Street residents.  


Turning to the Oxford Street SRO, the undisputed facts also show that LCDHC closed the building and displaced the residents.  Stip.¶¶66, 105, 113.  Subsequently, LCDHC sold the vacant, unused structure to Shore Net Properties LLC for $100,000.  Stip.¶112.  This sale constitutes a conversion to a non lower-income housing use under Section 104(d).1   The former low-income residents are entitled to Section 104(d) benefits. 


With respect to the Union Street SRO, the same underlying facts are undisputed:  LCDHC acquired the property, closed the building, and displaced residents in the process. Stip.¶¶66, 105, 113.  Federal CDBG and HOME funds were expended in connection with these activities.  Stip.¶¶26, 37, 38, 87.   One thing, and only one thing, is different as compared to the Forest and Oxford Street buildings: for a short period of time the City of Lynn took ownership, demolished the building and transferred the vacant lot back to LCDHC.  Stip.¶111.  This difference - what entity undertakes the demolition - is irrelevant to Section 104(d). Section 104(d) contains a broad trigger standard.2   There is no requirement that one entity carry out each and every activity to trigger Section 104(d).  Indeed, HUD provides a standard of whether the HUD-assisted activity ( i.e. acquisition, rehabilitation, construction, etc.) and the demolition is carried out by “closely related entities” or on behalf of another entity.   HUD Handbook 1378, ¶7-10, pp. 7-6.  The undisputed fact that after demolition the City transferred the Union Street property back to LCDHC at no cost should lead to the legal conclusion that the City razed the building on behalf of LCDHC.  Stip.¶111; see also South Essex Registry of Deeds Book 17174, Page 564 at www.salemdeeds.com.  Such a conclusion is not necessary to establish LCDHC’s liability, however, because there can be no doubt here that LCDHC was closely related to the City of Lynn.  The City touts the fact that it formed LCDHC in 1979.  Exhibit F-Attach. A, ¶10.  For its first 19 years, the corporation maintained its office at City Hall.  Stip.¶2.  LCDHC’s main activity, in-fill housing projects, were undertaken in conjunction with the Community Development Department.  Id.   Prior to and during the course of initiating the SRO Project, the chief administrators of the City’s Community Development Department served as LCDHC’s officers.  Stip.¶3-4; Drake Affidavit-¶6. These City employees carried out the organization’s day-to-day operations without pay.  Id. The closeness of LCDHC and the City is obvious.   Under these circumstances, LCDHC should be held liable to the former residents of the demolished Union Street SRO for Section 104(d) benefits and those residents are entitled to summary judgment.

CONCLUSION


Because there are no disputes of material fact, and based upon the legal arguments in Plaintiffs’ memoranda, Plaintiffs ask the Court to grant them the relief requested in the motion of 

partial summary judgment.

Respectfully submitted for the Plaintiffs
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Tel. # (978) 686-6900

B.B.O. # 567733
	� The URA is structured to cover all federally-assisted acquisitions regardless of a lack of intent to close or displace occupants.  This broad coverage is demonstrated by the URA assurance requirements for recipients of federal grants which apply whenever federal financial assistance is “made available for a project which results in real property acquisition or displacement.”  49 CFR §24.4(a) (Emphasis supplied.)   The other regulatory citations relevant to a lack of intent to displace include: 49 CFR §§ 24.203(b) (Notice of Relocation Eligibility), 24.206 (Eviction for Cause); and 24.2(15)(ii) (Initiation of Negotiations).


�  The relevant portion of ¶2-3(b) reads:  “For residential tenants, the failure to provide this [nondisplacement] notice on a timely basis or to offer reasonable terms and conditions (see Paragraphs 1-8b(3) and (4)) may result in the tenant moving permanently and claiming relocation assistance as a displaced person.”


	3 Whether the sale constitutes a conversion is a legal question, not a factual one.  Shortly after the Oxford’s sale, counsel for Plaintiffs notified HUD of the transaction, requesting HUD to determine that a conversion had taken place under Section 104(d).  Stip.¶120-Ex.53.  Two months later, HUD issued a determination letter stating that displaced persons from the Oxford Street building may be eligible for Section 104(d) benefits.  Stip.¶121-Ex.54.  Since the Oxford Street building was not demolished, the only reasonable inference to be drawn is that HUD determined that a conversion had taken place.   The conversion is solidified by the building’s change into high end condominiums consisting of 2 commercial and 3 residential units.  The first residential unit sold in January for $336,290.  South Essex Registry of Deeds Book 23840, Pages 46, 65, 148.  Available on line at www.salemdeeds.com.  The units will not be used for lower-income housing.  See also www.lynnlofts.com/listings.html where the Oxford Street condominiums are being marketed as the “Oxford Street Lofts” with prices starting at $299,000.  (Visited 2/14/05.)      





	4 As stated in the Section 104(d) guidance memorandum issued by HUD Assistant Secretary Anna Kondratas and subsequently incorporated into Chapter 7 of HUD Relocation Handbook 1378: “The requirements to provide relocation assistance to low- and moderate-income persons are triggered by the demolition of any housing or the conversion of a low/moderate- income dwelling to another use in connection with an assisted activity.  This language makes it clear that, where CDBG funds are used directly to pay the cost of such demolition or conversion, the section 104(d) relocation and replacement of housing requirements apply.  The “in connection with” language broadens the coverage, with the result that even where non-CDBG funds are used to demolish or convert housing, the requirements for replacing housing and/or providing relocation assistance under section 104(d) will be triggered if the demolition or conversion is integrally linked to a CDBG-assisted activity.  The removal of a low/moderate-income dwelling or a displacement is considered to have occurred “in connection with” a CDBG-assisted activity if such action and the CDBG-assisted activity are part of a single undertaking (i.e., a single project).  In this context, the term project is construed to mean an activity or series of activities that are integrally related, each essential to the others, whether or not all of such component activities receive Federal assistance.”  Kondratas Memo, p. 2, at Attachment E of Plaintiffs’ Memorandum (original underline, italics supplied, citations omitted).





The Kondratas Memo and HUD Handbook 1378, ¶7-10 provide four guidelines for determining whether acquisition, demolition and/or construction activities are part of a single undertaking by assessing the extent to which the demolition and conversion activity and the CDBG-assisted activity share the same: 1) Developer/owner (“Are the activities carried out by, or on behalf of, a single entity or closely related entities?”;  2) Objective (“Is the activity essential to the undertaking?  Are the activities interdependent?  If one is unfinished, will the objective be incomplete?”); 3) Location; and 4) Reasonable timeframe; Id. at p. 3; Handbook at ¶7-10(c) - p.7-6.










