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I.   STATEMENT OF THE ISSUES PRESENTED

Whether the record shows that there is no genuine issue of any material fact and that the plaintiffs’ relocation subclass are entitled as a matter of law to partial summary judgment declaring that the defendant Lynn Community Development Housing Corporation is in violation of the federal Uniform Relocation Assistance and Real Property Acquisition Policies Act of 1970, as amended (42 U.S.C. §4601 et seq.) and Section 104(d) of the Housing and Community Development Act of 1974, as amended (42 U.S. C. §5301(d)) and that members of the relocation subclass are entitled to relocation assistance and payments under these statutes..
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Memo of HUD Assistant Secretary Anna Kondratas, April 30, 1992  

III.  INDEX OF ATTACHMENTS
A.
Glossary of Terms and Names

B.
SRO Occupancy Analysis
C.
Assessment of Relocation Eligibility
D.
HUD Handbook 1378, CH-4, Tenant Assistance, Relocation and Real Property Acquisition

E.
Section 104(d) Memo of HUD Assistant Secretary Anna Kondratas, April 30, 1992

IV.   INDEX OF EXHIBITS

A.  Stipulation of Facts with the following agreed-upon exhibits:

1  
Website description of LHAND’s Office of Planning & Development (¶6)

2
Minutes of LCDHC Board meeting dated January 17, 1995 (¶8)

3  
Minutes of LCDHC Board meeting dated December11, 1996  (¶9) 

4
CBT’s Union Street Improvement Plan dated July 15, 1991 (¶11)

5
City of Lynn’s Section 108 Loan Application to HUD dated March 12, 1992 (¶12)

6
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7
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8
Dupuis SRO Survey dated May 1996  (¶17)  


9
Lynn Cyber District brochures  (¶18)


10
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11
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LCDHC offer to FDIC dated May 15, 1996  (¶31)
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16
FDIC-LCDHC mortgage assignment agreement dated August 16, 1996  (¶39)
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LCDHC. notice to tenants dated September 25, 1996  (¶42)
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LCDHC’s complaint and court order dated October 1 and 4, 1996  (¶43)


20
Finch Group memo dated October 2, 1996  (¶44)


21
Finch Group notice to tenants dated October 9, 1996  (¶47)


22
LCDHC notice to Oxford Street tenants dated October 28, 1996  (¶48)


23
Finch Group rent rolls for October 7- 25, 1996  (¶49)


24
LCDHC notice to tenants dated October 31, 1996 (¶51)


25
LCDHC-Clarke contract dated November 1, 1996   (¶53)



26
Notices to quit dated November 1, 1996 (¶55)


27
Notices to quit dated November 6, 1996 (¶56)

28
Notices to quit dated November 8, 1996 (¶57)

29
Earliest Clarke rent rolls (¶58)

30
Lynn Health Department report dated November 14, 1996 (¶59)

31
Clarke rent rolls - Oct. 31 to Nov. 12, 1996 (¶60)

32
Notices to quit dated November 16, 1996 (¶61)

33
Summons and complaints dated November 16, 1996 (¶62)

34
Move out agreements dated November 17, 1996 (¶65)

35
LCDHC ownership notice dated November 19, 1996 (¶67)

36
LCDHC general notice of potential displacement dated November 19, 1996 (¶68)

37
LCDHC supplemental general notice of potential displacement dated January 15, 1997 (¶71)

38
Clarke rent rolls - Oct. 31 to Nov. 20, 1996 (¶72)
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Notices to quit dated November 23, 1996 (¶73)

40
Summons and complaints dated November 23, 1996 (¶74)

41
Clarke rent rolls - Oct. 31 to Nov. 30, 1996 (¶75)

42
Notices to quit dated November 30, 1996 (¶76)

43
Summons and complaints dated December 2, 1996 (¶77)

44
Mass. DPH reports dated Jan. 29, Feb. 4 and Feb. 6, 1997 (¶88)
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LCDHC notice of non-displacement for Andrew and Friend Street dated April 24, 1997 (¶90)

46
LCDHC notice of eligibility for relocation assistance from January 1998 (¶93)

47
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48
Lynn Dept. of Comm. Dev. notice of relocation claim determination regarding Jeffrey Clark (¶105)

49
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50
HUD letter denying Section 104(d) appeal for Union Street dated March 8, 1999 (¶117)

51
NLS letters requesting HUD reconsideration of Section 104(d) appeal decision dated October 21, 1999 and April 19, 2000 (¶118)

52
HUD James Barnes letter dated May 26, 2000 and HUD Kenneth Williams letter dated March 9, 2000 regarding URA cap (¶119)

53
NLS letter supplementing Oxford Street appeals dated January 4, 2001 (¶120)

54
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B  
Amended Answer of Defendant Lynn Community Development Housing Corporation to Plaintiffs’ First Set of Requests for Admissions

C.   
Answer of Defendant Lynn Community Development Housing Corporation to Plaintiffs’ Second Set of Requests for Admissions

D.
First Amended Class Action Complaint and Request for Injunctive Relief

E.
Answer of Defendant LCDHC to First Amended Class Action Complaint

F.   
Affidavit of Jeffrey L. Clark

G.
Affidavit of Anthony Brand
H.  
Affidavit of Michael Enright

I. 
Affidavit of Polyhronis (Pauly) Polyronahos

J. 
Affidavit of Steven Diamond

K. 
Affidavit of David Rongone

V.   INTRODUCTION


In their motion for partial summery judgment pursuant to Mass. R. Civ. P. 56, the plaintiffs and the relocation subclass are seeking declaratory and injunctive relief with respect to Counts 1 and 14 of the complaint.  Specifically, the plaintiffs present undisputed facts showing that the defendant Lynn Community Development Housing Corporation violated two federal relocation statutes in undertaking and carrying out, in conjunction with the City of Lynn, the Lynn SRO Project, a federally-assisted community development project.  The implicated federal laws are: the Uniform Relocation Assistance and Real Property Acquisition Policies Act (also known as the “Uniform Relocation Act” or “URA”) which is codified at 42 U.S.C. §§ 4601 et. seq.; and Section 104(d) of the Housing and Community Development Act of 1974, as amended (known as the “HCDA,” “Section 104(d),” and the “Barney Frank Amendment”) which is codified at 42 U.S.C. §5304(d).    


The undisputed facts establish that the Lynn Community Development Housing Corporation violated the provisions of the URA and Section 104(d) by:

1.  Failing to adequately undertake relocation planning for the SRO Project;

2.  Failing to minimize displacement and the hardship of displacement experienced by the SRO tenants; 

3.  Failing to provide timely and adequate notices to the occupants regarding the project, their relocation rights, relocation eligibility or status as a non-displacee;

4.  Failing to provide the required relocation payments and assistance to displaced occupants;

5.   Failing to comply with administrative appeal determinations of the U.S. Department of Housing and Urban Development; and

6.    Failing to provide housing units to replace the SRO units lost to demolition and conversions 


The extent of harm caused by these violations is large.  The SRO Project resulted in about 160 households or 179 individuals permanently moving from their homes under circumstances which provide a presumption of eligibility for URA or Section 104(d) assistance.  See Attachment C.  LCDHC’s relocation assistance program fell far short of these numbers.  Indeed, only 20 households, just the last remaining tenants of the closed SROs, were offered or provided relocation assistance, and even these households were not provided with the full bundle of benefits and payments required by the URA and Section 104(d).   Declaratory and injunctive relief is needed to correct these violations. 

VI.   UNDISPUTED MATERIAL FACTS

To assist the Court with the complex factual history, the parties entered into a Stipulation of Facts which is submitted as Exhibit A to this memorandum.  The Stipulation includes fifty-four exhibits to which the parties have also stipulated.  Citation to the Stipulation is shown by the use of the term “Stip.” followed by the paragraph number and exhibit number where applicable.  A glossary of terms and names is provided at Attachment A.  Plaintiffs’ chart of occupancy patterns based upon occupancy related exhibits - rent rolls,  notices to quit, summons and complaints - is provided at Attachment B.   Plaintiffs’ chart of relocation eligibility and the list of known members of the relocation subclass is provided by Attachment C.  The latter is based upon the defendants’ rent rolls, relocation notices, and the Stipulation of Facts regarding disposition of the properties. 

A.  
A Summary of the Lynn SRO Project.  


In 1996, the defendant  Lynn Community Development Housing Corporation (hereafter “LCDHC”) with the support of the City of Lynn launched and began operating the Lynn SRO Project, a community development project financed with program income derived from the federal Community Development Block Grant (CDBG) and HOME programs as the result of CDBG and HOME grants from the U.S. Department of Housing and Urban Development (HUD) to the City of Lynn.  Stip.¶¶31-50, 87.  The City’s annual planning document submitted to HUD for 1996-1997 set forth one of the principal purposes of the Lynn SRO Project as the acquisition and elimination of Single Room Occupancy (SRO) dwelling units from the Lynn housing market.  Stip.¶15-ex.7.  LCDHC and the City were successful in meeting this goal.  Not only did LCDHC purchase 244 units of SRO housing in six buildings, but 83 SRO units were subsequently demolished and HUD determined that another 30 SRO units were converted to a non-housing use by their sale to a private entity.  Stip.¶¶66, 32, 111-113.   At the time of project commencement, these six SRO properties represented about 199 occupied units and residential dwellings for about 211 individuals, constituting about one-third of Lynn’s stock of SRO housing.  Stip.¶¶17-ex.7, 49-ex.23, 58-ex.29; Attachments B and C.  

B.
The Genesis of the Lynn SRO Project Arose Out of the “Upper Union Street Plan,” a City of Lynn - LCDHC Project Adjacent to the Belcrest Hotel.


The issue of SRO housing, particularly the Belcrest Hotel at 63-75 Union Street, had long been a concern to the City of Lynn and LCDHC prior to the launching of the SRO Project.   In about 1994, for example, LCDHC attempted to purchase this building, the largest of the six SRO’s owned by corporations  controlled by Mr. Leo Allard, but Mr. Allard rejected LCDHC’s offer.  Stip.¶27.  Subsequent to this attempt, the City of Lynn Department of Community Development (hereafter “Department”) and LCDHC
 monitored the status of the Belcrest on an ongoing basis.  Stip.¶28.  For well over a year, the Department’s tracking documents with respect to various Lynn properties depicted a Department proposed reuse plan for the Belcrest that included tax foreclosure by the City, demolition of the building, and construction of a single-family home under the City funding in-fill housing program.  Stip.¶8-ex.2 (Minutes of the Jan. 17, 1995 LCDHC Board meeting which has an attached Department “Real Estate Recycling Report”
 dated January 10, 1995 specifically stating the reuse plan for the Belcrest under the listing of 63-75 Union Street. Stip.¶¶2, 35.   


The underlying basis for LCDHC’s interest in the Belcrest stemmed from LCDHC’s operation of a multi-million dollar in-fill housing project known as the Upper Union Street Plan which started in 1991.
    The Upper Union Street Plan as implemented by LCDHC involved the acquisition of properties located at the eastern end of Union Street, demolition of commercial and multi-family structures, and replacement with single family homes which LCDHC sold to homeowners.  Stip.¶10.   A substantial part of the funding for the Upper Union Street Plan came from a federal CDBG Section 108 Loan which the City of Lynn obtained from HUD and passed through to LCDHC.  Stip.¶12.   The Belcrest SRO, located between Union Court and the Eastern Burial Ground, stood directly across from Phase 1 of the Upper Union Street Project area.  Stip.¶8-ex.2 (Union Street map attached to LCDHC Board minutes) and ¶11.  Its four floor brick structure and large signage dominated the street scape of the project area.  Id.    

C.
The City of Lynn Started SRO Planning in Conjunction with an Attempt to Close the Belcrest and Knowledge of FDIC’s Security Interest in the Allard SRO’s.  

Monitoring of the Belcrest property took a significant turn in about January 1996 when officials of the Department and LCDHC learned that the Federal Deposit Insurance Corporation (hereafter “FDIC”) held the promissory note and mortgage relating to the Belcrest, and LCDHC made an offer to purchase the note and mortgage.   Stip.¶29.  FDIC responded by notifying officials of the Department and LCDHC in about February 1996 that the note and Belcrest mortgage was interrelated with the mortgages on a total of five other rooming houses owned by corporations controlled by Leo Allard and located at 50 Andrew Street, 33 Forest Street, 52 Friend Street, 33 High Street and 187-189 Oxford Street.  Stip.¶30.  The six buildings accounted for 244 dwelling units, 30% of the SRO housing stock in Lynn. Stip.¶¶17, 32.


With this information in hand, the City of Lynn and LCDHC changed course in their dealings with the city’s approach to the SRO housing stock.  First, the City’s Economic Development and Industrial Corporation hired Ronald Dupuis to undertake a survey of all the SRO properties in Lynn and to prepare a report on their conditions as well as the City’s licensing and code enforcement procedures.
  Stip.¶17.  

  
Next, the City affirmatively sought to close the Belcrest and displace the residents by filing a superior court complaint against Mr. Allard in March 1996.  Stip.¶31-ex.14 (The complaint filled in City of Lynn v. Belcrest, Inc. et. al., Essex Sup. Ct., C.A.No. 96-0577 (1996), is  “Attachment F” to LCDHC’s May 1996 offer to the FDIC).   While the City’s complaint appears to rely upon allegations of fire and building code violations for seeking an injunction to close the building, the City’s concerns were not directed to the welfare of the Belcrest residents.  Instead, the complaint clearly presents the welfare of the Belcrest neighbors - new owners of LCDHC’s homes in the Upper Union Street Plan neighborhood as its central focus, with the Belcrest residents painted as the source of the problem.
  Id.   Hence, instead of seeking to have Mr. Allard bring his building into compliance with the fire and building codes for the benefit of the residents, the City sought  an order to displace the SRO residents and close the building.   


When the City’s ultimate goal of shutting down the Belcrest proved unsuccessful in superior court
, the City turned towards planning for the acquisition of all of the Allard properties.  This is shown by the draft Annual Action Plan which the Department published in about May 1996 pursuant to HUD regulations at 24 CFR 91.105(b).
  Stip.¶14-ex.6.  Setting forth a demolition goal, this planning document specifically proposes that the City: “help the 501(c)(3) non-profit Lynn Community Development Housing Corporation: acquire and rehabilitate 135 SRO units and acquire and demolish 109 deteriorated SRO units.”
  Id.   As background for the proposed Lynn SRO Project, the draft plan stated:

Lynn has over 800 SRO units City wide and its is estimated that the overall vacancy rate is 30%.  The result of this high vacancy rate is that many SRO buildings suffer from disinvestment, deterioration and the maintenance of said units in substandard and unsafe conditions.  An opportunity exists, however, to acquire 244 units in bulk and to bring over half of this number back to standard safe condition.

The goal of this activity is to eliminate excess SRO capacity from the market and to concentrate resources into preserving the remaining viable units as safe, decent and affordable housing for low and very low income persons.










Stip.¶14-ex. 6. 

 
The 244 rooming houses units identified in the draft Annual Action Plan refers to the exact number of SRO units in the six rooming houses controlled by Leo Allard and were meant to reflect these units.  Stip.¶32.  The 109 units represents the exact number of SRO units at the Belcrest and High Street SRO’s.   See Stip.¶3-ex. 14-Attach. A.  

D.
LCDHC’s Agreement with the FDIC and the Lynn SRO Project Planning Documents Disclose the Intent to Displace SRO Residents.

1.   LCDHC’s offer to the FDIC depicts a displacement plan.

LCDHC submitted a written offer to the FDIC on May 15, 1996 to acquire an assignment of the six mortgages pertaining to the six SRO’s controlled by Leo Allard.  Stip.¶31.  The amount of the $151,834 offer was derived by taking LCDHC’s assessment of market value and deducting certain costs such as municipal liens, estimated repairs, foreclosure and “tenant relocation costs during and after needed repairs.”  Id.   The first attachment to LCDHC’s offer, a detailed property analysis, allocates $52,875 to relocation costs.  Two types of relocation costs are listed - “initial” and “later permanent.”   The “later permanent” relocation costs are assigned to just the Belcrest and High Street properties, while the four other SRO’s are assigned the “initial” costs.
. 

2.  The City’s Annual Plan submission to HUD depicts a SRO Project designed to eliminate SRO housing.

Planning with respect to finalizing the FDIC agreement escalated in the summer of 1996.  In about June, the City adopted and submitted its final Annual Action Plan to HUD.  Still hoping for EOCD funding for the SRO Project, the final Annual Action Plan reflected some changes from the draft plan which primarily provided the City with greater flexibility in the management of the SRO Project.  Stip.¶15-ex. 7.  For example, the Plan no longer references LCDHC or any entity as the designated party to carry out the SRO project.  Id.  Further, the references to numbers of units slated for acquisition, demolition and rehabilitation are removed.    Id.   Hence, the City’s plan indicated more flexibility and greater options.  For example, funding could be used by multiple parties and properties other then the Allard SRO’s could be targeted.  For the basis of this argument, see newspaper article at Exhibit B, ¶1 in which Lynn Mayor Patrick McManus states that the City is assessing the acquisition of the Apollo Hotel on Union Street.  The flexibility also allows the City to look at acquiring the SRO at 18 Joyce Street which it eventually did.   Despite these changes, the final Action Plan retained one essential goal for the city’s SRO Project: “eliminate excess SRO capacity from the market.” Stip.¶15-ex. 7.

3.  City officials draft a reuse plan contemplating the use of LCDHC to acquire the Allard properties in furtherance of a goal to displace SRO tenants and demolish SRO housing.


On July 18, 1996, LCDHC officials reached an agreement in principal with the FDIC under which FDIC accepted the terms of LCDHC’s offer.  Stip.¶33.    Subsequently, Department Director Jansi Chandler and Assistant Director Alden Drake, who simultaneously served as President and Clerk of LCDHC, released a memorandum and “Proposed Reuse Plan for Allard Buildings” dated July 19, 1996 to Lynn Mayor Patrick J. McManus, the City’s Chief Financial Officer, City Solicitor, and City Council President.  Stip.¶¶3, 4, and 34-ex. 14.  The same Property Schedule and Market Analysis that LCDHC submitted to the FDIC with its offer was also included with the memo and reuse plan.  Stip.¶34-ex. 14.  


The cover memorandum lays out the City’s plan to use LCDHC for the purpose of acquiring the Allard mortgages and to foreclose.  Id.  Significantly, the memo announces that LCDHC has no intention of paying the outstanding property taxes and would not oppose the City taking the properties through Land Court, thereby disclosing one means for the City to gain ultimate control and undertake whatever demolition activities it desired.  Id.  Next, Chandler and Drake turn to the project budget.  They identify $282,000 from the Department’s funding sources for the project, but name no specific source.  Id.  The nature of  federal financial assistance is revealed, however, by the provision in the proposed reuse plan which states that the City “intend[s] to adhere to the Uniform Relocation Act requirements for all occupants.” Id.  Chandler and Drake conclude their memorandum with a recommendation that the project move forward.  Id.


The proposed reuse plan provides for a three phase project.  The first phase involves the relocation of tenants and demolition of the Belcrest and 33 High Street buildings at the end of one year and reuse of the lots as in-fill housing.
  Id..    The relocation component of phase one envisions the consolidation of the Belcrest and High Street tenants, as well as tenants of the 18 Joyce Street SRO,
 into the remaining SRO’s on Andrew, Forest, Friend and Oxford Streets.  Id.   To ensure adequate vacancies, the plan references a policy of creating no new tenancies in any of the buildings.  A proposed second phase starts after the demolition of the Belcrest and High Street SRO’s when officials “will evaluate each of remaining 4 buildings and determine if we should follow the same plan of [tenant] attrition, relocation and demolition (or conversion to another use).”  Id.  A third or exit phase calls for sale to a non-profit of any remaining buildings.  

Near the end of the document, the following sentence reads:: “[w]e intend to adhere to the Uniform Relocation Act requirements for all occupants of the above buildings.”  Id.  (emphasis supplied.). 


Prior to July 31, 1996, various city officials including Mayor Patrick McManus, Jansi Chandler, the chief finance officer and a city attorney met to discuss the proposed SRO Project planning documents.  Exhibit B, ¶8.  Tenants of the SRO’s obtained their first clue as to the nature of the proposed SRO Project when the Lynn Daily Item published a story on the project in its July 31, 1996 edition.  Exhibit B, ¶1; Exhibit F, ¶2.   Entitled “City buys rooming houses, Plans to raze former Allard Properties” the article features Mayor McManus announcing the City’s plan to use LCDHC to gain control over the Allard properties via the FDIC.  Through the article and quotes of Mayor McManus, tenants not only were informed of the plan to stop new tenancies at all six of the Allard SRO’s, but read of the ultimate plan to demolish the SRO’s from the following quotes of Mayor McManus:  “[i]t might be six months to a year before we state demolishing any of them.  It might be five years before all of them are taken down. . . .  We don’t want to be in the business of owning rooming houses.  We just want to take them down.  But we’re not going to go in there and say you’ve got to be out tomorrow”   Id.  

4.  Implementation of the SRO Project commences on August 16, 1996 with CDBG funds provided by the City of Lynn.

Subsequent to the newspaper story, FDIC and LCDHC executed a mortgage assignment agreement dated August 16, 1996 with respect to the six Allard rooming houses.  Stip.¶36.  The terms of the agreement included a payment to the FDIC of $151,834.  Id.  LCDHC did not make this payment; rather the City of Lynn paid this amount on behalf of LCDHC.
  Stip.¶37.   The source of the $151,834 payment by the City was program income from the Department’s CDBG program.   Stip.¶38.


E.   
No Relocation Notices Are Provided to SRO Occupants During the First Three Months of the SRO Project.  


Following the execution of the FDIC agreement in mid-August 1996 and the City’s CDBG payment to FDIC,  LCDHC entered into a property management contract with The Finch Group, d/b/a TFG, for the management of the six Allard properties. Stip.¶40.  On September 25, 1996 LCDHC and Finch Group officials began the process of entering and taking possession of the Allard properties pursuant to the FDIC agreement.  Stip.¶41.   LCDHC encountered some initial resistance to its entry from members of the Allard family, but completed entering and took full possession by about October 7, 1996.  Stip.¶¶43, 45.  Before completing the entry process, The Finch Group submitted a memorandum to defendant Alden Drake dated October 2, 1996 which, in part, describes the adverse conditions within the Belcrest and Friend Street properties and recommends that LCDHC obtain inspections by the City’s Fire, Building and Health Departments.  Stip.¶44.  There is no evidence that LCDHC followed this recommendation.  Once possession was achieved,  LCDHC initiated a policy of not renting then vacant rooms in any of the properties.  Stip.¶46. 


Despite ample opportunity to communicate with the SRO occupants regarding their relocation rights or the possibility of displacement by the SRO Project during the three month time period after the signing of the FDIC agreement, LCDHC made no such effort.   Stip.¶70.

Indeed, the defendant corporation did issue or cause to be issued during this three month period no less than three general notices to the SRO occupants, but no mention of relocation rights or potential displacement by the project was ever made.  These general notices included:  

A)  LCDHC’s September 25, 1996 notice regarding entry and possession.  Stip.¶42.-ex. 18.  The notice makes no mention of potential displacement or relocation.     

B)  The Finch Group’s October 9, 1996 notice regarding LCDHC’s taking possession and Finch Group’s management.  Stip.¶47.     This notice makes no mention of potential displacement or relocation.    

C)  LCDHC’s October 31, 1996 notice to occupants regarding the change in management from The Finch Group to Robert S. Clarke
, a/k/a Scott Clarke, d/b/a The Investors Group.  Stip.¶¶50 - 53.
   The notice referenced at Stip.¶51 again fails to mention relocation or potential displacement.  


In addition to these general notices, LCDHC and its agents issued hundreds of  individualized notices to the SRO occupants or limited building-wide notices during the three months after August 16, 1996, but completely failed to utilize these opportunities to communicate information regarding relocation rights.  These missed opportunities included: a October 28, 1996 LCDHC notice to occupants of the Oxford Street SRO with respect to the termination of the building superintendent (Stip.¶48); 104 notices to quit served upon tenants of the Allard SRO’s by Scott Clarke and his agents (Stip.¶¶55 - 57, 61; Attachment B); and eight November 17, 1996 move-out “agreements” for $100 payments which Scott Clarke entered into with residents of the Belcrest, with the knowledge and consent of LCDHC (Stip.¶¶64-65).  In short, the facts show that LCDHC provided no information to the SRO residents regarding their relocation rights or the potential displacement affect during the first three months of operating the Lynn SRO Project.  

F.  Subsequent to the Foreclosure Auctions LCDHC Provided A Notice of Potential                              Demolition/Displacement to a Small Minority of SRO Occupants.


On November 18, 1996 - three months and two days following the FDIC agreement - LCDHC conducted foreclosure auctions and acquired the six Allard rooming houses, in some cases bidding against other parties.  Stip.¶66; Exhibit C - D, ¶30.   Two separate notices, both dated November 19, 1996, were subsequently released by LCDHC in connection therewith.  Stip.¶¶67-68.  The first notice merely informs SRO occupants of the change in ownership and reminds residents of LCDHC’s management team (Scott Clarke and the building superintendents) and certain procedures.  Stip.¶67.  The notice makes no reference to relocation rights or relocation eligibility.  Id.   


The second notice entitled “General Notice of Potential Displacement” was drafted under the signature of LCDHC’s legal counsel. Stip.¶68-ex. 36.  At first blush, it appears to begin to remedy the three month long information gap regarding relocation rights,
   Id., but unlike LCDHC’s other general notices, this notice was not issued to all occupants of the SRO’s.  Exhibit C - ¶¶4-5 (LCDHC’s Answer to Second Set of Requests for Admission).   Indeed, LCDHC officials adopted and implemented a policy which severely limited distribution of the notice. Id.¶¶4-5.   This policy deemed occupants who were allegedly in rent arrears or in receipt of a notice to quit to be ineligible to receive the “general” notice of potential displacement.  Id.¶¶6-7.  The result of this policy and the delay
 in issuing the notice was significant:  LCDHC caused the relocation notice to be distributed to just 29 percent of the tenants (59 out of 199) who were in occupancy on October 7, 1996, the date upon which LCDHC was in full possession of the Allard SRO’s.  Stip.¶¶45, 49, 55 - 58, 60, 61, 72 - 73, 75 - 76; Exhibit C.  (A chart of the residency history, moves outs and notices to quit is available as Attachment B hereto.)  One hundred thirty-nine (139) tenants were deprived of the relocation information because104 tenants were subject to a notice to quit and/or alleged to be in rent arrears by the time of distribution and another 35 tenants had already move.  Id. and Attachment B.

G.
The SRO Project Failed to Minimize Displacement or Its Hardships; Instead LCDHC and its Agents Engaged in Concerted Activities to Encourage Moves and Displacement.


The end of October 1996 witnessed a change in management practices that LCDHC knew or should have known would result in displacement of the SRO tenants.   The components of these practices are described below.


1.  The removal of on-site resident superintendents.


The displacement events started with the termination of the Oxford Street on-site resident superintendent and the decision to not replace her with a person living on-site.  Stip.¶48  Even after Oxford tenants complained in writing to LCDHC and Scott Clarke about the lack of on-site coverage, and LCDHC knew of security problems resulting from its decision, no on-site resident superintendent was ever rehired.  Id.; Exhibit B-¶2.   Tenants experienced break-ins after this decision, and repeatedly found strangers roaming the hallways.  Exhibits G-¶7, H-¶6 and I-¶12 (Affs. Of Anthony Brand, Michael Enright and Pauly Polyronahos).  See also the affidavits of plaintiffs Charles O. Levy and Kendrick Sanders attached as Exhibits 6 and 8 to their Motion to Intervene as Plaintiffs.   The removal of the superintendent clearly resulted in a loss of security for the residents.   


A similar practice took place with respect to the Forest Street SRO when the on-site resident superintendent was transferred to the Belcrest on about November 17, 1996,.  Stip.¶63.  


2.   Creating the appearance of abandonment or closure.

Tenants of the Oxford Hotel complained to LCDHC and Scott Clarke in writing regarding the above problem and a host of other management practices that made continued occupancy very difficult.  Exhibit B-¶¶2-3, Exhibit K..  Of particular concern to the tenants were the activities that made the SRO “look like an abandoned building” or one in the process of being closed, including the removal of the on-site resident superintend, the stenciling of the “No Trespass - Police Take Notice” signs on dwelling unit doors, and lack of security and maintenance.  Exhibits B-¶2, G-¶7, H-¶7, J-¶5, K-¶¶10-11; Exhibit K.  Belcrest Hotel tenants also were concerned that the boarding up of windows in vacant rooms and the closure of bathrooms gave the appearance that the building was being abandoned or closed.  Affs. of Innocent Noundja (¶9) attached to Plaintiffs Motion for a Temporary Restraining Order or Preliminary Injunction; Jeffrey Clark (¶¶8-11, 17) and Wanita Hooks (¶8-9) attached to Motion to Intervene (Exhibits 3 and 5).  

 

3.   Locking kitchens, laundries and dwelling units.

Another displacement-related activity involved the practice of locking rooms as well as common bathrooms, kitchens and laundry facilities, the latter of which prevented the tenants from cooking meals and washing their clothes and bedding.  This practice started in November 1996 and was most pronounced at the Oxford and Belcrest Hotels. Stip.¶¶82 - 83; Exhibits G-¶7, H-¶6. I-¶10, J-¶6, K-¶14; Exhibit K.  See also the affidavits of Jeffrey Clark (¶9), Wanita Hooks (¶9), and Charles O. Levy (¶12) attached to Motion to Intervene at Exhibits 3, 5 and 6.  With respect to dwelling units, Scott Clarke undertook the padlocking of certain rooms and stenciling a “No Trespass - Police Take Notice” sign on the doors.  Stip.¶84; Exhibit B, ¶2; Exhibits G-¶7 and K-¶10. See also the affidavit of Charles O. Levy, supra at ¶12) attached to Motion to Intervene.  The use of padlocking resulted in the lock-out of at least two Oxford Hotel residents.  Exhibit J-affidavit of Steve Diamond and affidavit of Kendrick Sanders attached to Motion to Intervene at Exhibit 8.  


4.   Failing to maintain premises.  

In addition, the Oxford tenants complained in writing of: 1) lack of heat; 2) lack of hot water; 3) no cooking gas; 4) defective fire alarms; 5) deficient cleaning of the common bathrooms and hallways; 6) cockroach infestation; and 7) torn carpets.  Exhibit B, ¶2; Exhibit K.   At least one of the Oxford tenants - David Rongone - requested a rent rebate on account of these problems. Id..  Four days later, Mr. Rongone was served with a notice to quit.  Id. and Stip.¶57.   The Massachusetts Department of Public Health inspection reports from late January - early February 1997, document the continuing non-compliance of the SRO buildings with the state sanitary code nearly four months after LCDHC took possession of the buildings as mortgagee in possession and two and a half months after LCDHC acquired the buildings at its own foreclosure sales.  Stip.¶88.  The affidavits of the original named plaintiffs and the interveners substantiate the serious health conditions and LCDHC’s general failure to correct them. 


5.   Organizing a group move-out of Oxford Hotel residents.


On about December 3, 1996, the superintendent of the Andrew Street SRO and others associated with him arrived at the Oxford Hotel, offering to move some residents to the Andrew Street building under circumstances that gave the impression that the building was closing.  At least six Oxford residents
 moved that day to Andrew Street..  Stip.¶85.  Exhibits H-¶¶10-13, G-¶¶6, 8-11, I-¶5 (Affs. of Michael Enright, Anthony Brand, Pauly Polyronahos), Aff. of Charles O. Levy, ¶10, Motion to Intervene-Exhibit 6.


6.  Inappropriate rent collection practices.  


Another displacement-related practice experienced by members of the relocation subclass involved Scott Clarke’s rent collection practices which commenced immediately upon his taking over management in the absence of any relocation notices being issued to the SRO occupants.  Mr. Clarke’s actions were undertaken with the knowledge and consent of LCDHC.  See Affidavit of Alden Drake - ¶¶20-21, attached to  Defendants’ Opposition and Memorandum to Plaintiffs’ Application for Preliminary Injunction of Jan. 21, 1997.  These activities were manifested on Scott Clarke’s first day as property manager - November 1, 1996 - when he caused 52 notices to quit for non-payment to be served at the SRO’s.  Stip.¶¶52, 55.  Over the next month and a half, another 52 residents were served with non-payment notices to quit.  Stip.¶¶56, 57, 61, 73, 76.  See also Attachment B.  Hence, of the approximately 199 occupied SRO dwelling units when LCDHC took possession, more than half (52%) became subject to notices to quit for non-payment.    The circumstances regarding this practice are highly suspect in four material ways.



(a).   No relocation notices.   As described above at sections VI. E and F, LCDHC and Scott Clarke implemented a policy that resulted in notices to quit to be served on SRO tenants in the absence of relocation notices and their being informed of their relocation rights. 



(b).  Missing rent roll records.  In response to discovery requests in 1997, LCDHC and Scott Clarke have never produced any rent roll records covering the time period of October 25 to October 31, 1996, which represents the six days prior to Mr. Clarke commencing management of the SRO’s.  Exhibit B-¶10.  Moreover, no rent rolls with respect to the Belcrest Hotel for any portion  of October 1996 were ever produced.  Exhibit B-¶9.  Consequently, the evidence shows that the Defendants had no records whatsoever reflecting what payments had or had not been made by project tenants during the period immediately prior to Mr. Clarke’s issuance of these notice to quit for non-payment of rent.

(c).  The use of defective 7 day notices to quit.   Third, Mr. Clarke engaged in the practice of serving seven day notices to quit to tenants entitled to fourteen day notices.  See Stip.¶¶55, 57 which shows that 48 of the notices to quit dated November 1st and 8th  provided just seven days notice of termination.  The rent rolls from the November 12 time period show that Mr. Clarke apparently interpreted the notice provisions of c. 186, §17 to allow for just a seven day notice (as opposed to 14 day)  to those tenants paying rent on a weekly basis, regardless of whether such tenants had been occupants for three consecutive months or more.
  Stip.¶¶55, 57, 60-Ex. 31.   The rent rolls show that all weekly rent payers during the first weeks of November received a 7 day notice.  Stip.¶60-Ex. 31. . 



(d).  Demanding rent not owed to LCDHC.  Fourth, Mr. Clarke, with the knowledge of LCDHC, engaged in the questionable practice
 of demanding and receiving rent payments for the time period before LCDHC’s possession.  This practice is demonstrated by Mr. Clarke’s rent rolls and the summary process summons and complaints.  See Stip.¶60-ex. 31 (rent rolls for the period of October 31 to November 12, 1996 in which the fifth column lists the past due amount and the sixth column provides the date that the tenant is “paid up to”).  See also Stip.¶62-ex.33.  The rolls depict no less than 28 tenants with arrearage dates prior to September 25, 1996 when LCDHC attempted its first entry to the properties.
   Id.  The oldest arrears are listed as March 3, 1996 for Jewell Andrews of the Union Street SRO.  This is six months before LCDHC took possession.  Id.  


Significantly, several of these tenants, were currently making rent payments to LCDHC.  Id.  But instead of crediting the account for the period of time during LCDHC’s possession, the rent rolls show that credits were applied to the time before LCDHC’s possession.  Id.  The summary process summons and complaints filed by defendant Clarke further document this practice.  On multiple occasions the accounts annexed cover the time period prior to possession.  See, for example, Clarke’s first set of summons dated November 16, 1996 at Stip.¶62-ex.33 naming the following defendants with pre-October/pre-possession accounts annexed:  Jewell Andrews (account annexed to March 3, 1996), Daniel Daheon (Sept. 1996), Cynthia and Arthur Fitzmeyer (Aug. 23, 1996), Colleen Lally (July 28, 1996), Donna Petherick (Sept. 2, 1996), Elizabeth Smith (June 30, 1996).  Payments made by such tenants prior to the summons did not alter the practice of crediting payments to the pre-possession period.   See for example the Andrew Street rent roll for November 12, 1996 and summons of November 16, 1996 at Stip.¶60-ex.31 and Stip.¶62-ex.33, which shows November 1996 payments by the Fitzmeyers, Donna Petherick and John Sundquist, but the accounts annex still list pre-possession dates.   The same pattern of crediting rent payments to the pre-possession period exists with respect to the other five buildings.  Id.  

H.
LCDHC Issues a Supplemental General Notice of Potential Displacement.


After the plaintiffs filed this action, which in part raised claims regarding the violation of federal relocation law, LCDHC caused a second relocation notice to be issued to the then remaining occupants of the six SRO’s.  Stip.¶¶71-ex. 37.  Entitled “Supplemental General Notice of Potential Displacement and dated January 15, 1997, the notice included certain attachments obtained from HUD’s Relocation Handbook 1378 and a HUD relocation brochure.  Id.  Unlike the limited distribution of the first “general” notice,  this supplemental notice was supplied to all of the then current residents.  The population of the buildings, however, had been significantly reduced by January 15, 1997.  An analysis of the rent rolls for December 1996 and January 1997 indicates that the approximate 190 occupied units of October 7, 1996 had been reduced to 107, a decline of 44 percent.   Exhibit F-¶7, Attach. G-H.
I.
LCDHC Undertakes an Exit Strategy that Concludes with the Rehabilitation of 131 SRO Units at Three Properties, Displacement of the last remaining Belcrest, Forest and Oxford Street Occupants, and Elimination of 113 SRO Units through the demolition of the Belcrest and Forest Street SRO and the Sale of the Oxford Hotel.


1.  The rehabilitation and sale of 87 units at the Andrew and Friend Street SRO’s.  

On April 3, 1997, counsel for LCDHC represented to this Court that LCDHC had undertaken repairs of the Andrew Street and Friend Street SRO’s and had made the determination to not demolish those two buildings.   Stip.¶89.  On about April 24, 1997, LCDHC provided the then current residents of those two buildings with a notice of non-displacement.  Stip.¶90.   Upon motion from LCDHC, which relied on the May 2, 1997 inspection reports of the Massachusetts Department of Public Health indicating that the 60 unit Andrew Street property and the 27 unit Friend Street property were in compliance with the sanitary code, this Court ordered relief from its prior order prohibiting the service of non-payment notices to quit, eviction summons and levying of executions based upon non-payment of rent.  See Order in this matter dated May 20, 1997.   


Subsequently, LCDHC transferred its interest in the Friend Street property on September 30, 1999 for $1.00 to Affordable Housing Associates of Lynn, a non-profit entity affiliated with the Lynn Housing Authority.  Stip.¶6; South Essex Registry of Deeds Book 16032, Page 148.   The subsequent history of the Andrews Street property was more complicated.  A tax foreclosure in 1998 resulted in the City taking ownership; but the City promptly deeded the property back to LCDHC for a nominal fee.  South Essex Land Court Cert. 67470.  On July 8, 2003, LCDHC sold the property to Affordable Housing Associates for $500,000.00.  South Essex Land Court, Cert. 76222.


2.  The sale of 44 units at the High Street SRO and subsequent rehabilitation.  

With respect to the 44 unit SRO located at 33 High Street, LCDHC maintained ownership for more than three years without obtaining reports that the property met the standards of the state sanitary code and then sold the property on December 21, 1999 to a realty trust.  The terms of sale included a construction loan obligating the new owner to bring the property into code compliance.  Stip.¶98; South Essex Registry of Deeds Book 16122, Page 336.  Upon information and belief, the new owner did bring the property into compliance a few months after the sale.  


It is important to note that unlike the Andrew and Friend Street properties, LCDHC never issued a notice of non-displacement to residents of the High Street SRO.  Stip.¶91.

3.  LCDHC displaces the last remaining Belcrest tenants and the City demolishes the building and its 65 SRO units. 
  
By December 1997 when this Court granted Defendants’ Second Motion for Relief from Injunctive Relief which allowed LCDHC to displace the Belcrest tenants and close the building, the original Belcrest tenant population had decreased from about 43 to 11 tenants.  Stip.¶92.   Pursuant to the Court’s order, LCDHC delivered a Notice of Eligibility for Relocation Assistance on or about January 15, 1998 to the then 11 remaining occupants as well as the building superintendent.
  Stip.¶93-ex. 46.  No other persons, including former occupants of the Belcrest Hotel, were provided a Notice of Eligibility for Relocation Assistance.  Stip.¶94.      



The last remaining Belcrest tenant moved out about July 1998, after which time the building was closed.  See LCDHC v. Innocent Noundja, N.E.Hsg.Ct. No. 98 SP 01259.   In October 1999, the City of Lynn completed a tax taking of the Belcrest property, and demolished the building and its 65 SRO units in April 2000.  Stip.¶111.  In May 2001, the City of Lynn transferred the vacant lot back to the LCDHC.  Id.
     

4.  LCDHC displaces the last remaining Oxford Hotel tenants and sells the property and its 30 SRO units to Shore Net Properties, LLC.  

The Court’s December 1997 relief and order concerning to the closure of the Belcrest also pertained to the Oxford Hotel SRO, allowing LCDHC to displace the remaining 4 Oxford tenants and close the building.
  Stip.¶92.   Pursuant to the relief, LCDHC delivered a Notice of Eligibility for Relocation Assistance on or about January 15, 1998 to the 4 remaining occupants, a copy of which is attached at Stip.¶93-ex. 46.   No other former occupants of the Oxford Hotel, including the seven who were moved to the Andrew Street building in December 1996, were provided a Notice of Eligibility for Relocation Assistance.  Stip.¶94.      



The last remaining Oxford tenant moved out about April 1998, after which time the building was closed   On November 29, 2000, LCDHC sold the property to Shore Net Properties LLC for $100,000.
  Stip.¶112.
5.  LCDHC displaces the last remaining Forest Street occupants and demolishes the building’s 18 SRO units.    

In January 1999, the City of Lynn completed a tax taking of the still occupied Forest Street SRO.  Stip.¶113.  In June 1999, the City of Lynn transferred the property back to LCDHC. Almost immediately afterwards, LCDHC sought and this Court granted Defendants’ Third Motion for Relief from Injunctive Relief which allowed LCDHC to displace the remaining six occupants
 and close the building.   Stip.¶¶95, 113.  Pursuant to the relief, LCDHC delivered a Notice of Eligibility for Relocation Assistance on or about July 1, 1999 to 5 of the 6 remaining occupants, a copy of which is attached at Stip.¶96 - ex. 47.  LCDHC delivered a differently worded notice to Pedro Tapia which qualified his eligibility status.  Stip.¶96.   Only one former occupant of the Forest Street SRO - Robert Deveau -  was provided the Notice of Eligibility for Relocation Assistance.
  Stip.¶97.    The last Forest Street resident moved out in the fall of 1999, and the building was closed.    In about November 2002, after leaving the building vacant for two years, LCDHC demolished the Forest Street building. Stip.¶113.  

J.
LCDHC Establishes a Relocation Program Which Denies Section 104(d) Eligibility, Rejects Relocation Claims by Former Occupants, and Imposes a Cap on URA Replacement Housing Payments. 


1.  LCDHC creates a relocation program.  


Back in 1997 when all six SRO buildings were still occupied, LCDHC began formal relocation efforts when it entered into an agreement with the City of Lynn Department of Community Development whereby the Department would act as LCDHC’ s “relocation agency” for the purpose of accepting relocation claims, carrying out a relocation advisory program, and arranging relocation assistance and payments.  Stip.¶100.   After LCDHC moved its offices into the Lynn Housing Authority headquarters in 1998, LCDHC redesignated the Lynn Housing Authority & Neighborhood Development (hereafter “LHAND”) as its “relocation agency” for the same purposes of operating a relocation program for displaced SRO tenants.  Stip.¶101.  


In the management of the relocation program, eligible claimants were informed that they were limited to the following options in connection with receipt of replacement housing payments: (a) installment payments; (b) receive a rent credit or rent reduction if the claimant relocated to LCDHC’s SRO’s on Andrew and Friend Streets; or (c) receive a lump sum payment at a discounted rate conditioned upon signing a waiver form.  Stip.¶108.  LCDHC’s waiver form, as well as the explanatory letter that accompanied it, are shown at Stip.¶109-ex. 49. 

2.  The SRO relocation program rejects Section 104(d) claims, limiting benefits to the URA. 


The notice of eligibility sent to the last occupants of the Belcrest, Oxford and Forest Street SRO’s explained that they could apply for benefits under two federal relocation laws- the Uniform Relocation Act and Section 104(d) of the Housing and Community Development Act of 1974, as amended.  Section 104(d) concerns displacements arising out of CDBG and HOME-assisted projects in which low-income housing is demolished or converted to another use.  In carrying out LCDHC’s relocation program, both the Department and LHAND, with the knowledge and consent of LCDHC, set and implemented a policy that only the URA would apply to relocation claims arising from the Lynn SRO Project, thereby rejecting the applicability of Section 104(d).  Stip.¶¶102-103.  Accordingly, every SRO Project claimant received notification of a denial of Section 104(d) eligibility.  Id., Stip.¶105.  

3.  The SRO relocation program restricts URA benefits to the last residents of the closed SRO’s.


LCDHC’s relocation program further determined in connection with the processing of relocation claims that the only persons eligible for URA assistance were those few remaining occupants of the Forest, Oxford and Belcrest SRO’s who stayed to the bitter end and received notices of eligibility for relocation assistance following the Court’s grant of relief.  Stip.¶104.  Hence, LCDHC effectively limited relocation assistance to just 20 residents and the superintendent of the Belcrest - those occupants who survived long enough to see the closure of their buildings.
  All other former tenants, including those who entered into cash-for-key agreements
, were lock-out victims
, moved without ever receiving proper relocation notices
 and the Oxford tenants who were moved in December 1996,
 were denied eligibility under both the URA and Section 104(d).  Id.; Stip.¶110.    

4.  The SRO relocation program imposes a cap of $5,250 on URA replacement housing payments.



Besides limiting eligibility to 20 SRO occupants and denying all Section 104(d) claims,  LCDHC’s relocation program implemented a cap of $5,250 in the provision of replacement housing payments under the URA.
  Stip.¶107.  Persons who signed the lump sum waiver forms and accepted discounted payments did so with such an understanding and without being fully informed that no such cap should be imposed.  Stip.¶¶105 - 107. 109; Aff. of Charles O. Levy-¶¶19-21, at exhibit 6 of the Motion to Intervene.     

K. 
Members of the Relocation Subclass Prevail with HUD on Their Administrative Appeals with respect to Section 104(d) and URA Eligibility and Benefits.



1.  Tenants appeal LCDHC’s denial of Section 104(d) and URA eligibility.   

Despite being found eligible for URA benefits,  four former residents
 of the 

Belcrest and Oxford Hotels filed timely appeals pursuant to 24 CFR §§42.390 and 570.606(f) 

with respect to the denial of Section 104(d) eligibility.  Stip.¶114.  No less than eleven other former tenants from the Belcrest, Oxford and Forest Street buildings who were denied both URA and Section 104(d) eligibility similarly filed appeals.
  Stip.¶115. 


After receiving negative decisions from the City of Lynn, all fifteen appellants, plus several other former residents
 who were denied Section 104(d) benefits, submitted appeals to the Boston HUD office regarding the denials.  Stip.¶¶114-115.  


2.  Tenants appeal the cap on URA payments.   


In addition to these eligibility-based appeals, three subclass members who were URA benefit recipients filed appeals with respect to imposition of the $5,250 cap on URA replacement housing payments.  Stip.¶116.  After the City of Lynn refused to consider the appeals, the individuals appealed to HUD.  Id.  


3.   HUD’s first response denies the applicability of Section 104(d) to the Belcrest.


HUD’s first response, dated March 8, 1999, concerned the Section 104(d) eligibility appeals of the Belcrest appellants who had been found eligible for URA assistance.  Stip.¶51-ex. 51.  HUD denied the Section 104(d) appeals.   The HUD determination letter reasoned that the building was still standing at that time, and the building’s closure and boarding up did not constitute a conversion or constructive demolition as argued by the appellants.  Id.

4.   Tenants ask HUD to reconsider subsequent to the Belcrest demolition and Oxford Hotel sale.


On October 21, 1999, counsel for plaintiffs requested HUD’s reconsideration of  its March 8, 1999 determination on the grounds that the Lynn City Council had voted a demolition order for the Belcrest.  Stip.¶118-ex. 51.  On April 19, 2000, counsel for plaintiffs supplemented and renewed its reconsideration request by notifying HUD that the City completed the demolition of the Belcrest.  Id.


On January 4, 2001, counsel for the plaintiffs supplemented the previous appeals concerning the Oxford Hotel SRO by providing evidence of the sale of the property by LCDHC to Shore Net Properties LLC.   Stip.¶120.  

5.  HUD’s second response determines that LCDHC’s relocation program has imposed an unlawful $5,250 cap on URA replacement housing payments. 

By letter dated May 26, 2000, Mr. James Barnes, HUD Regional Director of Community Planning and Development, responded to the relocation appeals that concerned the $5,250 cap on replacement housing payments under the URA.  Stip.¶119-ex. 52.  Writing to Mayor McManus, Mr. Barnes informs the Mayor that Mr. Barnes discussed the cap issue with LCDHC’s president, Charles Gaeta, on April 10, 2000 and that the “Department has determined that the cap should not be imposed.”  Id.  As part of his explanation, Mr. Barnes attached a letter from Kenneth C. Williams, HUD Deputy Assistant Secretary dated March 9, 2000 which the “Last Resort Housing” provisions of the URA and HUD’s conclusion that no cap is allowed.  Id.   Mr. Barnes concluded his letter with the directive:

I am requesting that the City of Lynn work with Mr. Potvin to agree on a complete list of affected persons, calculate the additional payments due, located the affected persons and make the payments.  Please advise us when this action has been completed.












Stip.¶119-ex. 52.  

6.  HUD’s third response determines that Section 104(d) eligibility applies to the Lynn SRO Project and reconfirms its prior URA cap determination.  

James Barnes, HUD Regional Director of Community Planning and Development, provided HUD’s third response to the plaintiffs’ requests for reconsideration, supplemental submissions and outstanding appeals by letter to Attorney Webb Primason dated March 23, 2001.  Stip.¶121-ex. 54.  In his March 23rd letter, Mr. Barnes first reexamines HUD’s previous directive with respect to the unlawful imposition of the $5,250 cap under the URA, and he confirms HUD’s prior determination that no cap applies.  


Then, Mr. Barnes turns to the matter of the applicability of Section 104(d), writing in relevant part as follows:


Please be advised that HUD Headquarters has determined that lower-income tenants displaced by the Lynn SRO project may also be eligible for assistance under section 104(d) . . . .  The City of Lynn contends that tenants were displaced as the result of acquisition.  However, the section 104(d) requirement to provide relocation assistance to any lower-income person is triggered by the demolition of any housing or the conversion of low/moderate-income dwelling to another use in connection with an assisted activity.   The CDBG-assisted acquisitions was done in furtherance of the plan to demolish and to clear the buildings.  Therefore, any lower-income tenant displaced as a result of the Lynn SRO Project must be given the choice of receiving either the 42 months of rental assistance under the URA, or the 60 months of assistance provided under Section 104(d).   Accordingly, you are hereby again instructed to work with Mr. Mark Potvin to identify and locate affected persons, calculate the additional payments due under the URA and/or section 104(d), and to then make expeditious payments.

    








Stip.¶121-ex 54 (original underline). 

7.    HUD’s third response further determines that members of the relocation subclass who moved without a timely notice of eligibility or notice of non-displacement may be eligible for URA and Section 104(d) benefits.


HUD’s March 23, 2001 appeal determination concludes with discussion of the apparent defects in LCDHC’s notices to members of the plaintiff class.  Noting that the URA requires either a notice of relocation eligibility or notice of non-displacement at the time of “initiation of negotiations” Mr. Barnes determines that 

Failure to provide these notices in a timely manner may result in the tenant’s moving permanently and may create eligibility for relocation assistance as a displaced person.    may have triggered relocation eligibility for members of the relocation class who moved without such notices.   Therefore, tenants in this category must be contacted to determine whether or not they are eligible for relocation assistance.  Once eligibility is established, they must be provided appropriate advisory services, payments and other relocation assistance as appropriate.









Id.
8.   
LCDHC has failed to implement HUD’s appeal determinations.  

LCDHC has failed to follow any of the directives set forth in HUD’s March 23, 2001 determination letter.   Stip.¶122.   Neither LCDHC nor the City of Lynn has complied with the letter’s instruction to make replacement housing payments above the $5,250 cap. Exhibit B - ¶11.  Neither LCDHC nor the City has provided Section 104(d) benefits to any displaced occupant of the Lynn SRO Project.  Exhibit B - ¶12.  Neither LCDHC nor the City has engaged in activities to contact members of the relocation subclass, assess their eligibility for relocation assistance and make payments to such persons.  Exhibit B - ¶13.  
VII.   ARGUMENT
A. The URA Statute, Agency Regulations, Policies and Appeal Decisions Consistently Show that Members of the Relocation Subclass Are Presumptively Eligible for Relocation Assistance Under the Uniform Relocation Act Because They Moved as a Direct Result of Acquisition, Demolition, and Other Displacing Activities For a Project Undertaken With Federal Financial Assistance.

1. The facts show that the Subclass satisfies the URA’s “displaced person” test because they moved as the result of acquisition, a constructive notice to vacate, demolition and other displacing activities.



(a).  Meeting the acquisition test.


The Uniform Relocation Assistance and Real Property Acquisition Policies Act (“Uniform Relocation Act” or “URA”), Pub.L. 91-646, Title II, §201; 84 Stat. 1894, 42 U.S.C. §4601 et seq., was adopted by Congress in 1970 after more than a decade of rising concerns about the negative affects of urban renewal and congressional efforts to eliminate the conflicting provisions under which federal programs treated displaced persons and businesses.  Norfolk Development and Hous. Auth. v. Chesapeake and Potomac Tel. Co. of Va., 464 U.S. 30, 36 (1983).  See generally,  S. Lynn Martinez, Protecting Low-Income Communities from the New “Urban Renewal”, Clearinghouse Rev. Sept.-Oct. 2003.  Even then, displacement activities in federally assisted projects continued to generate controversy, and Congress amended the URA in 1987 to extent its coverage to privately undertaken projects receiving federal financial assistance, expand the definition of a “displaced person,” and provide enhanced benefits for displaced persons by vitiating the monetary cap on replacement housing payments.  Pub.L. 100-17, Title IV, §404, 101 Stat. 248.   


Congress set forth its intent and purposes directly in the statute.  Declaring that the “primary purpose of this subchapter is to ensure that such [displaced] persons shall not suffer disproportionate injuries as a result of programs and projects designed for the benefit of the public as a whole and to minimize the hardship of displacement on such persons,” Congress mandated that “relocation assistance policies must provide for fair, uniform, and equitable treatment of all affected persons.”  42 U.S.C. §4621.  With respect to treatment of displaced persons, Congress further provided that the “uniform procedures for the administration of relocation assistance shall, to the maximum extent feasible, assure that the unique circumstances of any displaced person are taken into account and that persons in essentially similar circumstances are accorded equal treatment under this chapter.”
  Id.   Congress designated the Department of Transportation (DOT) to serve as the “lead agency” for the URA.  §4601(12).   DOT’s regulations are at 49 C.F.R. Part 24.



The eligibility standard for receipt of URA relocation benefits is satisfying the statutory definition of a “displaced person.”  Alexander v. U.S. Dept. of Housing and Urban Development, 441 U.S. 39, 43 (1979).   Under the URA, a  “displaced person” means:

(6)(A) . . . . (i) any person who moves from real property, or moves his personal property from real property--




(I) as a direct result of a written notice of intent to acquire or the acquisition of such real property in whole or in part for a program or project undertaken by a Federal agency or with Federal financial assistance; or

(II) on which such person is a residential tenant . . . as a direct result of rehabilitation, demolition, or such other displacing activity as the lead agency may prescribe, under a program or project undertaken by a Federal agency or with Federal financial assistance in any case in which the head of the displacing agency determines that such displacement is permanent . . . .










42 U.S.C. 4601(6) 

Looking to the language of the statute, two different tests are apparent.  Plaintiffs assert that the members of the relocation subclass meet the definition of a displaced person under both the “notice/acquisition” and the “rehabilitation, demolition and other displacing activity” tests.   


Under the acquisition test the plaintiffs must show that the members of the relocation subclass 1) moved from the SRO or moved their personal property, 2) as a direct result of the SRO acquisitions or a written notice of intent to acquire, 3) for a program or project, 4) undertaken with federal financial assistance.   At the outset, the elements of moving, project and federal financial assistance are easily dispensed with.  The stipulated rent rolls establish that no less than 160 households moved or moved their personal property from six SRO buildings from the date of LCDHC’s possession to the date LCDHC either closed a SRO (Forest, Oxford and Union Streets), rehabilitated it (Andrew and Friend Street) or sold it for the purposes of rehabilitation (High Street).  The element of moving  is settled.   So too is the matter of a “project” which generally is understood as a planned undertaking.  Webster’s New International Dictionary, Merriam Co., (1981)    At the outset, not only do LCDHC and the City refer to their SRO-related activities as a “project” in their own documents (see the July 19, 1996 Chandler/Drake memorandum/reuse plan to Mayor McManus and the City’s annual report to HUD - Stip.¶¶34-ex.15; 26-ex.13), but the Chandler/ Drake plan sets forth a planned series of activities, integrally related, each dependent upon the other, consisting of foreclosure, acquisition, displacement and ultimate disposition of the SRO properties in one of three modes: demolished, converted and the  rehabilitation and sale of any remaining buildings.  HUD determined that these activities constituted a project  Stip.¶121-ex.54. 



Federal financial assistance is defined as a “grant, loan, or contribution” provided by the United States.  Reference is made to the Stipulation of Facts, ¶¶ 26-ex.13, 38 and 87 which state that federal Community Development Block Grant (CDBG) and HOME funds were expended on the SRO Project.  CDBG and HOME are grant funds.  In just fiscal year 1997, the City of Lynn expended $373,030 of its CDBG money in connection with the SRO’s.  Under CDBG and HOME, it does not matter if the funds are derived from “program income, ” i.e. proceeds from loans, interest, etc.  The CDBG and HOME statutes treat program income as grant funds, making its use contingent upon compliance with federal relocation law..
 The matter of federal financial assistance should be resolved.


In order to meet the “for a program or project” standard, the plaintiffs must establish that the acquisition was “‘for,’ or intended to further” a federally assisted program or project.  Alexander, supra at 62-63.  The facts in this case show that the City and LCDHC planned the SRO acquisitions from the very start for the purpose of taking the SRO buildings away from Leo Allard, purchasing them so as to further an ultimate goal of closing and eliminating SRO housing through demolition or conversion, and then rehabilitating and disposing whatever buildings remained at the end of the effort.  The vacant lots were to be directed to in-fill housing.  Much of this plan stemmed from the desire of prior years to close the Belcrest SRO and replace it with a single in-fill house. Stip.¶8-ex.2.  LCDHC’s offer to the FDIC, with the schedule showing relocation estimates, indicates an intent to displace large numbers of tenants from all buildings.  Stip.¶31-ex.14.  The City’s Annual Action Plan to HUD, the Chandler/Drake memo and the Daily Item newspaper story verify that the acquisitions were to further a federally assisted project that acknowledges URA obligations to “all occupants” of the SRO’s as part of the scheme.   


The “direct result” element requires a causal connection between the moves or displacement of the subclass members and the acquisition.   Highway Pavers, Inc. v. Secretary, U.S. Dept. of the Interior, 650 F.Supp. 559, 562 (S.D. Fla. 1986).  The tenants must show that the proximate cause for their moves was LCDHC’s acquisition, or that their moves were involuntary.  Id., Dawson v. U.S. Dept. of Housing and Urban Development, 428 F.Supp. 328 (N.D. Ga. 1976).    Plaintiffs meet this standard.  As stated above, the SRO acquisitions were part of a larger redevelopment project that at its core sought to reduce the number of SRO units in Lynn.  Inherent to the scheme is the removal of the occupants.  To succeed, the SRO occupants had to move.  An objective,  reasonable person must conclude that LCDHC’s actual management of the SRO Project had the affect of substantially accomplishing just that.  Significant pressure was placed on the occupants that had the affect of coercing and inducing large number of moves, so as to further the plan of acquiring and eliminating SRO housing.  The practices are detailed above, but bare repeating here in outline form:

A.
LCDHC waited three months from obtaining an assignment of the note and mortgage before attempting to provide any kind of project or relocation information;

B.
Once notification started about seven weeks post possession, the only notice was LCDHC’s vague informational notice, but LCDHC also instituted a policy to ensure that less than half of the occupants ever got it, stripping a majority of  occupants of the ability to make informed choices regarding moving or maintaining their tenancies;

C.
Failing to provide a notice of relocation eligibility or notice of nondisplacement at or before the time of project commencement and possession;

D.
Not replacing on-site superintendents at the Oxford and Forest Street SRO’s,  seriously reducing security;

E.
Creating confusion by changing management companies three weeks after taking possession;

F.
Making it appear that the buildings were being abandoned or closing;

G. Closing the kitchens and laundries at the Oxford and Union SRO’s;

H. Authorizing organized group moves;

I.
Serving notice to quit on 104 occupants for non-payment of rent despite  missing rent payment records from the prior management company;

J.
Serving notices to quit on 104 occupants who were not provided any information on their relocation rights and were not in a position to understand the potential importance of maintaining their tenancies for the purposes of obtaining relocation benefits;

K.
Serving defective 7 day notices to quit on dozens of tenants, increasing pressure for them to move;

L.
Failing to clean and maintain the bathrooms and common areas;

M.
Retaliating against tenants who complained and requested rent rebates;


N.
Padlocking tenants out of their rooms;


O.
Demanding and accepting rent for periods prior to the defendant’s possession of the premises, thereby increasing the rental burden on tenants;

P.
Offering tenants $100 cash for keys agreements, enticing tenants to move immediately without any notice of the availability of relocation benefits or obligations. ;

Q.
When tenants paid rent, offering a reimbursement in exchange for their move.  

All of these activities had the known affect of creating an atmosphere of confusion, fear and chaos in a climate devoid of information about tenant rights and options to receive relocation assistance.  All took place in connection with LCDHC’s plan to acquire the properties, for the purpose of eliminating SRO housing in the future.  In such a climate and context, the moves by the occupants must be seen, in the absence of other reasons, as a direct and proximate result of the acquisition of the SRO buildings for a project undertaken with federal financial assistance.   The relocation class has met its burden with respect to the acquisition test for URA eligibility.




(b).  Meeting the notice test by constructive notices to the SRO subclass.

The definition of displaced person under the first test can also be met if an individual moves as a direct result of a written notice of acquisition for a project undertaken with federal financial assistance.   In this case, actual written notices to vacate for the SRO Project were issued only to the last 20 remaining tenants of the Belcrest, Oxford and Forest Street SRO’s at the time of actual closure.  The relocation subclass argues here that to effectuate the equitable treatment of displaced persons as intended by Congress that all other former occupants who moved prior to closure should be recognized as having been constructively notified and presumptively entitled to receive the same relocation benefits that were offered to the holdouts. 


Under the “fair and equitable treatment” mandate of the URA, found at 42 U.S.C. §4621(b), the courts have routinely been willing to find URA eligibility criteria constructively met when necessary to do justice and provide equitable treatment under the Act. In a line of cases, the courts have found individuals to be “constructive occupants” entitled to eligibility and benefits under the Act even under circumstances where the individuals acknowledged not being actual occupants.   This approach also finds support in the governing regulations at 49 CFR §24.403(d).  See Nagi v. United States, 751 F.2d 828, 830 (6th Cir. 1985).  See also Ledesma v. Urban Renewal Agency, 432 F. Supp. 564 (S.D. Tex. 1977) (constructive occupancy extended to lower-income property owner who did not reside in the acquired dwelling because employment required long distance travel); Seeherman v. Lynn, 404 F.Supp. 1318 (M.D. Pa. 1975) (constructive occupancy exception applied to homeowner who did not physically occupy property prior to acquisition due to a flood).   


The application of constructive notices is also found in West Broadway Task Force v. Boston Housing. Auth., 414 Mass. 394 (1993), where the Supreme Judicial Court found that the Boston Housing Authority constructively gave notices to vacate for a rehabilitation project even though the Authority never issued  a formal written order to vacate.  Interpreting the Commonwealth’s analogous relocation statute and regulations, the court based the constructive notice on the following analysis: 

The statutory requirements [for triggering benefits] are not formalistic but functional.  The emphasis is on agency action which results in the displacement of tenants rather than the formal nature of that action. If displacement results from acquisition by sale or . . . because of rehabilitation, demolition . . ., then clearly the emphasis is on the result of the agency’s action, the displacement of tenants, and not on the manner by which they were displaced.










Id., 399-400.


Plaintiffs argue that the SRO project presents a textbook case for equitable application of   constructive notice.  LCDHC commenced the federally-assisted SRO Project with a long-term goal of demolishing or converting some or all of the occupants’ housing.  Despite drafting a planning document which articulated an intent to “adhere to the Uniform Relocation Act requirements” LCDHC failed for three months to give any official notice of the project while the mayor announced to the press the intent to clear the buildings and LCDHC’s management company ramped up a bold series of sharp management practices which had the effect of accelerating chaos, confusion and fear.  With superintendents leavings some buildings, kitchens being closed, rooms padlocked, windows boarded, bathrooms closed, group moves, break-ins, poor maintenance, etc., it is understandable why many tenants started believing that their building was being closed or abandoned.  Chaos and pressure to move were an overarching reality as LCDHC pursued acquisition of the SRO’s and immediately afterwards. Under these conditions, “those most likely to be displaced are also those people who are least likely to be aware of their statutory right to relocation assistance.”  Pointer v. Villane, 1991 WL 60346 (S.D.N.Y. 1991). Every tenant who experienced the change in management and was present at the time the LCDHC’s took possession and began emptying the buildings by all means at its disposal can and should be deemed to be under notice of the existence of the project. That is why the substantial deficiencies in LCDHC’s notification program are so crucial.
   
 


The provision of constructive notice under the terms propose by plaintiffs alleviates the unfair treatment which the members of the relocation subclass experienced.  As set forth in its motion, plaintiffs propose that all occupants of the demolished and converted buildings (Belcrest, Forest and Oxford) who moved after possession and before closure should be deemed to have moved for the project and therefore entitled to a rebuttable presumption of URA eligibility.  In addition, the plaintiffs propose that the occupants of the three rehabilitated buildings (Andrew, Friend and High Street) who moved before the issuance of notices of non-displacement or sale should be treated as having constructively received a vacate notice for the project because their moves took place in circumstances where an informed choice was impossible.  For both groups, if LCDHC can affirmatively show that an occupant voluntarily moved or moved for reasons unrelated to the SRO Project or its management practices, then the occupant will not be classified as a displaced person and will not be entitled to URA benefits.  This is the most fair and equitable means for addressing the displacements experienced by the relocation subclass.

 

(c) The Relocation Subclass satisfies the rehabilitation, demolition and other displacing activity test.

To meet the second prong for designation as “displaced persons”, the relocation subclass must show that they were residential tenants, who moved or moved their personal property, as a direct result of rehabilitation, demolition or other displacing activity prescribed by DOT under a program or project undertaken with federal financial assistance.   


The moving, program or project, and federal financial assistance elements are discussed  were established above and need not be repeated here.  With respect to “residential tenant” the term is not defined in the statute, but it is readily capable understanding as a person who has the temporary use and occupancy of living accommodations owned by another.   See DOT regulation at 49 CFR 24.2, HUD Relocation Handbook ¶1-24.     The affidavits of the plaintiffs show that the six SRO buildings served as residences and for members of the Relocation Subclass who each had possession of their individual unit and, except for the superintendents,  paid rent to a landlord.
   Members of the relocation subclass were residential tenants under the meaning of the statute. 


The last element - that the moves were the direct result of rehabilitation, demolition or other displacing activity - is readily established by reference to the project documents and the management practices cited in the record:   

(1)  
The Property Schedule & Valuation Analysis attached to LCDHC’s offer to the FDIC and the Chandler/Drake memorandum to Mayor McManus sets forth relocation costs for each of the six SRO’s, representing nothing less that an intent to displace residents in connection with the overall SRO Project plan of demolishing buildings and possibly rehabilitating others.  Stip.¶31-ex.14, Attach. A; Stip.¶34-ex.15.   Costs of $97,600 are attributed to remedying code violations, representing, to some degree, rehabilitation activities..   

(2) 
The City of Lynn’s 1997 Consolidated Action Plan for HUD’s CDBG and HOME funds further demonstrates the close nexus between the moves and the Lynn SRO’s displacing activity. Stip.¶15-ex.7. The Plan explicitly states that the acquisition of the SRO’s will assist the City in meeting the primary goals of the SRO Project: “eliminate excess SRO capacity from the market” and rehabilitating the remaining acquired buildings   Displacement is inherent in eliminating occupied housing.  By necessity, the demolition and conversion objective encompass the moves of SRO residents.  

(3) 
The Chandler and Drake reuse plan for implementing the SRO Project proposed a series of steps “attrition, relocation and demolition (or conversion to another use)” so as to accomplish the maximum elimination of SRO buildings over time.  Stip.¶34-ex.15.  Quite explicitly, the plan admits the application of the URA to the relocation subclass: “We intend to adhere to the Uniform Relocation Act requirements for all occupants.”  Moves by occupants for the project were inherent in the project plan.


(4) 
 The Daily Item newspaper article on the SRO Project shows the Mayor’s main objective in approving funding for the project: the eventual demolition of as many SRO buildings as possible.  Exhibit B-¶

(5)  
The General Notice of Potential Displacement specifically references only one possible cause of displacement: demolition.   
These documents, along with the deficient notices and sharp management practices that led to chaos, confusion and tenants moving, establish the causal connection between the moves and the demolition, rehabilitation and other displacing activities.  In such a climate and context, the moves by the occupants must be deemed presumptively to be the direct and proximate result of the demolition/rehabilitation plan for the SRO buildings as well as other displacing activities.   The plaintiffs have shown their presumptive entitlement to eligibility as displaced persons under the second URA test.

(d).  DOT & HUD’s regulations, policy statements, handbooks and appeal decisions support the application of a presumption of eligibility.


If after reviewing the words of the statute and legislative history, this Court still finds the URA to be ambiguous, it may seek guidance in DOT and HUD’s interpretation of the URA
 These explicitly support the plaintiff’s claim that all of the class members, residents at the time the defendant’s took possession of the properties, are eligible for URA benefits.  While Congress designated DOT the lead agency for the URA,
 Congress also required DOT to develop and publish regulations “with the active participation of the Secretary of Housing and Urban Development.”  42 U.S.C. §4632 (a).  Under DOT’s regulations members of the relocation subclass are entitled to relocation assistance because they were in lawful occupancy at the subject premises at the time of the “initiation of negotiations.  This presumption of URA eligibility is found in the notice requirements of the regulations and in the “eviction for cause” provisions (49 C.F.R. §§ 24.2, 24.203(b), and 24.206).  


The URA regulations mandate various notices in connection with relocation projects, including the “notice of relocation eligibility” described as follows:

Notice of relocation eligibility.  Eligibility for relocation assistance shall begin on the date of initiation of negotiations for the occupied property.  When this occurs, the Agency shall promptly notify all occupants in writing of their eligibility for applicable relocation assistance.   









49 C.F.R. §24.203(b) (emphasis supplied)
This language is straightforward.  Occupants of a dwelling, on the date of initiation of negotiations, are considered eligible for relocation assistance.    See also the definition of a notice of eligibility at §24.2 : “Written notice furnished to a person to be displaced . . . that establishes eligibility for relocation assistance.”

Because the Lynn SRO Project was financed with CDBG funds, CDBG program regulations control the definition of “initiation of negotiations.” They define the term as follows:

For purposes of determining the type of replacement housing assistance to be provided ..., if the displacement is the direct result of privately undertaken rehabilitation, demolition, or acquisition of real property, the term ‘initiation of negotiations’ means the execution of the grant or loan agreement between the grantee ... and the person owning or controlling the real property. 
24 C.F.R. §570.606(b)(3) (emphasis added)


In this instance that date is August 16, 1996 because the City of Lynn made payment 

on behalf of LCDHC with CDBG funds on that date to the FDIC for the purpose of 

initiating the SRO Projects.  Consequently, every person in residence on that day is eligible 

for relocation assistance under the regulations.


In addition to the notice provision discussed above, the eviction for cause provision of the URA also provides the same presumption of URA eligibility.  This section reads in relevant part as follows:

Any person who occupies the real property and is not in unlawful occupancy on the date of the initiation of negotiations, is presumed to be entitled to relocation payments and other assistance set forth in this part, unless the Agency determines that:

(a) The person received an eviction notice prior to the initiation of negotiations and, as a result of that notice is later evicted; or

(b) The person is evicted after the initiation of negotiations for serious or repeated violation of material terms of the lease or occupancy agreement; and

(c) In either case the eviction was not undertaken for the purpose of evading the obligation to make available the payments and other assistance set forth in this part.

49 C.F.R. §24.206 (emphasis added).


Finally, the preamble to the  URA final rule further supports  presumptive eligibility for all occupants present on the date of initiation of negotiations.  When DOT adopted the URA final rule in 1989, it described the presumption in its discussion of the purpose of the notice of eligibility and eviction for cause provision.  With respect to the notice of eligibility, DOT explained:  

The purpose of a notice of this nature is to clearly establish a displaced person’s eligibility for relocation benefits.  However, it should be understood that the absence of such a notice does not deprive the person of eligibility for relocation assistance.  









54 Fed. Reg. 8912 (1989).

DOT’s treatment of the eviction for cause provision further supports the presumption:  
. . . this [Eviction for Cause] rule retains the major thrust of the eviction for cause section, which has been a part of the governmentwide common rule since 1986, that persons lawfully occupying property at the time of the initiation of negotiations will continue to have a presumptive entitlement to relocation payments.   









Id.  (emphasis added).


Taken as a whole, the provisions in the URA regulations clearly establish that the trigger for URA eligibility is being a lawful occupant on the date of the initiation of negotiations.  The undisputed facts establish that each of the plaintiffs met this requirement.  Of course, LCDHC did not meet the notice requirement set forth in the regulations.  LCDHC withheld notices of eligibility for months and even years in some cases.  The regulations make clear that this failure does not effect the class members ultimate eligibility. 
Under these regulations - August 16, 1996 - the date on which CDBG funds were expended for LCDHC’s behalf, is the most relevant date of “initiation of negotiations”. All occupants on that date are entitled to presumptive eligibility for URA relocation assistance.   



HUD’s relocation regulations provide the same presumption of URA eligibility for the relocation subclass.  Two HUD relocation regulations apply here, the agency-wide rule pertaining to all HUD-assisted projects at 24 CFR Part 42 and the CDBG rules at 24 CFR §574.606.  Under the agency-wide rules, a displaced person means:


a lower-income person who, in connection with an activity assisted under any program 
subject to this subpart, permanently moves from real property or permanently moves personal property from real property as a direct result of the demolition or conversion of a lower-income dwelling. For purposes of this definition, a permanent move includes a move made permanently and:
 

(1) After notice by the grantee to move. . .;
 
(2) After notice by the property owner to move . . .or
 
(3) Before the dates described in this definition, if HUD or the
grantee determine that the displacement was a direct result of conversion
or demolition in connection with an activity subject to this subpart for
which financial assistance has been requested and is thereafter approved.










42 CFR §42.305 (emphasis added)


On its face, the above definition presumptively applies to all lower-income occupants of the Belcrest, Forest and Oxford SRO buildings.  They moved permanently in connection with an assisted activity.  The last 20 remaining occupants moved after notice by the property owner.  All the rest moved before that date, and HUD has determined that their displacement can be characterized as the direct result of conversion or demolition in connection with a HUD-assisted activity.  See HUD Appeal Decision, Stip.§121-ex. 54. 



While the agency-wide rule covers the demolished and converted buildings, the CDBG regulations
 are directly applicable to the members of the relocation subclass who were occupants of the rehabilitated SRO’s on Andrew, Friend and High Street.  Here HUD defines a displaced person as “any person ... that moves from real property, or moves his or her personal property ... permanently and involuntarily, as a direct result of rehabilitation, demolition, or acquisition for an activity assisted under this part.”   24 C.F.R. §570.606(b)(2). The definition describes a set of circumstances under which an individual presumptively qualifies as a displaced person, including the following:

A permanent, involuntary move for an assisted activity includes a permanent move from real property that is made: ....

After the “initiation of negotiations”
 if the person is the tenant-occupant of a dwelling unit and one of the following three situations occurs:

 
(1) The tenant has not been provided with a reasonable opportunity to lease and occupy a suitable decent, safe, and sanitary dwelling in the same building/complex upon the completion of that project, including a monthly rent that does not exceed the greater of the tenant’s monthly rent and estimated average utility costs ... or 30% of the household’s average monthly gross income.

24 C.F.R. §570.606.(b)(2).  (Emphasis added.)


The stipulated facts in this case clearly show that the occupants of the Andrew, Friend and High Street SRO’s who moved meet this definition.  These individuals were tenant-occupants.  They moved permanently after the initiation of negotiations - the date of the grant agreement between LCDHC and the City of Lynn.  As described herein, their moves were the direct result of the acquisition for an activity assisted by CDBG.  No notice of non-displacement was provided in the Andrew and Friend Street buildings until April 24, 1997, and all the subclass members from those buildings moved before that date.  No such notice was ever issued at the High Street building.  Hence, this discreet portion of the subclass was not provided with an opportunity to lease and occupy a suitable decent, safe, and sanitary dwelling.   Therefore, the subclass members from the Andrew, Friend and High Street SRO’s presumptively qualify as a displaced person under the CDBG regulations and are entitled to claim URA benefits.


Buttressing the statutory and regulatory scheme of a presumption of eligibility for URA benefits, the plaintiffs also rely on HUD’s Relocation Handbook (1378 CHG-4, 1997), relevant portions of which are attached at Attachments D.  Here HUD provides additional support for the presumption of URA eligibility that flows from the interrelationship of the notice provisions and the date of initiation of negotiations.  As the Handbook explains below, any move after an assumed cut-off date (generally the initiation of negotiations) that can be characterized as permanent and involuntary is deemed a displacement “for the project.”  The HUD Handbook’s detailed treatment of the presumptive nature of URA eligibility begins as follows:. 

Because of the nature of the URA, it is not possible to establish by regulation a specific action or event that always establishes a cut-off date for determining eligibility or non-eligibility as a ‘displaced person’ (i.e., a date that would always establish whether a displacement occurred for the project).  Most HUD program regulations, however, establish an assumed cut-off date that may be rebutted by evidence to the contrary.

A move before the assumed cut-off date disqualifies the person, unless HUD or the grantee determines that the person was displaced for the project.  (Of course, any person denied eligibility for relocation assistance may appeal that determination.)  Any permanent, involuntary move on or after the assumed cut-off date is considered a displacement for the project, unless the grantee determines otherwise and HUD (or in certain programs, the State) concurs in that determination.

HUD Handbook 1378 ¶1-8(b) (original underlining)

In accordance with the above provision, the Handbook provides additional coverage of the presumption of eligibility in the following areas:    

¶1-15 Definition of Initiation of Negotiations.  After describing the regulatory definition at 49 CFR §24.2, the Handbook states: “The ‘initiation of negotiations’ serves as a milestone in determining a person’s eligibility for a replacement housing payment.”   HUD Relation Handbook 1378, (p.1-17)

¶1-8(3) Failure to Inform Tenant in Timely Manner.  After describing the basic regulatory notice requirements, the Handbook tackles the issue of defective or no notices as follows:

Each tenant is entitled to timely notice(s) explaining the impact of the project on him/her.  Most important, a tenant that will be displaced must be informed of his/her eligibility for relocation assistance and the nature of that assistance; a tenant that will not be displaced must be informed of the terms and conditions under which the tenant may occupy the property upon completion of the project.  This information should be provided as soon as feasible, and at some point further delay places an unacceptable burden on the tenant.  While it is sometimes possible to convey all this information in one timely notice, most project circumstances dictate the issuance of two notices:

(a) 
A general information notice to be issued as soon as feasible. Failure to provide early general information in a timely manner may trigger a relocation claim from a person who moves before the Agency commits itself to the project. 

(b)
Either a notice of eligibility for relocation assistance or a notice of nondisplacement.  If the tenant-occupant of a dwelling moves permanently from the property after the deadline for this notice and the tenant has not been provided a notice of nondisplacement, the tenant will automatically qualify as a ‘displaced person.’ In other words, even if there was no intention to displace the tenant, it is assumed that the tenant’s move was an involuntary move caused by the project because the tenant was not given timely information essential to making an informed judgment.







Id. ¶1-8 b.(3) (original underline, emphasis added, internal citations omitted.)  (pp. 1-12 to 13)

¶2-3 b. Notice at Time of “Initiation of Negotiations.”   Here, HUD again emphasizes that the trigger for URA eligibility is occupancy at the initiation of negotiations:

Promptly after the initiation of negotiations or earlier, each person occupying property in the project shall be issued either a:

(1)
Notice of Nondisplacement.... explain[ing] the reasonable terms and conditions under which the person may lease and occupy the property upon completion of the project. . . .(NOTE: For residential tenants, the failure to provide this notice on a timely basis or to offer reasonable terms and conditions may result in the tenant moving permanently and claiming relocation assistance as a displaced person.) or
(2) 
Notice of Eligibility for Relocation Assistance.  This notice shall inform the person of his/her eligibility for the relocation assistance, effective on the date of the initiation of negotiations.     








Id. ¶2-3 b. (original underline, emphasis added, internal citations omitted.)  (p. 2-4)


The HUD Handbook provisions make abundantly clear that a presumption of eligibility attaches to the members of the relocation subclass because they were lawful occupants at the time of the initiation of negotiations or when LCDHC took possession with HUD financial assistance.  LCDHC failed to provide timely and adequate informational notices.    Just 29 percent of the occupants on October 7, 1996 received the general information notice in late November or early December.   Moves prior to such notices can trigger eligibility.  More importantly, LCDHC failed to provide a notice of eligibility or notice of nondisplacement at the initiation of negotiations or in a timely manner afterwards.  Indeed, by the time such notices were delivered to the remaining occupants of five of the six buildings (High Street was sold without any notice), the original tenant population had decreased from 199 households to just 42.  Two SRO’s were subsequently demolished and a third sold for business purposes.  In total, just the 20 remaining tenants of the closed buildings ever received a notice of eligibility, and those came at the end of the closure process, not at the start of the project.  Under such circumstances, all of the moves must be presumptively deemed as “for the project.”  LCDHC’s intentions - whether to displace or not - are irrelevant.  As the HUD Handbook explains, “it is assumed that the tenant’s move was an involuntary move caused by the project because the tenant was not given timely information essential to making an informed judgment.”  Id. ¶1-8 b.(3).   Qualification is “automatically” given to the tenant.  Id. 
(g)
HUD’s own specific eligibility interpretations offered to the defendants about the circumstances of these plaintiffs fully support the plaintiffs’ claims of Section 104(d) eligibility. 


Since 1997, at least eleven former residents of the three closed SRO buildings had their URA claims denied and subsequently appealed to the City of Lynn and then to HUD.  Stip.¶115.   These appellants included persons who were part of the group move from the Oxford Hotel in December 1997, persons who moved without notice of relocation rights, persons who succumbed to the $100 cash-for-keys offer, lock-out victims, and others.  See tenant affidavits at Exhibits G, H, J, K, and attached to Motion to Intervene, Exhibits 5 and 8.   HUD issued its determination letter with respect to the Belcrest and Oxford SRO appeals on March 23, 2001 which fully supports the presumption argument of the plaintiffs. Stip.¶121-ex.54.  In the determination letter,  James Barnes, New England Region Director for Community Planning and Development addressed the URA aspect of the appeals as follows:

[P]ersons who moved from the Union and Oxford Street properties after initiation of negotiations, without having been provided formal notice of relocation eligibility, may be entitled to relocation assistance as displaced persons.  The URA regulations at 49 CFR 24.203 require certain notices (i.e., Notice of Nondisplacement or Notice of Eligibility for Relocation Assistance) to be issued at initiation of negotiations.  Failure to provide these notices in a timely manner may result in the tenant’s moving permanently and may create eligibility for relocation assistance as a displaced person.  Therefore, tenants in this category must be contacted to determine whether or not they are eligible for relocation assistance.  Once eligibility is established, they must be provided appropriate advisory services, payments and other relocation assistance as appropriate.











  Stip.¶121-ex.54 (p.2)  



Viewed in the light of the statutory purposes, the regulatory provisions, DOT and HUD policy, Mr. Barnes found and directed LCDHC to provide the SRO occupants who moved before the notice of eligibility a presumption of eligibility and directed that such former occupants be contacted, screened, and provided benefits.  However, neither LCDHC, nor the City of Lynn, has contacted former tenants, determined their eligibility, nor has it provided any relocation assistance under the URA.  Stip.¶122.  The SRO relocation subclass is entitled to this bare minimum compliance with HUD’s directive which is fully supported by the statute, DOT and HUD regulations and policies. 
B.  
URA Eligible Members of the Relocation Subclass Are Entitled to Obtain URA Replacement Housing Payments Above an Imposed Cap of $5,250 and the Amount Contained in any Waiver Agreement. 

In the management of the relocation program for the last remaining SRO occupants, LCDHC’s relocation program imposed a cap of $5,250 on the receipt of replacement housing payments (RHP) and utilized a waiver agreement to pay less than full benefits to some displaced tenants.  Stip.¶¶106-109.  The URA authorizes RHP’s to help displaced persons obtain adequate replacement housing, The RHP  provision applicable to tenants is at 42 U. S. C . §4624   The amount payable is the amount necessary to enable the displaced person to lease or rent a comparable replacement dwelling for up to 42 months.  When enacted §4624 contained a $5,250 ceiling, but the Housing of Last Resort provision contained in the 1987 amendments (§4625) requires a disregard of the cap when necessary to achieve the 42 month standard.  Tenants appealed the imposition of the RHP cap and were vindicated by HUD which issued more than one decision concluding that the practice was illegal.  Stip.¶¶116, 119, 121.  Despite this, LCDHC has not rectified its practice and has refused to make payments above the cap.  Stip.¶¶107, 122.  


In addition to imposing a cap, LCDHC’s relocation program also used waiver agreements in cases where a displaced tenant desired a lump-sum RHP payment as opposed to installments or a monthly credit to their rent account in cases where the tenant relocated to one of the repaired LCDHC properties.  Stip.¶¶108-109.  The waiver agreement, however, conditioned receipt of a lump-sum payment on acceptance of a steep discount in the overall claim.  See affidavit of Charles O. Levy attached to the Motion to Intervene in which his URA claim of $5,250 was reduced to $3,700.   Waivers of this sort are illegal.  Nothing in the statute or regulations allows a displacing agency to reduce an individual’s benefits from those provided under the statutory and regulatory scheme.  In fact, DOT views waivers with disfavor.
   Moreover, the rights relinquished by the SRO tenants were not known.  Indeed, displaced tenants were misinformed that their RHP was capped and were not informed of the true value of the RHP.   Under these circumstances, the tenant could not make an informed choice regarding waiving benefits.   Fair and equitable treatment of displaced persons requires declaratory relief to void the waivers and an injunction to stop future waiver practices.
C. 
Members of the Relocation Subclass who lived at the Belcrest, Oxford and Forest Street SRO’s are entitled to expanded relocation benefits under Section 104(d) of the Housing and Community Development Act of 1974, as amended


In 1974 Congress enacted the Housing and Community Development Act (HCDA) to provide Community Development Block Grant (CDBG) funding to local and state governments.  93 P.L. 383, codified at 42 U.S.C. §5301 et seq.  In 1988, in response to mounting concern about the large scale loss of low-income housing and the displacement of low-income people caused by the CDBG program, Congress enacted the “Barney Frank Amendment,” Section 509 of the Housing and Community Development Act of 1987, 100 P.L. 242.  Section 509 amended Section 104 of the HCDA by adding a new subsection (d), now codified at 42 U.S.C. § 5304(d).  Section 104(d) requires the provision of enhanced relocation benefits for low-moderate income persons displaced from buildings where affordable housing units have been converted or demolished in connection with a project utilizing CDBG or HOME funds.  It also requires one-for-one replacement of such demolished or converted units.  42 U.S.C. § 5304(d)(2).
   


With respect to enhanced relocation assistance, §104(d) of the HCDA provides in relevant part:

 may be made only if the grantee certifies that it is following a residential antidisplacement and relocation assistance plan.  A grantee receiving a grant under section 106(a) or section 119 . . . shall so certify to the Secretary. . . . 

(2)  The residential antidisplacement and relocation assistance plan shall in connection with a development project assisted under section 106 or 119 . . . — 

     (A) in the event of such displacement, provide that — (i) governmental agencies or private developers shall provide within the same community comparable replacement dwellings for the same number of occupants as could have been housed in the occupied and vacant occupiable low and moderate income dwelling units 

demolished . . .  (iii) relocation benefits shall ....be provided for all low or moderate income persons who occupied housing demolished or converted to a use other than for low or moderate income housing, including reimbursement for actual and reasonable moving expenses, security deposits, credit checks, and other moving- related expenses, including any interim living costs; and in the case of displaced persons of low and moderate income, provide either--

(I) compensation sufficient to ensure that, for a 5-year period, the displaced families shall not bear, after relocation, a ratio of shelter costs to income that exceeds 30 percent; or
(II) if elected by a family, a lump-sum payment equal to the capitalized value of the benefits available under subclause (I) to permit the household to secure participation in a housing cooperative or mutual housing association; and . . . .
   (B)  provide that persons displaced shall have the right to elect, as an alternative to the benefits under this subsection, to receive benefits under the Uniform Relocation Assistance and Real Property Acquisition Policies Act of 1970 (42 U.S.C. 4601 et seq.) if such persons determine that it is in their best interest to do so.











42 U.S.C.  §5304(d)


Because the statute’s replacement and relocation benefits are not triggered unless there is a “development project assisted under ” CDBG, UDAG or HOME which results in “displacement,” the critical terms are “development project assisted under 106 or 119” and “such displacement.”   


Given the plain meaning of the word displacement, it is clear that the relocation obligations under Section 104(d) were triggered by the demolition of the Belcrest and Forest Street SRO’s and the conversion sale of the Oxford Hotel to Shore Net.   The demolitions and conversion were part of a joint City - LCDHC undertaking, a series of activities, integrally related to each other that culminated in displacement and the elimination of the SRO units in those three buildings.   As shown by the City’s planning documents, the acquisition phase was accomplished in furtherance of the plan to demolish or convert the buildings and clear them of the residents.    Since the Lynn SRO Project was funded with CDBG and HOME funds to implement this development project, it is clear that Congress intended to require relocation benefits for the SRO subclass as well as the replacement of these units.

2.
The Legislative History Reveals that Congress Meant To Provide §104(d) Benefits When Federal Funds Further the Demolition of Lower Income Housing


If the Court does not find the meaning of the statute to be clear on its face, it may then consult the legislative history.  “When the search for intent turns to sources other than the words, the principal recourse is to the history of the statute’s enactment.”  Hennessey, supra at 30.  An exhaustive search of the history of the passage of §104(d) reveals absolutely no Congressional intent to exclude the use of CDBG and HOME funds in furtherance of demolition/conversion from the protections of §104(d).  Rather, the history demonstrates that Congress meant for §104(d) protections to apply when CDBG and HOME funds are used in whole or in part in connection with the demolition or conversion of low or moderate income housing, such happened with respect to the housing of the subclass members.

3.
HUD’s Regulations Require Relocation Benefits and Housing Replacement When CDBG and HOME funds are expended in a Development Projects to further Demolition or Conversion of Lower Income Housing and Deserve the Highest Degree of Deference 


Shortly after §104(d) became law, HUD issued an interim rule to implement the antidisplacement provision and invited public comment.  53 Fed. Reg. 31234 (Aug. 17, 1988). The agency received comments from 31 individuals and organizations and, after careful consideration, published a final rule almost two years later.
   55 Fed. Reg. 29296 (July 18, 1990).  The detailed preamble indicates that HUD scrupulously reviewed the legislative history of §104(d) so that “the regulation as drafted carries out the intent of Congress” and “that its position is supported by a fair interpretation of the law.”  Id.  In the final rule and the accompanying comments, HUD unambiguously interprets §104(d) to cover activities where federal funds are used in whole or in part in a development project connected to the demolition or conversion of low income housing.  The final rule provides that: 

All occupied and vacant occupiable low/moderate-income dwelling units that are demolished or converted to a use other than as low/moderate-income dwellings units in connection with an activity assisted under this part must be replaced with low/moderate-income dwelling units. (emphasis added).









55 Fed. Reg. 29296 (July 18, 1990)

This represents a broad trigger standard. Indeed, the preamble addresses the removal of the phrase “as a direct result of” from the interim rule by noting: “HUD’s review of the legislative history of section 509 of the 1987 Act supports its position that the term ‘development project’ is intended to cover activities receiving financial assistance under section 106 or section 119 of the Housing and Community Development Act of 1974.”   55 Fed. Reg. 29296, 29297.  Thus, HUD’s final regulations explicitly effectuate Congressional intent that a broad range of CDBG and HOME funded activities, related to the demolition or conversion of housing, trigger the relocation and replacement requirements of §104(d).  There is no requirement that federal funds be used only for the actual demolition (i.e., the bulldozer) rather than spent on other aspects of the development project.  


The preamble to the final rule also addresses the meaning of the phrase “such displacement” where commenters had urged that no replacement should be required when a grantee demolishes or converts a vacant building.  HUD disagreed, presenting the following analysis:

 
The Department believes that its position is supported by a fair interpretation of the law.  Section 104(d)(2)(A) does introduce the material which follows, which includes the requirement to replace ‘vacant occupiable units’ with the words: ‘in the event of such displacement.’  Section 104(d)(2)(A)(i), however, goes on to require: “[R]eplacement dwelling for the same number of occupants as could have been housed in the occupied and vacant occupiable low- and moderate-income dwelling units demolished or converted ...’  The Conference Committee Report resolves this apparent ambiguity by stressing that there is an obligation to replace vacant occupiable units subject to certain conditions, described elsewhere in this Preamble.  The Department believes that the regulation as drafted carries out the intent of Congress. 

55 Fed. Reg. 29296, 29299 (original emphasis). 


Thus, for the past thirteen years, HUD has interpreted §104(d) to apply to both actual and constructive displacement of lower income persons as a result of CDBG funded activities which further demolition or conversion of low-income housing.  The preamble clarifies this as it describes the two components of the residential antidisplacement plan: relocation of people and replacement of units.
  HUD’s longstanding regulations issued a few years after §104(d) was enacted and the thoughtful preamble construing §104(d) deserve the highest degree of deference from this Court under Chevron.  The regulations provide a liberal standard for the triggering of §104(d) consistent with Congress’ intent: if CDBG funds are used in connection with a demolition and displacement of low income housing, the relocation and replacement requirements of §104(d) apply. 

5.
The 1992 Memo from HUD Assistant Secretary Kondratas Supports The Application of §104(d) to the Lynn SRO Project 

HUD’s only known internal pronouncement concerning the applicability of §104(d) to assisted activities prior to the commencement of the Lynn SRO Project is an April 30, 1992 policy memorandum from Anna Kondratas, HUD Assistant Secretary for Community Planning and Development, to officials at the Minneapolis-St. Paul HUD Office.  “Kondratas memo,” Attachment E.  The Kondratas memo was written in response to a question as to whether §104(d) replacement requirement applies only to units demolished/converted with CDBG funds, or whether it applies to all units in partially funded CDBG projects.  The memo provides clear guidance about when CDBG expenditures trigger both the relocation and replacement requirements of §104(d): 

The law and the regulations state that the one-for-one housing replacement requirements of section 104(d) are triggered by the demolition of a low/moderate income dwelling or the conversion of a low/moderate income dwelling to another use in connection with an assisted activity.  The requirements to provide relocation assistance to low- and moderate-income persons are triggered by the demolition of any housing or the conversion of a low/moderate dwelling to another use in connection with an assisted activity.

This language makes it clear that, where CDBG funds are used directly to pay the cost of such demolition or conversion, the section 104(d) relocation and replacement of housing requirements apply.  The “in connection with” language broadens the coverage, with the result that even where non-CDBG funds are used to demolish or convert housing, the requirements for replacing housing and/or providing relocation assistance under section 104(d) will be triggered if the demolition or conversion is integrally linked to a CDBG-assisted activity.
The removal of a low/moderate-income dwelling or a displacement is considered to have occurred “in connection with” a CDBG-assisted activity if such action and the CDBG-assisted activity are part of a single undertaking (i.e., a single project).  In this context, the term project is construed to mean an activity or series of activities that are integrally related, each essential to the others, whether or not all of such component activities received Federal assistance.

Kondratas Memo, Attachment E, p. 2 (underline in original; emphasis added, citations omitted).


 The Kondratas memo shows that from at least 1992, HUD interpreted §104(d) to cover CDBG funded activities such as those in Lynn that are “integrally linked” to the demolition or conversion by being part of a single undertaking.

6.
Since 1992, HUD’s Policies Have Consistently Endorsed a Broad Trigger Standard for Section 104(d) Relocation and Replacement Deserving Deference.

In September, 1990, HUD issued its “Tenant Assistance, Relocation and Real Property Acquisition” Handbook (Handbook 1378) in order to “consolidate in one place basic statutory and regulatory requirements that must be followed by an Agency that carries out real estate acquisition or the displacement of a person for a project or program for which HUD financial assistance is provided” (internal citations omitted).  See excerpts of Handbook 1378, Attachment D.  HUD revised Chapters 7 (104(d) requirements) and 8 (CDBG entitlement grantees) in July, 1992 by inserting the policy interpretations of the Kondratas memo described above.  Thus, the Handbook provides the following guidance with respect to the §104(d) relocation and replacement requirements   

The requirement to provide relocation assistance to a lower-income person is triggered by the demolition of any housing is triggered by the demolition of any housing ... in connection with an assisted activity.  A displacement is considered to have occurred  “in connection with” a CDBG -assisted activity if such action and the CDBG-assisted activity are part of a single undertaking (i.e., a single project)” (original emphasis).   Handbook 1378,  ¶7-10.


The Handbook also defines “project” with the same language as appears in the Kondratas memo: “activities that are integrally related, each essential to the others, whether or not all of the component activities receive Federal financial assistance.”  Id.  As a general CDBG policy, the Handbook further states that “[i]f CDBG funds are used to pay any part of the cost of acquisition, demolition, construction or rehabilitation activities for a project, the project is subject to all of the requirements” of Section 104(d).  Id, ¶8-8a.  

7.
 HUD’s Appeal Determination of Section 104(d) Eligibility Deserves Deference


On March 23, 2001 James Barnes, New England Region Director for Community Planning and Development responded to the multiple appeals by members of the relocation subclass who claimed Section 104(d) eligibility as a result of their displacement from the Belcrest and Oxford Hotels.  Stip.¶121-ex.54.   Because of the demolition of the Belcrest and the sale of the Oxford to Shore Net, HUD determined that Section 104(d) benefits were triggered:

Please be advised that HUD Headquarters has determined that lower-income tenants displaced by the Lynn SRO Project may be eligible for assistance under section 104(d) of the Housing and Community Development Act of 1974.  The City of Lynn contends that tenants were displaced as a result of acquisition.  However, the section 104(d) requirement to provide relocation assistance to any lower-income person is triggered by the demolition of any housing or the conversion of low/moderate income dwelling to another use in connection with an assisted activity.  The CDBG-assisted acquisition was done in furtherance of the plan to demolish and to clear the buildings.  Therefore, any lower-income tenant displaced as a result of the Lynn SRO project must be given the choice of receiving either the 42 months of rental assistance under the URA, or the 60 months of assistance provided under section 104(d).  Accordingly, you are hereby again instructed to work with Mr. Mark Potvin to identify and locate affected persons, calculate the additional payments due under the URA and/or section 104(d), and to then make expeditious payments.










Id., p. 2


This decision is entitled to deference by the Court.  It flows from the statutory language, regulatory provisions and policy statements of HUD since the enactment of Section 104(d).  The Lynn SRO Project represents a single undertaking with HUD financial assistance under which lower-income housing was demolished and converted and the tenants displaced.  The City of Lynn and LCDHC failed to comply with this decision.  Stip.¶122. The City and LCDHC failed to comply with the requirement to publish and implement a one-for-one replacement plan for lost housing units.  The members of the relocation subclass are entitled to the relief sought to effectuate HUD’s determination and provide much needed safe, decent, sanitary and affordable housing in Lynn.  Finally, the plaintiffs request that HUD ’s Section 104(d) determination be applied to the Forest Street SRO since that building was demolished by LCDHC subsequent to Mr. Barnes’ decision.   Stip.¶113.  

VIII.  CONCLUSION

For all these reasons, plaintiffs respectfully request that the Court grant their Motion for Partial Summary Judgment and order the relief requested in that Motion.

Respectfully submitted for the Plaintiffs,  

______________________________

Marc Potvin

Neighborhood Legal Services 

170 Common St., Suite 300

Lawrence, MA 01840

978-686-6900 X201

978-685-2933 (fax)

mpotvin@nlsma.org

BBO# 567733

Dated: December 20, 2004 
	� A full appreciation of the SRO Projects requires consideration of LCDHC’s intertwined relationship with the City of Lynn.  LCDHC was formed by the City in 1979.  Stip.¶1; Exhibit F-¶3-Attach.. B  (Lynn’s 418 Certificate, ¶10.)  There is little doubt that LCDHC’s activities during the past 25 years have been integrally coordinated with the Department and the City.   Stip.¶¶2, 6.  From its incorporation until 1998, LCDHC maintained its office at the Department of Community Development in City Hall.  Stip.¶2.  Throughout this period, the chief administrators of the Department served as LCDHC’s officers; City officials, such as David McCoy, chief-of-staff to Mayor Patrick McManus, served on the Board of Directors; and Department employees provided overall leadership and carried out its tasks, including obtaining millions in federal community development dollars from the City.  Stip¶¶2, 6, 8-9.  LCDHC’s principal purpose has focused on the city’s in-fill housing program involving property acquisition, construction, and sale of single family homes in Lynn to moderate income homeowners..  Id., Stip.¶35, Exhibit F-¶4-Attach. E.  The nature of the parent-subsidiary relationship did not substantially change after LCDHC moved to the housing authority in 1998, as the LHA currently characterizes LCDHC as one of “its subsidiary non-profit entities.” Stip.¶6-ex. 1.  





The nature of the relationship between the City and LCDHC is demonstrated in other ways as well.  LCDHC enjoyed a substantial role with respect to the City’s property dispositions.  A review of the grantor-grantee index at the South Essex Registry of Deeds for 1996 and 1997, for example, shows that of the 28 parcels acquired by LCDHC, 15 or 54 percent were conveyed by the City, all at no cost or a nominal fee  Exhibit F-¶5.  These 17 properties represented over 30 percent of the City’s real estate dispositions during the two year period, with LCDHC far outpacing all other grantees.  Id.  The intertwined City-LCDHC relationship is further illustrated by the repeated instances of LCDHC officers engaging in blatant disregard for corporate and other formalities.  Reading the four LCDHC Board minutes for 1996, one is hard pressed to discover any meaningful role for the Board.   Exhibit F-¶4- Attachs. C-F.  The minutes are virtually silent, for example, with respect to authorizing the property acquisitions referenced above.  Id.   The SRO Project is another prime example of disregard for the Board and the corporate nature of LCDHC.  The City, not LCDHC, made the payment for the FDIC agreement.  As City funds flowed to LCDHC to continue the project, the Department failed to execute a subgrantee agreement with LCDHC in contravention of CDBG regulations at 24 CFR 570.503.  Stip.¶36; Exhibit F-¶6 .  Further, there is no record of a Board  vote authorizing the FDIC offer or the FDIC agreement prior to the President signing the agreement.  Exhibit F-¶4-Attachs. C-D.  The officers do not even mention the  SRO Project at a Board meeting until September 11th,  and here LCDHC’s President merely tells the Board of the officer’s actions.  Id. at Attach. E.  No authorizing votes are requested or taken.  There is no discussion of acquisition at the foreclosure auctions.  There are no votes with respect to entering into contracts with management companies.  Id.  This is left to the December 11 meeting at which the Clerk informs the Board after the fact that the organization has acquired the SRO properties.  Id. at Attach. F.  Again, however, there are no votes by the Board.  Id.  





In short, the facts reflect that LCDHC officers - the same officials running the Department of Community Development - acted as they saw fit without Board involvement.   The clear picture that emerges is that the Department used LCDHC as an instrumentality for its purposes. 


	� As reflected in the LCDHC Board minutes for January 17, 1995, Jansi Chandler, Department Director and LCDHC President, explained that the Real Estate Recycling Reports represented “the Department’s tracking certain properties, and recommending specific re-use.” Stip.¶8-ex.2, p.2.   


	� The initial planning document for the Upper Union Street Plan is attached as Exhibit 4 to the Stipulation of Facts.  Prepared by CBT/Childs Bertman Tseckares, Inc., an architectural and urban design firm, the plan in part called for the relocation of businesses and residents from selected properties in the Upper Union Street area, demolition of blighted structures and replacement with both multi-family townhouses and single-family homes.  Stip.¶11- ex. 4.  (See pages 9-11 for discussion of the residential component for Upper Union Street.)  The map and drawing accompanying these pages depicts the construction of multi-family structures directly across the street from the Belcrest, not the single family homes which LCDHC eventually developed.    


	� Published in May 1996, the Dupuis report rated the city’s SRO’s with one of four rankings (A to D) based upon such criteria as common area conditions, building-wide systems, cooking/eating facilities, history of police response, management, etc.  Four of the Allard buildings (33 Forest Street, 52 Friend Street, 189 Oxford Street and 69 Union Street) received a “D”, the worst ranking.  The other two buildings (50 Andrew Street and 33 High Street) received the second worst rating.  Stip.¶17.


	� Indeed, the City’s complaint alleges the crime and drug activity at the Belcrest Hotel “have interfered with . . . the safety and comfort of the neighbors of the subject property, in the occupation of the dwelling homes.  Such activity has made it difficult for them to sleep, and has made it uncomfortable and impossible to enjoy the ordinary use of the premises as dwelling homes, and to pursue the ordinary occupations of life therein”  Id., at ¶14.    


	� See affidavit of Alden Drake dated January 21, 1997 attached to Defendants’ Opposition and Memorandum to Plaintiffs’ Application for Preliminary Injunction of same date, , ¶8.m and n,.  Rather than close the Belcrest, the superior court on March 27, 1996 gave Mr. Allard time to bring the property into compliance with fire and building codes.  The court issued an order of dismissal in August 1996.  The City did not appeal.


	� Under HUD law, every entitlement community under the CDBG and HOME Investment Partnerships Program, including Lynn, is required to adopt and submit a five year Consolidated Plan and Annual Action Plans setting forth the city’s community development and housing goals and strategies.  24 CFR 91.200 and 91.220.  A preliminary draft plan for public comment is required as part of the planning and citizen participation process.   24 CFR 91.105(b).


	� The City hoped to obtain funding for the SRO Project from the Housing Stabilization Program of the Massachusetts Executive Office of Communities and Development (EOCD), currently reorganized under the title Department of Housing and Community Development.   EOCD never approved the City’s SRO plan.  Hence, as explained below the City tapped its program income from the CDBG and HOME programs to fund the SRO Project.


	� The schedule set a $750 per unit costs for the Belcrest and High Street SRO’s with an estimate of 55 assisted households (33 for the Belcrest and 22 for High Street).  Id.  These numbers diverge from the Dupuis report which found 85 occupied units at the two buildings.   The per unit relocation costs assigned to the four other SRO were set at $300 and the schedule estimates  69 assisted households.   


	� Plaintiffs speculate that the High Street property was initially targeted for several strategic reasons.  The rear of the site is highly visible from Essex Street and sits at the bottom of High Rock Reservation   That City park and the surrounding neighborhood had been the subject of significant community development projects since about 1992.  Stip.¶¶13, 12-ex. 5 (the City’s Section 108 CDBG application to HUD allocating $2.8 million in federal funding for High Rock renovations.)  In March 1996, the City conveyed vacant lots at 5-9 High Street and 29-37 Baldwin Street to Habitat for Humanity for in-fill housing purposes.  South Essex Registry, Book 13449, Book 037. In addition, the High Street SRO is listed with the second highest police incidents reports of the six Allard properties.  Stip.¶31-ex. 14 and Stip.¶34-ex. 15. 


	� The 18 Joyce Street SRO was subsequently acquired by the City of Lynn and most of its residents were moved to the Friend Street SRO in December 1996.  Litigation in this Court concerning the displacement of Joyce Street residents Pedro Tapia and Patricia Randazzo is still pending. See 98-SP-00050 and 99-CV-0163. 


	� The City continued to financially support the SRO Project with federal HUD funds during the following months.  According to the City’s annual report to HUD for the 12 month period ending June 30, 1997, the City spent $372,030 in CDBG funds on the SRO Project.  Stip.¶26.  Operations of the six rooming houses were also assisted in part with funds from HUD’s HOME Investment Partnerships Program.  Stip.¶87.  


	� Mr. Clarke was no stranger to the Department.  He had a history of managing different rental properties for the Department, including the 18 Joyce Street SRO.   Stip.¶54. 


	� The management contract between LCDHC and Scott Clarke is remarkable in several respects.  Despite The Finch Group’s prior notice to LCDHC of extensive health code violations, LCDHC represents in the contract that the properties comply with all “statutes, ordinance, law or regulation” and further relieves Mr. Clarke of responsibility for compliance.  In addition, the contract relieves Defendant Clarke of any liability for negligence of his subcontractors, i.e., the building superintendents, and it provides both broad general  indemnification and specific indemnification with respect to “any present or future violation of any laws, ordinance, statute or regulation.”  Stip.¶53-ex. 25.


	� After notifying the reader that LCDHC has purchased their building, the “general” notice continues in relevant part as follows: “Because LCDHC may plan at some time in the future to demolish the building, you may be required at some future date to move.  This notice is to inform you of your rights under Federal law.  If the LCDHC seeks in the future to have you displaced, you may be eligible for relocation assistance under the Uniform Relocation Assistance And Real Property Acquisition Policies Act of 1976, as amended, or under Section 104(d) of the Housing and Community Development Act of 1974, as amended. . . .  You are urged not to voluntarily move or agree to lease or rent a new dwelling unit before receiving formal notice of whether you are eligible for relocation assistance.  If you do voluntaryily [sic] move or are evicted for just cause before receiving such notice, you may not be eligible for any assistance. . . .   Again, THIS IS NOT A NOTICE TO VACATE, and does not establish your eligibility for relocation benefits or other relocation assistance.  It is merely a notice to you that you may have certain rights under Federal law.   In the event the LCDHC decides not to seek to have you displaced, you will be notified in writing of such decision.”  Stip.¶68-ex 36. (Emphasis supplied, capitalization in original.)


	� The delay here is not only measured solely by the time between the federal expenditures on the project, but in the actual distribution of the “general” notice to the limited number of residents who received it.  As documented in LCDHC’s Answer to Plaintiffs Second Set of Requests for Admissions (Exhibit C-Attach. B-C), nearly half of the recipients at the Belcrest and Oxford SRO’s did not received it until the end of November.      


	� The rent roll records for November and December show that the moved tenants from the Oxford Hotel were Anthony Brand, John Dineen, Dave Duprey, John Nasciamento, Michael Enright and Sheryl Smolski.  Stip.¶¶75-ex.41 and 85; Exhibit F-¶7, Attach. G.  The rent rolls also show that prior to the December group move, two other Oxford occupants  - Sabrina Labreau and Angela Naticchioni - were moved into the Andrew Street SRO.  See Stip.¶¶49-ex.23, 58-ex.29, and 48-ex.22.


	� The four questionable practices do not address the matter of the use of defective summary process summons and complaints nor the known serious code violations in all the building giving rise to affirmative defenses.  As shown at Stip.¶¶62, 74, 77, Scott Clarke caused to be served upon no less than 69 members of the plaintiff class.  none of which he or an attorney signed. Instead, each summons was signed by a constable.   See Exhibits D and E-¶¶58 (First Amended Complaint and LCDHC’s Answer).  The failure of the plaintiff or an attorney to sign the summons violates M. R.Civ. P. Rule 11(a).   


	� The rent rolls should have disclosed at least some of the three month tenants to Mr. Clarke.  The following tenants all received 7 day notice despite the fact that his rent rolls list the tenants with rent obligations of more than three months: Fred Brewer (214 Andrew), Chris Gagne (18 Forest), Edner Duverne (14 Friend), William Emancion (26 Friend), Luis Bartazar (207 High), Luis Sanchez (208 High), Patty Dwyer (216 Union) and Sidney Gamble (319 Union).  


	� See In re Prichard Plaza Associates Limited Partnership, 84 B.R. 289, 294 (D. Mass. 1988) citing 2 Jones on Mortgages §976 (8th ed. 1928) for the rule that assignment of rents are construed to refer to rents accruing after entry; Winnisimmet Trust v. Libby, 234 Mass. 407 (1920).





	�  The Andrew Street roll (Stip.¶60-Ex. 31) is demonstrative of this practice.  The roll lists pre-October 1, 1996 arrears for the following tenants.  Their room numbers are provided first, followed by name, and date of credit:  Room 110-D. Parsons (8/19); Room 205-K. Beaupre/W. McLaughlin (8/23); Room 214-F. Brewer (7/21); Room 216- A&C Fitzmeyer (8/23); Room 309-E. Russell & D. Petherick (9/2); Room 312-L.&R.Vigient (9/4); and Room 317-L.Disalvio & T. Ryan (9/4).  The demand and collection of rent for the period prior to possession is illustrated by the fact that three of these tenants made rent payments to LCDHC - the Fitzmeyers (Room 216), Russell & Petherick (Room 309), and the Vigeants (Room 312) - but the arrears are still listed as prior to LCDHC’s possession.      


	� The last remaining Belcrest tenants were Innocent Noundja, Jeffrey Clark, Jewell Andrews, Eugene Swanson, Ted Booras, Vincent Jarvis, Jim Foley, Elizabeth Smith, Charles Black, Robert Wesley, Claudia Areniello and Jace Jeffries.  Ms. Areniello and Mr. Jeffries resided together as a couple.    


	� From the time of LCDHC’s entry in October 1996 to December 1997, the tenant population fell from 25 to 4.  The last remaining tenants included Charles O. Levy, Peter Akukwe, Timothy Owen and Paul Polyhronakas.  


	� The closure and sale of the Oxford Hotel represents a departure from the July 1996 reuse plan which targeted the High Street SRO and Belcrest for closure as a first phase.  Explanation for the substitution of the Oxford SRO lies with the City’s economic development initiatives, particularly the “Lynn Cyber District” which emerged in the late 1990's as a joint strategy of the Department and EDIC to bring internet related businesses and jobs into downtown Lynn.  Stip.¶18.  See also EDIC’s website at � HYPERLINK http://www.lynndevelopment.com/edic_cbrdstr.htm��www.lynndevelopment.com/edic_cbrdstr.htm� which describes the central role played by Shore Net’s internet operations center on Oxford Street to the success of the Lynn Cyber District. (Last visited Dec. 7, 2004).  To effectuate the Cyber District plan, EDIC and the City not only sponsored and secured a $500,000 HUD Section 108 CDBG loan for Shore Net (Stip.¶22), but arranged for the City-owned building at 173 Oxford Street to be conveyed to Shore Net for use as its new operations center.  Stip.¶¶19-21.  The City and EDIC’s conveyances of October 8 and October 28, 1996 coincide perfectly with LCDHC’s taking possession of the Allard SRO’s.  Stip.¶¶19-20, 45.  Of greater importance, though, is the undisputed fact that Shore Net’s operation center stood immediately adjacent to the Oxford SRO. 


 


This was not LCDHC’s sole involvement in economic development on behalf of the City in the Oxford Street neighborhood.   LCDHC also assisted in a land assembly project for the development of a downtown parking lot in close proximity to Shore Net and its SRO.  Stip.¶¶23-24.  The site is depicted on the City’s Central Square Revitalization Area map at area #20,  showing a proposed “Oxford/Munroe Parking” lot at area #20.  Stip.¶23-ex.12.  Nearly across from the Oxford SRO, this is the site of the former Ben Crest SRO once owned by Leo Allard.  In about early 1997, the City conveyed these parcels to LCDHC. After Primus acquired Shore Net in April 2000, LCDHC sold the parking area to Goldblock Associates, LLC, an private development firm responsible for revitalizing the entire Munroe Street area with assistance from the City of Lynn.  Stip.¶25.


	� The occupants in June 1999 included Jesse Collins, Pedro Tapia, Frantz Menulus, Thomas Sparks, Michael Comfort and Chris Gagne.  


	�  Mr. Deveau obtained the Notice of Eligibility pursuant to an agreement entered into in connection with the matter of Robert Deveau v. Scott Clarke, N.E.H.Ct. 97-CV-00182.


	� LCDHC disputed Pedro Tapia’s eligibility for relocation assistance despite his status as an occupant of the Forest Street building at the time of closing.  See Mr. Tapia’s counterclaims and third-party claims in LCDHC v. Pedro Tapia, N.E.H.Ct. 98-SP-0050.  Rather than serve him with the same clear notice of eligibility as the other Forest Street residents received, LCDHC issued a notice announcing his eligibility to file a relocation claim.  When Mr. Tapia did so, his claim was rejected.   Similarly, LCDHC disputed Robert Deveau’s eligibility despite the agreement it entered into in connection with Robert Deveau v. Scott Clarke, N.E.H.Ct. 97-CV-0182.  


	� Steven Diamond, Steven Frazier, Wanita Hooks, David Rongone, Trent Tanner.


	� Steven Diamond and Kendrick Sanders.


	� Alexander Cruz, Mark Despres, and Robert Deveau. 


	� Anthony Brand and Michael Enright.


	� Two exceptions were made with respect to the URA cap.  Stip.¶107.  Claimants Eugene Swanson and Jewell Andrews relocated to LCDHC’s Andrew Street SRO following receipt of their notice of relocation eligibility.  They agreed to receive their URA replacement housing payments in the form of a rent credit or reduced rent on their replacement unit.   After counsel in this case complained to LCDHC regarding the $5,250 cap, LCDHC continued the provision of the rent credits above the $5,250 ceiling for these two individuals.  No others were provided replacement housing benefits above the cap.  Id.


	� These included plaintiffs Innocent Noundja and Jeffrey Clark, as well as Peter Akukwe and Jewell Andrews.


	� This second group of appeals raised the question of whether the former tenants met the definition of “displaced person” and presented the range of displacement issues presented above, from being victims of lock-outs and cash-for-key offers, to moving due to abandonment concerns, failure to maintain the premises, as well as the lack of notice of relocation rights.   


	� Claudia Areniello, Vincent Jarvis, Jason Jeffries and Eugene Swanson.  


	�Displaced residents are entitled to a number of financial benefits under the URA  as well as services.  The monetary benefits include payment for reasonable out-of-pocket moving expenses or a fixed moving allowance based upon a DOT schedule.  42 U.S.C. §4622(a) and (b).  A more significant benefit is the replacement housing payment (RHP) designed to make increased housing costs affordable.  Id. at §4624.  The RHP provision entitles a displaced tenant who resided in the dwelling unit for at least 90 days before the “initiation of negotiations” to receive a RHP in an “amount necessary to enable such person to lease or rent for a period not to exceed 42 months, a comparable replacement dwelling but not to exceed $5,250.” Id. at §4624(a). The statutory cap of $5,250, however, was rendered null by the 1987 amendments, supra., which inserted the Housing of Last Resort provision at 24 U.S.C. §4626, providing that the “displacing agency may use this section to exceed the maximum amounts which may be paid under section 4623 [home purchase payments] and 4624 [replacement housing payments] of this title on a case-by-case basis for good cause as determine in accordance with regulations as the head of the lead agency shall issue.”  The lead agency, DOT, issued such a regulation at 49 CFR §24.404(a) mandating that RHP’s exceed the cap in §4624.  See generally 16 GAO-RB pt. C, s. 3, (Relocation Assistance) WL 34038476 (G.A.O.).  The mandated services under the statute include advisory help to ensure that residents are advised of and receive full relocation benefits.  Id. at §4625(b)-(d).  Relocation program must locate, offer and assist the resident in obtaining “comparable housing” before the resident can be forced to move.   Id. at §4625(c)(3)   Comparable housing must be decent, safe, sanitary, similar in size and location to the displacement unit, as well as similar in function.  Id. §4601(10).   The required services also include the provision of information regarding other assistance programs,  help in applying for such programs, and advisory services to minimize hardship in adjusting to relocation.  Id.  §4625(c)(5)-(6). 





	�  The statutory definition also sets forth the following provision with respect to persons considered not a displaced person at subpart  (B):


 	The term "displaced person" does not include--


(i) a person who has been determined, according to criteria established by the head of the lead agency, to be either in unlawful occupancy of the displacement dwelling or to have occupied such dwelling for the purpose of obtaining assistance under this chapter;


(ii) in any case in which the displacing agency acquires property for a program or project, any person (other than a person who was an occupant of such property at the time it was acquired) who occupies such property on a rental basis for a short term or a period subject to termination when the property is needed for the program or project.  Id.


Congress designated the U.S. Department of Transportation (DOT) as “lead agency” for the URA . 42 U.S.C. 4601(12).  DOT’s regulations pertaining to the application of unlawful occupancy to displaced persons are set forth at 49 CFR 24.3 (definition of “unlawful occupancy” and 49 CFR 24.206 (“eviction for cause” provision ) which are discussed below


	�  Anticipating that LCDHC will argue that the federal financial assistance has not been met because the “acquisition” or foreclosure purchase was not financed with federal financial assistance and that the CDBG and HOME funds expended on the SRO Project were “program income,” plaintiffs show that such assertions are baseless.  The statutory definition of a displaced person does not turn on whether federal monies directly funded the acquisition, rather the question is whether a program or project that results in the acquisition was federally assisted.  Day v. City of Dayton, 604 F.Supp. 191, 197 ((S.D. Ohio 1984); Lake Park Home Owners’ v. U.S. Dept. of HUD, 443 F.Supp 6 (S.D. Ohio 1976).  This SRO Project, which included acquisition as one step, received CDBG and HOME funds, and that is sufficient to meet the federal financial assistance trigger.  With respect to a “program income” argument, the CDBG statute at 42 U.S.C. §5304 (j) explicitly conditions retention of program income on an agreement “that it will utilize the program income for eligible community development activities in accordance with the provisions of this chapter ....”   The obligation to provide URA benefits is set forth in the chapter in two separate places.  Subsection 5304(d)(B) requires Lynn to follow a residential antidisplacement plan that provides for URA benefits when displacement takes place in connection with an assisted development project, and subsection (k) requires reasonable benefits to any person displaced as a result of the use of CDBG assistance to acquire or rehabilitate property.  See also CDBG regulation 24 CFR 570.3 which defines “CDBG funds” as CDBG grants and “program income.”  The HOME statute and regulations which adopt the antidisplacement plan requirements of Section 5304(d) and incorporates “program income” into HOME funds.  42 U.S.C. §12705(b)(16) and 24 CFR 92.2.     


	� As explained below in the coverage of the URA and HUD regulatory framework and HUD’s appeal decisions, the URA regulations required LCDHC to issue either a notice of eligibility or notice of non-displacement to all occupants at the time the City paid the FDIC for the assignment of the mortgages. 49 CFR 24.203.  (In fairness to LCDHC, plaintiffs would settle for notice at time of entry and possession.)  Accordingly, the URA requires projects to undertake specific relocation and reuse planning prior to the expenditure of federal funds.  The purpose is clear.  Such planning and adequate and timely notices avoid the exact problems experienced by relocation subclass.  When the project finally got around to handing out some notice, however, it did so to only a minority of the occupants.  The information, when finally provided,  was severely limited.  The general notice of potential displacement did signal potential demolition, but only in some distant future, with the decision process unexplained.  The notice failed to inform tenants as to the true value of replacement housing payments required by the URA.  Nor did it inform occupants that LCDHC could not force them to vacate without providing referrals to a comparable replacement dwelling made affordable by the replacement housing payments or upon 90 day notice.  (See 42 U.S.C. §§ 4601(10) and 4625(c)(3), 49 CFR 24.203, and HUD Handbook 1378, ¶2-3.).  Such a vague notice as LCDHC’s and the limited distribution could only help to fuel confusion, rumors of building closings and lead people to want to move. � Such notice practices should result in application of constructive notice of eligibility to all the members of the relocation subclass.   to a presumption of eligibility Tenants, even those with the notice, were in no position to make an intelligent, informed decision about remaining in the terrible circumstances brought on by LCDHC for some decision or final notice in some unknown future.  In the totality of these circumstances, where about 80% of the occupants moved, such moves cannot be characterized as “voluntary.”  Instead, the moves represent displacement arising from the acquisition plan and the ultimate goal of eliminating a significant part of the city’s SRO housing stock.  A failure to recognize the coercive environment and displacing activities for what they are would shockingly allow LCDHC to avoid its relocation obligations,  which the City readily admitted applied to this project.  


	� Moreover, the City, LCDHC and its agents repeatedly refer to the SRO occupants as “tenants” in their documents  See the July 19, 1996 proposed reuse plan (Stip.¶34-ex.15), LCDHC’s “Important Notice to Tenants” dated September 25, 1996 regarding entry and possession (Stip.¶40-ex.17), The Finch Group’s Notice of October 9, 1996 (Stip.¶47-ex.21),  and all the rent rolls produced by The Finch Group and Scott Clarke which use the term “tenant” and “rent” to refer to members of the relocation subclass and the payments made for possession of their residential dwellings, with the exception of the building superintendents.





	�Congress designated DOT the lead agency for the URA and required DOT to develop and publish regulations “with the active participation of the Secretary of Housing and Urban Development.”  42 U.S.C. §4632 (a). 


	�A “reviewing court must ‘accord due weight and deference to an agency’s reasonable interpretation of a statute within its charge.’” Boylston Dev. Group, Inc. v. 22 Boylston St. Corp., 412 Mass. 531, 539 (1992), quoting Boston Neighborhood Taxi Ass’n v. Dept. of Pub. Utils., 410 Mass. 686, 692 (1991).  But deference does not mean abdication.  Warcewicz v. Dept. of Envtl. Protection, 410 Mass. 548, 550 (1991).  At the end of the day, “[t]he duty of statutory interpretation is for the courts.”  Connery v. Commissioner of Correction, 414 Mass. 1009 (1993), quoting Cleary v. Cardullo’s, Inc., 347 Mass. 337, 344 (1964). 


	The Supreme Court has recently held that agency interpretations purporting to resolve statutory ambiguity may avail themselves of one of two deference standards.  U.S. v. Mead Corp., 121 S. Ct. 2164, 2171 (2001).  Regulations, arrived at after a public notice and comment process, are entitled to the highest degree of deference under Chevron U.S.A. Inc. v. Natural Resources Defense Council, Inc., 467 U.S. 837 (1984) (known as “Chevron” deference).  Agency interpretations contained in non-regulatory issuances are accorded less weight.  Christensen, et v. Harris County, 529 U.S. 576 (2000): See generally 1 K. Davis & R.  Pierce, Administrative Law Treatise § 3.5 (3d ed. 1994).  Thus, to determine the reach of the URA’s definition of “displaced person”  with reference to DOT and HUD interpretations, this Court should give the greatest weight to DOT and HUD’s regulations and contemporaneous comments contained in the final rule implementing the URA.  The Court should also accord substantial deference to DOT and HUD’s long held and official policies.





	� Note that the CDBG relocation regulations start with a general policy requiring that grantees to take steps to minimize displacement as a result of any activities assisted with CDBG funds.  24 CFR 570.606(a).


	� The term “initiation of negotiations,” is defined with respect to privately undertaken acquisition of real property as the date of “the execution of the grant or loan agreement between the grantee ... and the person owning or controlling the real property.”  24 C.F.R. 570.606(b)(3).   For purpose of the SRO Project, that date is at August 16, 1996, the date upon which the City used CDBG funds to pay the FDIC for the assignment agreement relating to the Allard SRO’s.  


	� See 68 FR 70341, 70348-49 (Dec. 17, 2003) seeking comment on proposed amendments to the DOT regulations.    In addition, plaintiffs note that there is nothing in the statute allowing such a waiver. A form requiring tenants to give up their entitlement to benefits under the URA, which is a broad and protective statute, could be void because it violates the public policy purposes of the statute.  Leardi v. Brown, 394 Mass. 151, 155-158 (1985) 


	� Grants under the federal HOME Investment Partnerships Program (HOME) are also conditioned upon adherence to an anti-displacement and relocation plan that meets the requirements of Section 104(d).  42 U.S.C. § 12705(b)(16); 24 C.F.R. § 92.353(e).   The HOME program was enacted after passage of the Barney Frank Amendment.


	�The Price case differs from Berrios v. City of Lancaster, 798 F. Supp. 1153 (E.D. Pa. 1992), which also involves the condemnation, but not demolition, of apartments by CDBG-funded code inspectors resulting in displacement of low-income tenants.  The court there found that the displaced tenants were not entitled to relocation benefits because the code enforcement was not part of a larger CDBG program or development project.  Under these facts, the Berrios court stated that: “[n]o CDBG funds have been expended in furtherance of any project ....”  Berrios at 1161.  The factual situation in Lynn is easily distinguishable, since the City and LCDHC launched the Lynn SRO Project and  CDBG funding was expended directly on achieving acquisition in furtherance of a demolition and conversion goal. 


	�  The regulations, now codified at 24 C.F.R. § 570.606 and 24 C.F.R. Part 42 were originally promulgated as 24 C.F.R. §§570.496a and 570.606.  See 61 Fed. Reg. 51756 (October 3, 1996). 


	�  This provision was at § 570.606(c) in the final rule.  The 1996 revision made only a slight modification so that now it reads: “All occupied and vacant occupiable lower-income dwelling units that are demolished or converted to a use other than as lower-income dwellings units in connection with an assisted activity  must be replaced with comparable lower-income dwelling units.”  24 C.F.R. § 42.375(a). 


	� “The purpose of the one-for-one replacement requirement is the maintenance of the housing stock available to low and moderate income persons.  The demolition or conversion of [vacant] substandard . . . units . . . suitable for rehabilitation reduces the supply of housing available. . . .  Such units represent a viable part of the housing supply available to low- and moderate-income persons and, in HUD’s view, are appropriately subject to the replacement requirements.”  55 Fed. Reg. 29296, 29298-29299.





�This language is very overblown. You need to write this in plain English and be far more direct about what you are trying to say. I am going to take a crack at this next section as I would suggest you take a crack at others. Because the argument is presented in a very convoluted way, I am not sure I even understand it, so my actual content may just be wrong, Consider this a style recommendation since I can’t really even understand a lot of the content. This needs serious work. 





Also, the whole idea of presenting first a statutory interpretation argument and then a regulatory argument about the same legal assertion is not at all common and strikes me as academic and professorial. Generally (I’d say always in my experience), the sections of an argument and its basic organizational structure should be based on the assertions of what the law says, not categories of authorities for finding those assertions to be true. 





You have got to step back and read this from the perspective of a judge who doesn’t know this law. They don’t want a treatise. They want to know what you want them to do and why in plain and simple terms. This is not really very complicated. The statutory scheme is short and to the point. We’re talking about a paragraph of text. Don’t make it more difficult than it really is. 


�The fact that this sentence is in here in the form it is suggests you need to do some serious editing. It was amazingly convoluted. I axed 90% of it.


�Wholly COW! You are making the same arguments for a THIRD time based on a different category of authority. This will drive a judge to jump off a ledge. You must integrate these arguments and argue each legal assertion once, using all the available authority. Don’t structure you argument by repeating each argument countless times based on different bases for the same legal conclusion. 





I stopped rewriting and editing here. I am really out of time and need to be much more superficial reading the rest. 


�One for one replacement? Unless this is actually where you are going with the argument you are sending a false signal. Are you about to make an argument about entitlement to a higher relocation benefit or about one for one replacement. If its about the higher benefit amount, this is a weird and inappropriate way to start the discussion. 










