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PLAINTIFFS’ MOTION FOR PARTIAL SUMMARY JUDGMENT

Pursuant to Mass. R. Civ. P. 56(a), the named plaintiffs and the relocation subclass represented by the named plaintiffs move the Court for entry of an order with respect to Claims 1 and 14 awarding partial summary judgment in their favor and against defendant Lynn Community Development Housing Corporation.   


Should plaintiffs prevail with its motion, the remaining issues in this litigation shall be narrowed to the unfair and deceptive practices alleged in Claim 6 as the plaintiffs intend serving a separate Motion to Dismiss with respect to Claims 2 to 4 and 8 to 13 no later than the hearing date in connection with this motion.   Plaintiffs also anticipate dismissing Claim 5 (Violation of State Relocation Act) should they prevail in this motion because the relocation benefits under G.L. c. 79A are substantially lower than those provided under Claims 1 and 14.    

GROUNDS FOR RELIEF

The plaintiffs and the relocation subclass are entitled to the requested order in this case because there is no genuine issue as to any material fact and the plaintiffs are entitled to judgment as a matter of law.  The Stipulation of Facts, the exhibits and plaintiffs’ memorandum of law in support of this motion clearly show that the defendant LCDHC operated a federally funded SRO Project in such an manner as to displace approximately 179 rooming house residents and trigger federal relocation obligations towards such persons under the Uniform Relocation Assistance and Real Property Acquisition Policies Act of 1970, as amended (42 U.S.C. §4601 et seq.), hereafter “URA”; and Section 104(d) of the Housing and Community Development Act of 1974, as amended (42 U.S. C. §5301(d)), hereafter “Section 104(d)”.  LCDHC has not met their obligations under either statute and are therefore in violation of these laws.  The relocation obligations due the relocation subclass include advisory assistance and the provision of payments for moving-related expenses and replacement housing costs.  

RELIEF SOUGHT

The named plaintiffs and the their representatives for the Relocation Subclass move the Court for an Order:

Uniform Relocation Act 

1.  Declaring that the LCDHC violated the rights of the Relocation Subclass under the Uniform Relocation Assistance and Real Property Acquisition Policies Act (42 U.S.C. §4601 et seq.)  (hereafter “URA”) by the following actions and omissions:

A.  Failing to minimize displacement of individuals in the operation of the Lynn SRO Project and failing to minimize the adverse impacts and hardships on displaced  SRO occupants.  

B.  Failing to provide proper notice of relocation eligibility or notice of non-displacement to SRO occupants at time of the “initiation of negotiations”or in a timely manner subsequent thereto.

C.  Denying URA eligibility to Subclass members who moved without adequate notice of their relocation rights and whose moves were not the result of a for-cause eviction or due to a factor unrelated to the SRO Project or the management of the SRO properties.

D.  Denying URA eligibility to Subclass members who moved as the result of the SRO Project.


E.  Imposing an unlawful $5,250 cap on replacement housing payments under the URA.

F.  Failing to follow the directive of the U.S. Department of Housing and Urban Development to contact all members of the Relocation Subclass to determine their eligibility for URA benefits and to provide all the assistance and payments to which they are entitled.

2.  Declaring that all occupants of the properties located at 50 Andrew Street, 52 Friend Street and 33 High Street (the rehabilitated SRO’s) on October 7, 1996, the date of possession by LCHDC, who subsequently moved without receiving a notice of non-displacement are presumed to have moved for a HUD-assisted project and are presumed eligible for relocation assistance and benefits under the URA as further provided in paragraph eleven (10) pertaining to the presumption of eligibility.   

3.   Declaring that all occupants of the rehabilitated SRO’s on October 7, 1996, the date of possession by LCDHC, who subsequently moved are presumed to have moved for a HUD-assisted project and are presumed eligible for relocation assistance and benefits under the URA as further provided in paragraph ten (10) pertaining to the presumption of eligibility. 

Section 104(d) of the Housing and Community Development Act
4.   Declaring that the LCDHC violated the rights of the members of the Relocation Subclass who resided at 33 Forest Street, 187-189 Oxford Street and 69 Union Street (the demolished and converted SRO’s) under Section 104(d) of the Housing and Community Development Act of 1974, as amended, 42 U.S. C. §5301(d), by the following actions and omissions:

A.  Failing to provide proper notice of relocation rights and eligibility to the Subclass members who were occupants of the demolished and converted SRO’s at the time of the “initiation of negotiations” negotiations”or in a timely manner subsequent thereto.

B.  Denying Section 104(d) eligibility to Subclass members from the demolished and converted SRO’s who moved without adequate notice of their relocation rights.

C.  Denying Section 104(d) eligibility to Subclass members from the demolished and converted SRO’s who moved as the result of the SRO Project.

D.  Failing to follow the directive of the U.S. Department of Housing and Urban Development to determine Section 104(d) eligibility for Oxford and Union Street subclass members and to provide all the assistance and payments to which they are entitled in accordance with Section 104(d).

5.   Declaring that all low and moderate income occupants (with adjusted annual incomes below 80 percent of area median at the time of move) of the demolished and converted SRO’s on October 7, 1996, the date of possession by LCDHC, who subsequently moved are presumed to have moved for a HUD-assisted project and are presumed eligible for relocation assistance and benefits under Section 104(d) with the right to choose assistance and benefits under Section 104(d) or the URA as further provided in paragraph ten (10) pertaining to the presumption of eligibility.  

6.   Declaring that 83 SRO dwelling units were demolished and 30 SRO dwelling units were converted in connection with LCDHC’s HUD-assisted SRO Project and that LCDHC is liable pursuant to Section 104(d) to replace such units on a one-for-one basis.  

7.   Enjoining LCDHC to replace 113 SRO units demolished and converted pursuant to a plan to be approved by the Court which LCDHC shall submit within 30 days of this Order, and such plan shall include the elements for a housing replacement plan as set forth in 24 CFR 42.375(b) and (c).

New and Transferring Occupants Subsequent to Possession  
8.   Declaring that all occupants who moved into the properties located at  50 Andrew Street, 33 Forest Street, 33 Forest Street, 52 Friend Street, 33 High Street, 189 Oxford Street and 69 Union Street after October 7, 1996 without receipt of a notice of non-eligibility for relocation assistance before moving in and who subsequently moved from the property prior to receipt of a notice of non-displacement are presumed to have moved for a HUD-assisted project and are presumed eligible for relocation assistance and benefits under the URA as further provided in paragraph ten (10) below pertaining to the presumption of eligiblity; and if they moved from 33 Forest Street, 189 Oxford Street or 69 Union Street and are low or moderate income, as defined by HUD as below 80 percent of area median income,.such persons shall also be presumed eligible for relocation assistance and benefits under Section 104(d) as further provided in paragraph ten (10 below. 

Non-Exclusive List of Presumed Eligible Occupants
9.   Declaring that the individuals named in Attachment C to Memorandum In Support of Plaintiffs Motion for Partial Summary Judgment is a non-exclusive list of those members of the Relocation Subclass who are deemed presumptively eligible for relocation assistance and payments under the URA and Section 104(d).

Presumption of Eligibility
10.   Declaring that the presumption of eligibility for relocation assistance and payments under the URA and Section 104(d) as set forth in paragraphs 3, 5, 6 and 7 shifts the burden to LCDHC to overcome the presumption by presenting evidence sufficient to establish by a preponderance of evidence that the occupant moved for reasons unconnected to any activity relating to the SRO Project or the management of the properties.  An occupant who moved subsequent to the filing of a summary process action under M.G.L. ch. 139, §19 shall not be entitled to the presumption of eligibility.   

Relocation Program Remedy
11.   Permanently enjoining the LCDHC to undertake a relocation program for the provision of relocation benefits and payments in accordance with the URA and Section 104(d) as set forth herein to all members of the Relocation Subclass.  LCDHC’s relocation program shall include the following minimum elements:

A.   The assigning, designating or hiring of qualified personnel, agency or organization with experience in operating relocation programs upon approval by the Court.   LCDHC shall report to the Court and plaintiffs no later than 15 days following the grant of summary judgment of its proposed personnel, agency or organization selection, as the case may be, for Court approval. 

B.   Contacting members of the Relocation Subclass for the purposes of notifying them of the opportunity to file a claim for relocation benefits under the URA and Section 104(d) in accordance with the following standards:

(1).  No later than 15 days following the grant of summary judgment, plaintiffs

shall report to the Court a proposed notice to be mailed by plaintiffs counsel by 

certified mail, return receipt required to the Subclass members at the last address 

known to plaintiffs’ counsel within 14 days of the Court’s approval, with the 

expenses related thereto to be paid by LCHDC.  


(2).  No later than 15 days following the grant of summary judgment, plaintiffs shall report to the Court a proposed notice of at least 3 columns wide by 8 inches tall to be published in the Boston Globe, Boston Herald, Lynn Daily Evening Item and the Salem Evening News for five consecutive days, starting no later than 14 days of the Court’s approval, with the expenses related thereto to be paid by LCDHC. 

(3).  The same publication notice approved by the Court pursuant to Section 9.B.(2) shall be published in the North Shore Sunday and Lynn Journal for two consecutive weeks starting no later than 14 days of the Court’s approval of the notice, with the expenses related thereto to be paid by LCDHC.. 

C.  The relocation program shall be operated in accordance with the the URA and HUD relocation regulations and guidance as more fully described herein and accept claims for a period of one year starting from the date on which the first notice is published pursuant to Section 9.B.2 above, which program shall include at a minimum the following components:

(1).   LCDHC shall use diligent efforts to obtain the relocation files of each person who submitted a relocation claim prior to this Order and forward such files to the relocation program.  Upon receipt of claim forms contained in said files, the relocation program shall consider such claims as valid current claims and proceed to process the claims as set forth in this Order as though they are accepted claims.  If the files show a missing claim form for one of the relocation programs or moving costs, the relocation program shall draft of letter to the claimant and plaintiffs counsel with this information, attach the missing claim form and mail it to the claimant and plaintiffs counsel. Upon information provided by plaintiffs, such persons with valid current claims include, but are not limited to, Innocent Noundja, Jeffrey Clark, Charles O. Levy, Peter Akukwe,  Eugene Swanson, Jace Jeffries, Claudia Arenielllo, Tim Owen, Pauly Polyhronakas, Ted Booros, Elizabeth Smith and Robert Wesley. 

(2).  The relocation program shall provide by mail and hand delivery the most recent HUD claim forms with respect to URA and Section 104(d) assistance to any individual claiming membership in the Relocation Subclass upon a request for assistance or inquiry as to the relocation program, including without limitation, the following forms:   

a.  HUD-40054 - Claim for Moving and Related Expenses 

b.  HUD-40058 - Claim for Rental Assistance or Downpayment Assistance

c.  HUD-40072 - Claim for Rental or Purchase Assistance under Section 104(d) 

(3).  The relocation program shall assist any person claiming membership in the Relocation Subclass with the completion of and filing of relocation claims, including assistance in obtaining documents deemed necessary by the relocation program for the processing of the claim. 

(4).  The relocation program shall accept all HUD relocation claim forms whether or not said form has been fully completed and create a separate file for each individual who submits a claim form.

(5).  The relocation program shall utilize the rent rolls as stipulated to in this case  for the purpose of establishing the address and costs of the displacement unit for any claimant named on a rent roll, subject to the right of a claimant to appeal such information.  

(6).  Due to the long time period that has elapsed since displacement without the

provision of relocation assistance, the relocation program shall accept, in

connection with claims, notarized affidavits and self-declaration forms from 

claimants for the purposes of establishing: the addresses of the displacement and 

replacement unit, the housing costs (rent and utilities) at the displacement and 

replacement unit, the gross annual income at time of move as well as allowed

 adjustments to income, costs of security deposits, credit checks, and similar 

information requested by the claim forms or the relocation program. 


(7).   In the event that a claimant did not move or cannot document that he or she moved into a decent, safe and sanitary replacement dwelling within one year after moving, the relocation program shall constructively determine that such a move took place, and for the purposes of determining the amount of replacement housing payments, deem that the claimant moved to such a dwelling with a monthly housing cost of $325 if single, and $368 if a couple based upon the median rents of the Andrew and Friend Street SRO buildings which LCDHC used as comparable replacement housing in its relocation program..   

(8).  The relocation program shall assess each submitted claim within 15 days of acceptance and result in one of the following determinations:


a.  The claimant is eligible for assistance under the URA and/or Section 104(d).  In such an event, the relocation program shall notify the claimant in writing of its determination and such notice shall at a minimum specify: 

(i) eligibility with respect to each relocation program 

(ii) the amount of payments due to the claimant under each relocation program;

(iii) the method used to determine the payment amounts, including for persons who received previous payments or rent credits under the URA, an account of such previous payments or credits and an explanation that such amounts are a deduction from the total claim amount;

 



(iv) an explanation of appeal rights and procedure with a referral to Plaintiffs’ counsel.  

(v) The notice form shall further inform claimants with respect to the process for receiving payments. 

The actual forms shall be approved by the Court prior to start of the relocation program.   A copy of all such notices shall be mailed to plaintiffs’ counsel.


b.   The claim is incomplete.  In the event the relocation program determines that an accepted claim form is incomplete in any manner, including the lack of verifications or other documents deemed necessary for making a determination of eligibility or the amount of payments due the claimant, the relocation program shall notify the claimant in writing of the incomplete status of the claim and inform such person of the information or documentation needed to complete the claim.  Such notice shall also inform the claimant that

(i) the deadline for submission of information to complete the claim is one year from the date on which the first notice is published pursuant to Section 9.B.2; and 

(ii) assistance in completing the claim is available from the relocation program and plaintiffs’ counsel with addresses and telephone numbers provided.  

A copy of each such correspondence shall be mailed to plaintiffs’ counsel.


c.   The claim is denied.  In the event the relocation program denies a claim for any reason, the claimant shall be informed in writing of such determination with respect to both URA and Section 104(d) on a form or forms to be approved by the court prior to the publication of the notice set forth in Section 9.B.2.   At a minimum, the notice shall set forth the reasons for the denial with sufficient detail for the claimant to understand the basis for the denial, and with respect to those members of the Subclass entitled to a presumption of eligibility as shown on Attachment C to Plaintiffs Memorandum in Support of Partial Summary Judgment, the denial notice must set forth detailed facts establishing the basis for overcoming the presumption of eligibility, showing that the individual moved for reasons unconnected to activities relating to the SRO Project or the management of the SRO buildings.  Vague claims such as the individual is not a displaced person or did not move as a result of the SRO Project are insufficient bases for denial.     

(9).  The relocation program shall make a lump-sum payment for moving and replacement housing costs within 7 days of a claimant signing a form agreeing to the amount set forth in the determination letter.  With respect to eligible Section 104(d) claimants, the lump-sum payment shall included payment for the cost of a documented security deposit and credit check. The relocation program shall not use any waiver forms without the approval of the Court.  

(10).   The relocation program shall provide assistance in finding safe, decent and affordable housing for those members of the Relocation Subclass who are eligible for relocation assistance and indicate a need for advisory assistance.  For this purpose, the relocation program shall maintain and update lists of  housing units, make referrals to such housing, provide transportation assistance, and assist with completing applications and other forms.

(11).   The relocation program shall provide a prompt appeal process for any claimant who is unsatisfied with (a) the determination of relocation eligibility, (b) the amount of any payment, or (c) referral services, consisting of an informal meeting with LCHDC or its designated appeal officer within 10 days of receipt of a written appeal regardless of form.  If unsatisfied with the result of the informal meeting, the claimant may apply to the Court for resolution.    


(12).   The relocation program shall be enjoined from: 


a.  Imposing or using a monetary cap on the amount of replacement housing payments.


b.  Relying upon or applying any previously signed waiver agreement to determine ineligibility, deny a claim or refuse to make payment or make an additional payment to assist a claimant to obtain the full payment amount authorized by the URA or Section 104(d).

(13).  The relocation program shall offer eligible low and moderate income members of the Relocation Subclass who occupied housing at the Forest, Oxford and Union Street buildings the option of choosing Section 104(d) assistance and payments as an alternative to URA benefits.

12.  LCDHC is enjoined to report to the court on a monthly basis with respect to the operation of the relocation program and provide information on the number of claimants from each of the subject properties, the determination regarding eligibility, denials and incomplete claims, the type and amount of payments made to each claimant.

13.   Order any further relief which this Court deems just, equitable and appropriate. 

RECORD ON MOTION

The motion is brought on the basis of the accompanying Memorandum of Law, Stipulation of Facts, and Exhibits.
Respectfully submitted for the Plaintiffs,  

______________________________

Marc Potvin

Neighborhood Legal Services 

170 Common St., Suite 300

Lawrence, MA 01840

978-686-6900 X201

978-685-2933 (fax)

mpotvin@nlsma.org

BBO# 567733
Dated: November 29, 2004 

