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MEMORANDUM IN SUPPORT OF PLAINTIFFS'

MOTION FOR CLASS CERTIFICATION
I.   
INTRODUCTION  

The plaintiffs and moving interveners are seeking certification of a proposed class and subclasses because of asserted violations of law stemming from the defendants’ operation of a community development project sponsored by the City of Lynn.  This Lynn SRO Project, financed with funds from the U.S. Department of Housing and Urban Development (HUD), resulted in the elimination of Single Room Occupancy (SRO) housing and the massive displacement of SRO residents.   The project started in the fall of 1996, when the plaintiffs and moving interveners were tenants of six rooming houses owned by trusts controlled by Leo Allard.  The six SRO’s held a total of 244 dwelling units, constituting approximately 30% of Lynn SRO housing stock.  No less than 211 individuals were tenants of these buildings, most of whom were low-income or disabled.  Black and Hispanic persons were disproportionately represented.


The filing of this lawsuit took place after the City of Lynn expended its federal Community Development Block Grant (CDBG) funds in order for the Lynn Community Development 

Housing Corporation (LCDHC) to acquire the mortgages on the Allard rooming houses, take possession and control of the buildings, and ultimately acquire the buildings at foreclosure auctions.  The purpose of the SRO Project is spelled out in the City of Lynn’s Annual Plan to HUD for the use of its CDBG funds: the elimination of SRO housing units in Lynn.  


The implementation of the SRO Project by the defendants resulted in the displacement of approximately one hundred to one hundred fifty tenants, the demolition of no less than 83 SRO units and the conversion of another 30 dwellings to a non-housing use.  The displacement tactics employed by the defendants - padlocking doors, closing kitchens, interrupting heat, failing to maintain services and healthy conditions, false representations, massive eviction notices, cash-for-key offers, and the like - raise claims of unfair and deceptive practices.  Moreover, the displaced occupants present relocation claims under federal and state law.  The plaintiffs also raise claims that the 113 lost units must be replaced under HUD’s one-for-one relocation law, 42 U.S.C. §5304(d), and pursuant to their civil rights counts. 


Pursuant to Mass. R. Civ. P. 23, the named plaintiffs and the moving interveners have asked this Court to certify the following class and subclasses in this action:

THE PROPOSED CLASS (The “Inclusive Class”):  


All occupants of the Lynn rooming houses located at 50 Andrew Street, 33 Forest Street, 52 Friend Street, 33 High Street, 189 Oxford Street and 69 Union Street (hereafter “LCDHC SRO’s”) from October 7, 1996 to the time when their respective rooming houses were either: (a) closed; (b) certified as being in compliance with the state sanitary code; or (c) sold by the LCDHC to a private party.
 

PROPOSED SUBCLASS #1 (The “Relocation Subclass” covering violations of federal relocation law):  


All occupants of the LCDHC SRO’s from October 7, 1996 to the time when their respective buildings were either: (a) closed; (b) certified as being in compliance with the state sanitary code; or (c) sold by the LCDHC to a private party, who moved without adequate notices of eligibility for relocation assistance or notices of non-displacement or who moved after receiving notices of eligibility for relocation assistance.
PROPOSED SUBCLASS #2  (The “Other Unfair and Deceptive Practices Subclass” covering Count VI for unfair and deceptive practices excluding habitability): 

All occupants of the LCDHC SRO’s from November 1, 1996 to December 20, 1996 who were subject to notices to quit for non-payment of rent, summary process summonses and complaints based upon non-payment of rent, lock-outs, cash-for-keys offers, or common kitchen closures.   
PROPOSED SUBCLASS #3  (The “Minority Subclass” covering Counts II, III, VII - IX, violations of federal and state civil rights laws):


All Black, Hispanic and disabled occupants of the LCDHC SRO’s from October 7, 1996 to the time when their respective rooming houses were either: (a) closed; (b) certified as being in compliance with the state sanitary code; or (c) sold by the LCDHC to a private party.   

II.   FACTUAL BACKGROUND

To assist the Court with the facts surrounding the Lynn SRO Project, a glossary of terms and names is provided at Exhibit 1.

A.  The origins of the Lynn SRO Project focus on demolishing the Belcrest SRO.

In 1996, the City of Lynn and several of its instrumentalities launched a concerted project designed to remove a substantial portion of single room occupancy (SRO) housing from the city’s housing stock.  The genesis for the Lynn SRO Project, however, arose in 1991 when the City of Lynn began funding Defendant Lynn Community Development Housing Corporation (LCDHC) to undertake an urban redevelopment project known as the Upper Union Street Plan.  This “in-fill” housing project used LCDHC to demolish multi-unit buildings in the area located at the eastern end of Union Street and replace them with single family homes.  For about 10 years, the City funneled several million dollars to LCDHC for the Upper Union Street project with nearly all the funds originating from the U.S. Department of Housing and Urban Development (HUD), specifically HUD’s Community Development Block Grant (CDBG), HOME Investment Partnerships, and Section 108 Loan programs.



As early as 1993, City officials began efforts to acquire the “Belcrest,” the four-story, 65 unit, brick SRO building at 69 Union Street which dominated the street-scape where most of the new single family homes were planned.  The building owner, Leo Allard, rebuffed these efforts, however.  Nevertheless, City and LCDHC officials continued to monitor the status of the Belcrest with the hope of integrating the lot into the Upper Union Street Plan.    

B.   The City and LCDHC shift their plans to eliminate all Allard SRO’s.

In about late 1995, City officials learned that the mortgage on the Belcrest property had been transferred to the Federal Deposit Insurance Corporation (FDIC).  Defendant Alden Drake contacted FDIC and offered to purchase the Belcrest mortgage.  This contact resulted in City officials learning that the underlying promissory note involved mortgage instruments for six SRO properties, not just the Belcrest.  The six SRO’s – located at 50 Andrew Street, 33 Forest Street, 52 Friend Street, 33 High Street, 189 Oxford Street, and 69 Union Street – were owned by trusts under the control of Mr. Allard.   The six buildings contained 244 dwelling units, representing approximately 30% of Lynn’s SRO housing stock.   Most importantly, the Allard trusts were in default in their payments to the FDIC and subject to foreclosure.


This information opened up new opportunities for the City not before contemplated.  City officials and planning staff began assessing their options.  First, the Economic Development & Industrial Corporation of Lynn (EDIC), a quasi-municipal agency, commissioned the Dupuis Survey of the city’s SRO housing
.  Released in May of 1996, the Dupuis Survey rated the city’s SRO’s with one of four rankings (A to D) based upon such criteria as common area conditions, building-wide systems, cooking/eating facilities, history of police response, management, etc.  Four of the Allard buildings (33 Forest Street, 52 Friend Street, 189 Oxford Street and 69 Union Street) received a “D” - the worst ranking.  The other two buildings (50 Andrew Street and 33 High Street) received the second worst rating.


City officials next turned to reuse planning for the SRO’s.  The evidence shows that the targets of reuse planning went through two concept stages as events unfolded and new information became available.  The original reuse planning concept envisioned a tough management policy to reduce the SRO populations along with the demolition of the Belcrest and 33 High Street SRO’s after one year, with an intent to reuse the parcels for LCDHC’s in-fill housing program.  The few remaining Belcrest and High Street tenants (along with residents of the city-owned SRO on Joyce Street) would be consolidated into the remaining four buildings.  After the first year, the same tactic would be applied to the remaining four SRO’s and further demolitions would be implemented as the SRO populations decreased.
  


The Belcrest lot was desired, as described above, for inclusion into the Upper Union Street Plan of single family homes.   The 33 High Street SRO was targeted for similar reasons.  The building is located at the base of High Rock Reservation, a city landmark.  The High Rock neighborhood and park had received extensive City planning and investment during the early 1990's, including City support for housing rehabilitation, in-fill housing on the same block as the SRO, a community garden, and renovations of the High Rock tower and observatory.


This original reuse plan was apparently revised in late summer as the result of an economic development project known as the “Lynn Cyber District” which sought to spur development in the central business district.    Essential to this project was City support for Shore.Net, a small internet service provider, and its business plan to expand rapidly, increase its downtown workforce, and create spin-off effects of small computer-based businesses locating in downtown Lynn to take advantage of Shore.Net’s internet lines.  To succeed, Shore.Net needed increased space for its operations and financial support to purchase equipment.  City officials responded.  Working in partnership, the Lynn Community Development Department and Lynn’s EDIC secured over $500,000 in economic development funding from HUD, but more importantly, EDIC agreed to transfer the Consolidated Leather Building at 173 Oxford Street to Shore.Net for use as its new operations center.  Location is key.  Shore.Net would be centered next door to the Oxford Street SRO.  Shore.Net took ownership of the Consolidated Leather Building on October 29, 1996.  Eventually, LCDHC sold the Oxford SRO to Shore.Net after displacing all of the residents.
  


Shortly after the release of the Chandler-Drake memo and reuse plan, a meeting was convened at Lynn City Hall to consider the proposed project.  No objection was raised and the City and LCDHC proceeded to carry out the SRO Project.
 
C.  The City of Lynn and LCDHC begin implementing the SRO Project.  

On August 16, 1996, LCDHC’s president executed a mortgage assignment agreement with the FDIC.  Payment of $151,834 to FDIC was not made by LCDHC, however; the City itself directly made the payment.  The source of the funds was HUD’s Community Development Block Grant program.
   In September, LCDHC hired The Finch Group (TFG) to manage the properties, began foreclosure proceedings on the six mortgages, and started entering the Allard properties and taking control.  That process was completed on October 7, 1996.
   


On that date, all the named plaintiffs were tenants of the six Allard SRO’s, but subject to the LCDHC’s control of the buildings.  The defendants’ rent roll documents indicate that the six buildings had no more than a 23% vacancy rate and were home to at least two hundred eleven (211) individuals, not including the resident-superintendents.
  The vast majority of residents were single individuals living alone, but several couples resided in the buildings as well.  The number of individuals believed living in each building, the number of rooms and the vacancy rate on October 7, 1996 are provided in the following chart:


Building                             Rooms                  Residents                  Vacancy Rate 

50 Andrew Street 
60                         58                               22%


33 Forest Street 
18                         12                               44%


52 Friend Street 
27                         30                                 7%


33 High Street 
44                         40                               14%


189 Oxford Street 
30                         25                               17%

69 Union Street 
65                         46 
                             37%

TOTAL                                 244                       211                               23%


Upon taking possession, LCDHC first received a recommendation from The Finch Group to have the Board of Health, Building Department and Fire Department undertake immediate inspections because of concerns about the health and safety of the residents.  That recommendation was not followed.  Rather, LCDHC ensured that The Finch Group implemented the policy of not renting vacant rooms, as was proposed in the Chandler-Drake SRO memo and reuse plan.
   
D.   LCDHC shifts to aggressive management and displacement activity.  


At the end of the first month of possession,  LCDHC terminated the management contract with The Finch Group, and contracted
 with defendant Scott Clarke, d/b/a The Investors Group, for his services.  Mr. Clarke had a long business relationship with the Lynn Department of Community Development, including managing the 18 Joyce Street SRO for several years when the City was in possession and afterwards.   The Department had just completed acquiring the 18 Joyce Street SRO and re-contracted with Mr. Clarke to mange the property as a closure plan was put into place.  


During and after the transition to Clarke’s management, tenants in all the Allard buildings began experiencing a host of problems, including removal of several superintendents, lack of security, a rash of break-ins, failure to provide maintenance and cleaning of the common areas, especially the bathrooms and kitchens.  Many of the bathroom lights soon stopped functioning.  In others, the toilets, sinks and showers became unusable or they flooded the floors below.  While in others, tenants report the failure to provide adequate heat or hot water as the cold weather set in.  Tenants complained about all of the above problems to the on-site superintendents as instructed by LCDHC as wells as to Defendants Drake and Clarke, but nothing was done to effectively remedy them. 


Instead, Defendant Clarke, with the knowledge and approval of LCDHC, spent his first day of work, November 1, 1996, preparing and issuing notices to quit for non-payment of rent to 53 tenants despite confusing rent records (or their absence) and despite reports of mismanagement of the rent records at some of the buildings.
  Additional vacate notices followed week-by-week.  By the end of November, at least 106 notices to quit had been served, impacting no less than 56% of the LCDHC SRO tenants.  Some buildings were particularly affected.  For example, the defendants served vacate notices to no less than 75% of the Belcrest tenants and no less than 60% of the Oxford tenants.  


In addition to summarily issuing eviction notices, Defendant Clarke expended significant effort going through the Belcrest and the Oxford SRO padlocking doors to rooms that he considered vacant and painting a notice on the doors that read: VACANT ROOM   NO TRESPASSING  -  PER ORDER OF LCDHC  - POLICE TAKE NOTICE.   For some Belcrest residents, the threat was too real.  LCDHC paid for a police detail at one point which set up a checkpoint in the lobby, forcing individuals to prove their residency or face arrest as trespassers.  According to at least two former Belcrest tenants, this tactic resulted in the involuntary move of several occupants.  


In the midst of this trouble, the campaign to coerce tenants into moving took several new twists.  The tenants at the Belcrest and Oxford buildings soon discovered that the common kitchens and laundry facilities were padlocked and inaccessible. A short time later, the kitchen stoves were completely removed from the Belcrest.  

E.  LCDHC acquires the SRO’s at auction and continues displacing tenants.   


During the stages described above, LCDHC was planning for the foreclosure auctions in accordance with its FDIC assignment agreement.  The Corporation provided legal notice in the local newspaper for foreclosure sales on all six Allard buildings for November 18, 1996 at one hour intervals throughout the day.  On November 18, 1996, the Corporation purchased each of the properties, though at some buildings there were other active and qualified bidders present.  


On the day before the foreclosure auctions, however, LCDHC’s campaign to displace tenants took on a second and effective phase.  With the knowledge and authorization of Alden Drake, November 17, 1996 began with Defendant Clarke approaching Belcrest tenants with eviction notices and offering them $100 to vacate, and threatening certain eviction if they did not accept.  The records produced by Mr. Clarke show that on the day before the auctions, eight Belcrest tenants were paid $100 to move.  Over the next two weeks, the defendants engaged in the same practice with 15 more SRO tenants, 78% of whom were from the Belcrest.  Dozens of tenants report that attempts were made to intimidate them into moving by threats and use of the $100 offer. 


Three days after the start of the $100 offers and two days after the foreclosure auctions, LCDHC began delivering a vaguely worded  “General Notice of Potential Displacement” dated November 19, 1996 to some of the remaining tenants in the six SRO’s.  The distribution was limited to occupants who had not received a notice to quit, or a small fraction of the SRO tenants.   The plaintiffs assert that with respect to LCDHC’s obligations under federal relocation law, this notice is significantly inadequate and defective.   It not only failed to adequately describe replacement housing payments or notify residents that they could not be displaced without a 90 day notice to move, but it also failed to notify residents that they could not be required to move without at least one safe, decent, affordable, and comparable replacement unit being made available.


As the month of November 1996 progressed, Defendant Clarke caused summary process eviction actions to be filed in Lynn District Court against non-moving tenants.  The plaintiffs assert that summons and complaints were defective, in that neither Mr. Clarke nor an attorney signed them.  Rather, the constable signed Mr. Clarke’s name as an agent for LCDHC. This is not permissible under Massachusetts law.  After causing service of the eviction actions, Mr. Clarke attempted again to make personal contact with the threatened tenants and engaged in coercive actions to make the tenants accept his $100 offer and move.  


One final displacement push came in the first week of December 1996 when the superintendent of the Andrew Street SRO and several other individuals arrived at the Oxford Street building and began telling tenants that their building was closing, that they had to move that day to the Andrew Street building, and that the people with him would move their belongings.  Rent records indicate that no less than five Oxford Street residents were displaced by this method.

F. 
Defendants design an exit strategy after Plaintiffs obtain injunctive relief. 



On December 16, 1996, after an emergency hearing, this Court issued injunctive relief which stopped the defendants from continuing with its eviction and keys-for-cash displacing tactics until the defendants could show compliance with their relocation obligations.



The defendants decided to spend the next 5 months bringing just two of the SRO’s - 50 Andrew Street and 52 Friend Street - into compliance with the state sanitary code.  Relief from the December 16, 1996 order was granted by this Court with respect to those buildings on May 20, 1997.  LCDHC did not begin to market and rent the units, however.  Instead, LCDHC kept vacant units unoccupied and turned away individuals seeking housing. 



One year after launching the SRO Project, on December 1, 1997, LCDHC notified the Court of its desire to close the Belcrest and Oxford Street SRO’s and requested relief from the order of December 16, 1996.  Plaintiffs did not challenge the closings per se, but rather vigorously argued that the Court should issue an order clarifying certain issues of law with respect to the following:  the eligibility of all former residents to obtain relocation assistance; the applicability of Section 104(d) of the Housing and Community Development Act; the effect of pending eviction cases; and the equivocal nature of the defendant’s proposed relocation notices.   On December 24, 1997, the Court required the defendant LCDHC to make certain changes to its notice to quit and otherwise granted the defendant’s motion.   



Subsequently, LCDHC proceeded to issue its notices to the remaining tenants of the Belcrest and Oxford Street SRO’s.  The relocation notices instructed tenants to apply for relocation assistance with the City of Lynn Department of Community, LCDHC’s designated relocation agent.  The same notices also disclosed, to the consternation of many tenants, that the entire stock of comparable replacement housing being made available was limited to the Andrew and Friend Street SRO’s owned by LCDHC and managed by Scott Clarke.  

G. 
LCDHC denies full relocation benefits and completes its exit strategy as Plaintiffs pursue their administrative remedies.  



In accordance with the relocation notices, most of the remaining tenants began applying for relocation assistance at Lynn City Hall.  Shortly thereafter, tenants began receiving their determination notices.  Besides the issue of limited comparable replacement housing, two additional problems surfaced.   First, the notices denied eligibility for enhanced relocation assistance under Section 104(d) of the Housing and Community Development Act of 1974, as amended (“Section 104(d)”) (42 U.S.C. §5304(d)).  Section 104(d) is triggered when lower-income individuals are displaced in connection with a CDBG or HOME funded project and dwelling units are demolished or converted to another use.  Second, while the notice did determine eligibility under the federal Uniform Relocation Assistance and Real Property Acquisition Policies Act (“URA”) (42 U.S.C. §4601 et seq.), the notice limited the amount of replacement housing assistance to a maximum cap of $5,250.   



The last Oxford Street tenant moved out about May 1, 1997 and the last remaining Belcrest tenant moved out about August 1, 1997.  The buildings were then effectively closed.  



LCDHC next focused on exiting from the Forest Street SRO.  On June 23, 1999, the Court granted LCDHC’s request for relief in order to displace the remaining residents of 33 Forest Street and close the building.   The pattern of the Belcrest and Oxford Street displacement was generally followed.  Displaced tenants were informed of URA eligibility with a cap of $5,250 and denied enhanced relocation assistance under Section 104(d).  The notices of available replacement housing were generally limited to the SRO’s on Andrew and Friend Streets.   The last Forest Street tenant moved about November 1, 1999 and the building was closed.       



Almost immediately upon the closing of the respective SRO’s, displaced tenants filed appeals of the Section 104(d) denials with the Lynn Department of Community Development and then the Lynn Housing Authority, which had replaced the Department as the designated relocation agency.  Challenges to the URA cap followed many months later.  



In addition to the last remaining tenants, other former tenants of the Belcrest, Oxford and Forest Street SRO’s began applying for relocation assistance as well.  These included individuals who moved after accepting a cash-for-key offer, tenants who were padlocked out of their rooms, tenants who were moved from the Oxford to the Andrew Street SRO in early December, and tenants who moved due to the untenable conditions or threats of eviction.  With respect to the Section 104(d) claims, the City of Lynn and the Lynn Housing Authority eventually denied all appeals.  The tenants subsequently submitted appeals to HUD.  After waiting nearly a year, HUD issued a decision on March 8, 1999 denying Section 104(d) eligibility with respect to the Belcrest on the grounds that the buildings were still standing, i.e., there had been no demolition.   No decision was rendered with respect to the Oxford Street or Forest Street SRO’s.



In the meantime, several tenants who had been receiving URA assistance began receiving notices that their $5,250 cap was about to expire.  This triggered appeals to the Lynn Housing Authority and subsequently to HUD challenging the cap.  

H. 
The City and LCDHC start demolishing, converting and selling the SRO’s while the Plaintiffs seek HUD’s intervention.



On September 21, 1999, the Lynn City Council voted to authorize demolition of the Belcrest.  After soliciting bids, the demolition commenced on or about April 18, 2000.  During the same time period, LCDHC continued implementing its exit strategy with respect to the other SRO’s.  In November 1999, LCDHC sold the Friend Street SRO to Affordable Housing Associates of Lynn, a non-profit entity “partner” of the Lynn Housing Authority.  In December 1999, the unrepaired High Street SRO was sold to HM Realty Trust.
  In December 2000, LCDHC sold the Oxford Street SRO to Shore.Net Properties LLC.  



Following the Belcrest demolition and the Oxford sale, former tenants of both buildings notified HUD of the changes.  The Belcrest residents requested a reconsideration of the agency’s earlier determination that Section 104(d) had not been triggered, while the Oxford Hotel residents pressed HUD to make a decision regarding their appeals.



The first response from HUD was limited to the issue of the imposed URA cap of $5,250.  On May 26, 2000, a HUD representative  wrote to the Mayor of Lynn to explain that the SRO Project should not impose a cap and the letter further directs the City to undertake actions to enable the appropriate replacement housing payments without the cap. 



HUD took up the SRO Project again in a second letter, this time addressed to Attorney Webb Primason as counsel for the City of Lynn, LCDHC and the Lynn Housing Authority.  Signed by James H. Barnes, HUD’s New England Director for Community Planning and Development and dated March 23, 2001, the letter informs LCDHC and the City that due to the demolition, HUD has reversed its earlier Section 104(d) determination with respect to the Belcrest. Next, Mr. Barnes notifies Mr. Primason that the sale of the Oxford SRO to Shore.Net constitutes a conversion under Section 104(d).  The Barnes letter further restates that a cap cannot be imposed under the URA and reminds Attorney Primason that occupants of the LCDHC SRO’s who moved without adequate notification of their relocation rights may be eligible for URA or Section 104(d) payments and assistance.  Mr. Barnes concludes by directing the City to work with Neighborhood Legal Services to identify affected tenants of LCDHC buildings, calculate Section 104(d) or URA payments, and make expeditious payments to them.  



With only two known exceptions concerning the URA cap, LCDHC and the City failed to follow this directive.
   No displaced person has received Section 104(d) assistance.  Dozens of displaced Belcrest and Oxford SRO residents are still awaiting full URA payments.    



The last of the SRO’s - 33 Forest Street - was demolished on or about November 8, 2002.  Former residents of that building have requested HUD to examine whether Section 104(d) has been triggered and to render decisions on their pending appeals.  According to HUD’s legal counsel, a review is currently underway.   



As the result of the defendants’ actions, it is apparent that all the SRO tenants were forced to reside for many months if not years under adverse conditions that substantially violated the state’s sanitary code dozens and approximately 100 to 150 SRO tenants were displaced as part of the Lynn SRO Project.  At least one hundred fourteen (113) SRO units in the former Allard building have been demolished or converted to non-housing uses.  The displaced tenants have relocation claims under state and federal law.  The displaced tenants have also raised claims that the 113 lost units must be replaced under HUD’s one-for-one relocation law, 42 U.S.C. §5304(d). 

III.  
THE PROPOSED CLASS AND SUBCLASSES MEET ALL RULE 23 REQUIREMENTS FOR CLASS CERTIFICATION

In order for this matter to be properly certified as a class action under Mass.R.Civ.P.  Rule 23, the plaintiffs must show that 1) the class is so numerous that joinder is impracticable, 2) there are questions of law or fact common to the class, 3) the claim or defenses of the representative parties are typical of the class as a whole, and 4) the representative parties will fairly and adequately represent the interests of unnamed class members. When these four requirements are met, the court may permit a matter to be maintained as a class action when the court finds that common questions predominate and that the class action device is superior to other means for the management and adjudication of the claims.  Weld v. Glaxo Wellcome Inc. 434 Mass. 81, 97 

(2001).

The plaintiff class and subclasses sought to be certified here meet the requirements of the rule and the class action device is the best vehicle for management and adjudication of this complex matter.  There are four fundamental claims involved in this case, and while there are several variants of each of these principal claims, it will be possible through the use of class certification to prevent multiple duplicative litigations involving more than 200 individuals. It will be possible, by categorizing these many litigants into fair subgroups relating to each of the claims, to address the needs of all of these litigants most efficiently and fairly.  This is, at its heart, the purpose of the class action mechanism. 


As the fact section above demonstrates, the claims in this case are carefully categorizable into the following groups: Breach of Warranty of Habitability (affecting all residents), Violation of Federal Relocation Laws, Unfair and Deceptive Practices (excluding habitability), and Fair Housing/Civil Rights Violations.  Each variant represents a group of individuals that would otherwise need to have their claims individually addressed.  In each instance, the claims of each group of multiple members of the class are essentially the same, save for the claims for damages which can be determined by a mathematical calculation based on easily ascertainable facts.  


The remainder of this memorandum will take each of the prerequisites for class certification separately and demonstrate that they are met with respect to the overall or inclusive class and the proposed subclasses. 

A. 
The Class is so numerous that joinder is impracticable. 

The defendants’ rent roll documents indicate that at least two hundred eleven (211)
 individuals were tenants of the six Allard properties when LCDHC took possession on October 7, 1996.  During the next two months, no less than eight tenants from the City-owned SRO at 18 Joyce Street were moved into the buildings.    The total number of 219 is unquestionably too large for joinder.


The key to fulfillment of Rule 23(a)(1) is impracticability of joinder, not mere numerosity of the class.  Thus, the Supreme Judicial Court has looked at whether "a few individuals are fairly representative of the legal and equitable rights of a large number who cannot be readily joined as parties."  Spear v. H.V. Greene Co., 246  Mass. 259, 266-267 (1923) (emphasis added).  In accordance with this precedent, the Appeals Court has defined impracticable as "impracticable, unwise, or imprudent rather than impossible or incapable of being performed."  Brophy v. School  Committee of Worcester, 6 Mass. App. Ct. 731, 735 (1978).  The judgment is a practical one, based on all the facts, including both the number of potential litigants, whether their whereabouts are known and whether the use of the class action device overcomes a barrier to their securing justice.  


Classes much smaller than that at issue here are regularly certified, and as a matter of sheer size, the class involved is unquestionably large enough to satisfy the requirement.
  See Christina A. ex rel. Jennifer A. v. Bloomberg, 197 F.R.D. 664 (D.S.D. 2000) (89 members); Jensen v. Eveleth Taconite Co. 139 F.R.D. 657 (D.Minn.1991)(65 members); Grant v. Sullivan, 131 F.R.D. 436 (M.D.Pa. 1990)(14 members).  Smaller classes are particularly appropriate when low income status, lack of financial resources, disability or other known barriers make it unlikely that plaintiffs will be successful in obtaining relief on their own or will be particularly difficult to locate.  See Committee of Blind Vendors v. District of Columbia, 695 F.Supp. 1234 (D.D.C. 1988)(disability and “meager financial resources”); Leyla v. Buley, 125 F.R.D. 512 (E.D.Wa. 1989); Lynch v Rank, 604 F.Supp. 30 N.D.Ca. 1984), aff’d 747 F.2d 528 (9th Cir. 1984).  


Some, but not all of the SRO occupants, are known to the named plaintiffs and their counsel.  But all of the class members live or lived in single room occupancy dwellings, a condition that speaks to their economic and social situations.  As tenants of SRO housing, the class members can be understood to be low income individuals, many either disabled or marginally employed.  Their living situations were and are tenuous, and they are often forced to move from place to place and room to room.  A significant segment of this population is known to become homeless over time.  As a result, locating them for purposes of joinder poses a particular difficulty.  


Likewise, the fact that the matter involves a number of small claims that might be less likely to be pursued individually because of their relatively small size militates in favor of granting class certification.  Phillips Petroleum Co. v. Shutts, 472 U.S. 797, 809 (1985).   However, subclasses, when integral to the overall class, as they are here, are not required to independently meet the numerosity requirement. Anderson v. Bank of the South, N.A., 118 F.R.D. 136 (M.D.Fla. 1987), Paxton v. Union National Bank, 688 F.2d 552 (8th Cir. 1982), Pruitt v. Allied Chemical Corp., 85 F.R.D. 100 (E.D.Va. 1980). 


All of these considerations support class certification.  The raw number of claimants is substantial and considerably larger than at issue in many certified classes. The plaintiff class members’ individual claims tend to be relatively small, discouraging independent litigation of each of them if class treatment were not allowed.  Owing to their limited income, disabilities and often limited education and communication skills, these class members are particularly unlikely to pursue their claims individually and will be effectively denied access to the courts without class certification.  Finally, the whereabouts of some of the members is unknown and therefore their joinder is effectively precluded.  Because, however, they have limited means, it is likely that many are in the region and can be reached by publication notice and other outreach when and if a remedy is available to them.  For all these reasons the numerosity and impracticality requirement is met. 
B.   Questions of law or fact are common to the class and subclasses.


1.  The Inclusive Class. 

The second requirement for class certification under Rule 23 is the existence of questions of fact or law common to the class.  M. Berenson Co., Inc. v.  Faneuil Hall Marketplace, Inc., 100 F.R.D. 468, 470 (D. Mass. 1984).  “[W]hen common issues predominate, ‘judicial economy and consistency of result dictate class treatment.’” Weld v. Glaxo Wellcome Inc. 434 Mass. 81, 93 (2001).  The second requirement is easily satisfied here. 

 
Each of the plaintiff class members resided in an SRO housing unit in one of six buildings that the Defendant LCDHC acquired as part of a single transaction from the FDIC.  Each member’s dwelling unit was made part of a CDBG and HOME-funded development project.  Each class member was a resident of one of these buildings at the time of acquisition or was moved into the buildings shortly thereafter as part of the defendants operation of the SRO Project.   Accordingly, for each class member, the same essential legal issues apply:

a.  Whether the defendants are liable for breaching the warranty of habitability in allowing defective conditions to exist in the common areas of each building;

b. Whether the acquisitions or operation of the SRO Project trigger federal relocation eligibility for the plaintiffs and obligations for the defendants;

c.  Whether the demolitions and conversions trigger Section 104(d) eligibility for the plaintiffs and obligations for the defendants, including one-for-one replacement of the demolished and converted low-income units;

d.  Whether the defendants are liable for undertaking unfair and deceptive practices, namely severe breaches to the warranty of habitability and failure to repair, which they knew or should have known would pressure SRO occupants to move, resulting in the ability of the defendants to avoid their relocation obligations
; and

e.  Assuming liability, which defendants are required to make relocation payments and pay damages.   

These legal questions and their resolution are the heart of the matter for each and every member of the class.  There can be no doubt that these claims demonstrate a "common question" of fact and law for purposes of Rule 23(a)(2).  Baldarassi v.  Public Finance Trust, 369 Mass. 33, 39-40 (1975).  


2.  The Relocation Subclass possesses common questions of law and fact.


Only one case has come to the attention of the Plaintiffs addressing class certification with respect to both URA and Section 104(d) relocation claims.  In Pitt v. City of Portsmouth, C.A. No. 2:02CV489 (E.D.Va.), an action with strikingly similar facts, the residents of a predominantly African-American, low-income housing complex in Portsmouth, Virginia challenge the actions of a private entity undertaking a development project with federal financial assistance, (CDBG ) to demolish lower-income housing without providing any relocation assistance or replacement housing.   The plaintiffs allege that the defendants have implemented a scheme to avoid their relocation obligations by pressuring and coercing residents to move by intentionally allowing bad conditions to remain, filing eviction actions, and relying on attrition and a no re-rent policy to empty the development.  The plaintiffs also raise claims of race discrimination, fair housing and civil rights violations and sought to certify a minority subclass.


On January 20, 2004, the court issued a Memorandum Opinion and Order (copy attached at Exhibit 2) which certifies a class of residents as well as a minority subclass.   In rendering its decision the court easily recognized five common questions of fact and law: a) whether the URA and Section 104(d) were triggered; b) whether the federal financial assistance funded the project; c) whether the apartments met the definition of low or moderate income housing; d) whether a conversion of low or moderate housing had taken place; and e) how liability, if any, should be allocated among the defendants.  Id. at 10.   Those same common questions are generally present here as well.


Class certification has been found proper and appropriate over the years in the context of disparate URA claims by groups of similar but different residents.  In Cole v. Lynn, 389 F.Supp. 99 (D. D.C. 1975) aff’g 571 F.2d 590 (U.S. App. DC 1977),  residents of 19 buildings and 217 apartments under single ownership challenged HUD’s compliance with the URA.  Common issues included the legal effect of relocation notices, the proper calculation of URA benefits to the residents, the effect of different moving dates, and the owner’s failure to maintain the properties and  provide adequate security.   The plaintiffs sought and obtained class certification for both existing and former residents in the face of determining different URA benefit amounts for each class member.    


Similar results have been reached in other URA challenges.  See Moorer v. HUD, 417 F.Supp. 1261 (W.D. Mo. 1976), rev’d on other grounds 561 F.2d 175 (8th Cir. 1977) (class certification appropriate with respect to 450 tenants from multiple buildings seeking URA benefits after displacement by a rehabilitation project); Norwalk CORE v. Norwalk Redevelopment Agency, 395 F.2d 920 (2d Cir. 1968) (court grants class certification with various subclasses to residents and neighborhood associations challenging relocation plans and replacement housing commitments relating to an urban renewal project). 

3.  The Other Unfair and Deceptive Practices Subclass meets the numerosity and commonality requirements. 

The proposed subclass for other unfair and deceptive practices meets the requirements for commonality.
  The common questions to the subclass members include:

a.  Whether the defendants engaged in the alleged practices - closing kitchens, issuing defective notices to quit, issuing notices to quit in the context of tainted or non-existent rent records, demanding rent for the period before possession, demanding market rents in the context of severe code violations, making repeated cash-for-keys offers and even offering to return rent paid, serving defective summary process summonses and complaints, locking out tenants, causing misrepresentations regarding closing of buildings and causing group removals of tenants.

b.  Whether the alleged conduct was undertaken as part of a pattern or for the purpose of pressuring tenants to move or to avoid relocation obligations.

c.  Whether the conduct and/or the intent rise to the level of unfair and deceptive practices that is compensable.


d.  If so, which defendants are liable and the amount of damages.

These questions of law and fact are common to the subclass.



4.  The minority subclass meets the numerosity and commonality tests. 

The plaintiffs assert that the population of the LCDHC SRO’s in early October 1996 was approximately 49% white, 31% non-Hispanic black, and 15% Hispanic.
  The number of Black and Hispanic residents is estimated at 108 and is disproportionately represented, particularly at the Belcrest, High and Oxford SRO’s.   In addition, surveys of the buildings by professional social workers before the start of litigation show substantial percentages and numbers of persons with handicaps or disabilities. These facts are more than enough to satisfy Rule 23's numerosity requirement. 



The subclass also meets the commonality requirement of Rule 23(a) as the members share common questions of law and fact that flow from the SRO Project.  These are quite similar to the questions listed in the Pitts case at 20:

a.  Whether the defendants targeted the buildings with higher percentage of minorities for demolition and conversion.

b.  Whether the demolition of the Belcrest and Forest SRO’s and the conversion of the Oxford SRO were part of a pattern or policy of “density reduction” and the elimination of multi-unit housing as a means to drive minorities from the city.

c.  Whether and how the defendants decided to repair two of the three buildings with the highest percentages of whites (Andrew and Friend Street SRO’s) while not repairing the others.

d.  Whether the defendants decided to allow the buildings with the highest percentages of minorities to remain in unsanitary and deteriorating condition as a means to pressure minorities to leave the city.

e.  Whether the defendants’ policy of not re-renting rooms, even when the buildings were code compliant, was taken to deny housing to minorities.  


f.  Whether the defendants intended to displace minority residents from the city. 

These common questions must result in a finding of commonality with respect to the facts and law for the proposed minority subclass. 

D. 
The Representatives’ claims are typical of the claims of class members. 
 
Under Rule 23(a)(3), the claims of the representative parties must be  typical of the claims of the rest of the class.  This requirement is met if  1) there is no adversity between the representative and the class members; and 2) the claims stem from a single event or rest upon the same legal  theory.  In re Bank of Boston Corp. Securities Litigation, 762 F. Supp. 1525, 1532 (D.  Mass. 1991); Gonzales v. Cassidy, 474 F.2d 67, 71, n. 7 (5th Cir. 1973);  see also Dura-Bilt Corporation v. Chase Manhattan Corp., 89 F.R.D. 87, 99  (S.D.N.Y. 1981).   


The plaintiffs here meet the requirement of Mass.R.Civ.P. 23(a)(3).  The claims of the named class representatives and moving interveners are typical of the claims of the class as a whole.  There is no requirement of a complete identity of interest. Rather, this requirement is designed to ensure simply that the named plaintiffs have a personal stake in the litigation that is consistent with the interest of unnamed class members and so will assure that, in protecting their self interest, the representatives will also be protecting the interests of the unnamed members of the class. “It is not essential that the interest of each member of the class be identical in all respects with that of the plaintiffs.” Rather it is enough that “(t)he interest  . . .  arise out of a common relationship to a definite wrong.” Reporter’s Notes to Mass.R.Civ.P.  Rule 23 (quoting Spear v. H.V. Greene Co., 246 Mass. 259, 266, 140 N.E. 795, 797-98 (1923)). “A plaintiff representative normally satisfies the typicality requirement with ‘an allegation that the defendant acted consistently toward the (representative and the) members of a putative class.” Weld v. Glaxo Wellcome, Inc., 746 N.E.2d 522, 529 (Mass. 2001)(quoting from Fletcher v. Cape Cod Gas Co., 477 N.E.2d 116, (Mass. 1885). 



1.  The claims of the Inclusive Class meet the typicality requirement. 

Here, the named class representatives fully meet the Rule 23(a)(3) requirement. As the claims of representative plaintiffs and moving interveners are described in Section 5 below and in their attached affidavits, plaintiffs have taken considerable pains to ensure that the several class representatives share the full range of class and subclass issues that effect the entire class. Representatives are present from each of the subject properties. Representatives include both those who left the properties in response to demands from the defendants and those who did not.  Each of the representatives share the overarching circumstances that bind the class - they were each residents of one of the six LCDHC SRO’s acquired together by the defendants for purposes of an urban development SRO project carried out by public officials with public funds, and thus each is inextricably bound to the class and to the wrongs that plaintiffs collectively claim were visited upon the class by the defendants.  At a bare minimum, they were each forced to live in buildings with substandard conditions before and after the defendants acquired them.  



2.  The Relocation Subclass Members meet the typicality requirement.

With respect to the typicality requirement involving the relocation subclass, the court should find that the claims raised by the plaintiffs and moving interveners here are typical of the subclass.   Representatives of the relocation subclass each claim entitlement to some level of relocation assistance as a result of the acquisition of these buildings by the defendants. The subsidiary claims include:

a.  Whether the subclass members are eligible for relocation assistance as “displaced persons” under the URA or under Section 104(d).

b.  What constitutes proper relocation notices and whether such notices were provided to SRO residents.

c.  Whether persons who moved without proper notice are presumed eligible for relocation assistance.

d.  Whether the defendants can impose a cap on replacement housing payments under the URA.


e.  Whether the demolitions and conversions trigger Section 104(d) obligations.


f.  Whether the defendants are obligated to replace the demolished and converted units.

The plaintiffs and moving interveners have made precisely these claims, and so meet the typicality standard.



3.  The claims of the Other Unfair and Deceptive Practices Subclass are typical.  


 Representatives of the “other” unfair and deceptive practices subclass each claim that the defendants engaged in actions designed to coerce a move. There should be no dispute that the plaintiffs and moving interveners present claims that are typical of the subclass.  The affidavits of the plaintiffs and interveners and their individualized description below in Section 6 demonstrate their claims of being subjected to these alleged practices.  They further claim that the outrageous nature of the practices was so blatant and unconscionable, that they are entitled to damages.  These subgroup claims are precisely the type of claims that all former residents of the LCDHC SRO’s might make if they were subjected to attempts at displacement.  The plaintiffs and moving interveners do not raise any factual or legal questions unique to them.  All of the representatives most assuredly share the requisite “common relationship to a definite wrong.”



4.  The Minority Subclass claims meet the typicality requirement.


The plaintiffs here claim that the defendants have violated the federal Fair Housing Act, Title VI of the Civil Rights Act of 1964, the Fourteenth Amendment, the state’s equal rights amendment 106 and 114, the Massachusetts Civil Rights Act in that they intentionally discriminated by denying housing to members of the minority subgroup.  The claims focus on the displacement, demolition, and conversion  activities directed toward the buildings with the most minorities.  These claims are the same type that minority and disabled residents of the LCDHC SRO’s would likely make.  Hence, the plaintiff subclass satisfies the typicality requirement for certification.


5.  The claims of the representative plaintiffs and moving interveners.  


The specific relationship of each named plaintiff and intervener to the circumstances of the class as a whole and the subclasses follow:



   a. The Named Plaintiffs.

Innocent Noundja was the last occupant of the Belcrest SRO.  He has outstanding claims to relocation payments under both Section 104(d) and the under the URA because LCDHC’s imposed a cap of $5,250 in connection with replacement housing payments.  In addition, Mr. Noundja presents claims for unfair and deceptive practices based upon habitability violations, closed kitchens, a defective notice to quit, and summary process summons.  He was also subjected to cash-for-keys offers to bring about his move.   The displacement campaign and subsequent demolition of SRO housing, disproportionately occupied by persons of color,  gives rise to his civil rights claims.  Mr. Noundja would be a representative of all three proposed subclasses.   His affidavit is at Exhibit 3.  


Shirley Bernard, a Native American Mic-Mac woman, lived at the 33 High Street building until about January of 1999.  She was subjected to such unfair and deceptive practices as a defective notice to quit, a defective summons and complaint, and  pressure to accept a $100 cash-for-keys arrangement to move.  A second offer of $100 and the return of her rent money was made after she paid her rent.  If class certification is granted, Ms. Bernard would be a representative of subclasses 2 and 3.  See her affidavit at Exhibit 4.


Jesse Collins is African-American.  He was one of the last occupants of the demolished Forest Street SRO.  Accordingly, he has claims regarding the denial of Section 104(d) relocation benefits.  Mr. Collins also has claims with respect to unfair and deceptive practices in that he received a defective notice to quit and summons and complaint.  The displacement campaign and subsequent demolition of SRO housing, disproportionately occupied by persons of color,  gives rise to his civil rights claims.   If class certification is granted, Mr. Collins would be a representative of all subclasses.  His affidavit is at Exhibit 5.


Mary Eaton, an African American woman,  was subjected to various unfair and deceptive practices including a defective notice to quit, a summons and complaint and pressure to accept $100 and then $200 to vacate her unit at 33 High Street.  Ms. Eaton also claims being forced to live in unsanitary conditions at High Street for more than two years.  She meets the requirements to become a representative of all subclasses.  See Exhibit 6. 


Donna Petherick is a disabled woman who resided at 50 Andrew Street from 1995 until March 31, 1998.  In August of 1996, she paid her monthly rent of $360 to the superintendent who disappeared two days later without accounting for her payment and probably that of others.  Ms. Petherick paid her September and October rent to the new superintendents, only to receive a notice to quit from the defendants for alleged non-payment of rent.  Ms. Petherick attempted to resolve the matter by explaining that the previous superintendent never accounted for her payment.  The defendants insisted that she pay for the time that Leo Allard had ownership and possession, and when she did not, they subjected her to a summary process summons and complaint signed by the constable.  During this time period, the conditions in the building were deteriorating with a leaking roof, collapsing staircase ceiling, heat off for two days, unsanitary bathrooms, and mice and roach infestations.  Ms. Petherick did not move until after the building was made code compliant.   If class certification is granted, Ms. Petherick would be a representative of subclasses 2 and 3.  Her affidavit is at Exhibit 7.


     b. The Moving-Interveners.


Robert Calkins was a resident of the Andrew Street SRO for more than 10 years.  He continuously paid his rent during his tenancy and claims habitability violations by the defendants for the full eight month period from when the defendants took possession until the building was certified as code compliant.
See his affidavit at Exhibit 8.

Jeffrey Clark was one of the last tenants of the Belcrest SRO.  He is African-American.  His claims include denial of Section 104(d) relocation payments as well as the imposed cap of $5,250 under URA.  Mr. Clark resided at the building in its unsanitary condition for about 20 months until its closing.   He was also subjected to the unfair and deceptive practice of the kitchen closing at the Belcrest.  As a moving intervener, Mr. Clark seeks to represent all three proposed subclasses.  Mr. Clark’s affidavit is at Exhibit 9.


Lawrence Cook, a former resident of Friend Street, was made homeless by the unfair and deceptive practices of the defendants, including being subjected to a defective notice to quit, misrepresentations of rent arrears, demands for market rent, and significant sanitary code violations.  He has not received any relocation assistance or benefits.   Mr. Cook seeks to be a representative of subclasses 1 and 2.   See Exhibit 10.


Wanita Hooks has claims for unfair and deceptive practices stemming from her tenancy at the Belcrest.  She was subjected to the kitchen closure, a notice to quit, a defective summary process summons, and severe sanitary code violations.  She was one of the tenants pressured into moving by a cash-for-key offer.  Her relocation claims under the URA and Section 104(d) were denied by the defendants.   Ms. Hooks is African American.  The displacements campaign and subsequent demolition of SRO housing, disproportionately occupied by persons of color, gives rise to her civil rights claims.  She seeks to be a representative of all three subclasses.  Her affidavit is at Exhibit 11.

Charles Onyeagoro Levy is a Black man who was displaced from the Oxford Street SRO at the time it was closed.  He was subjected to an imposed cap on URA benefits and was denied relocation payments under Section 104(d).  Before moving, he was further subjected to summary process summons and a notice to quit, along with pressure to accept a cash-for-key move out.  The kitchen of the Oxford SRO was closed for months during his tenancy.  Mr. Levy has additional claims for breach of warranty of habitability stretching over one year.  If class certification is granted, Mr. Levy meets the requirements to be a representative of all three subclasses.   See affidavit at Exhibit 12. 

Frantz Menelus was one of the last residents of the now demolished Forest Street SRO.  Upon moving, he was denied Section 104(d) assistance and his URA benefits were limited by an unlawful cap on replacement housing payments.  Mr. Menelus claims that he was subjected to numerous unfair and deceptive practices including receipt of a notice to quit, a defective summary process summons and complaint, and sanitary code violations.  Mr. Menelus is Black and of Haitian descent.  The displacement campaign and subsequent demolition of SRO housing, disproportionately occupied by persons of color,  gives rise to his civil rights claims.  He meets the requirements to be a representative of all three proposed subclasses.  His affidavit is at Exhibit 13.

Kendrick Sanders  is a former tenant of the Oxford SRO.  He was subject to a lock out from his room.  Mr. Sanders has been denied relocation benefits under both the URA and Section 104(d).  He also has claims for habitability violations for the time that he resided at the Oxford Street building.  Mr. Sanders is African-American.  In the event that class certification is granted, Mr. Sanders would be a representative of all three proposed subclasses.  Mr. Sanders’ affidavit is at Exhibit 14. 


Pedro Tapia is Hispanic.  He was one of the last residents of the now demolished Forest Street SRO.  Mr. Tapia’s claim for relocation assistance was denied under both the URA and Section 104(d).  Mr. Tapia was subjected to multiple forms of unfair and deceptive practices including a notice to quit and a summons and complaint without notice of his relocation rights.   The bad sanitary conditions at the Forest Street SRO also constitute an unfair and deceptive practice. Mr. Tapia meets the requirements to be a representative of all three proposed subclasses.  See Exhibit 15.


Joyce Valente, a disabled woman, was pressured into taking $100 cash for the keys to her room after receiving a defective seven day notice to quit and a summons and complaint signed by a constable.  She alleges that the superintendent stole her rent payments and never accounted for them, and that the defendants knew or should have known of these accounting errors.  The common areas of the Friend Street rooming house were in significant violation of the state sanitary code during her tenancy.  She has not been provided any relocation assistance.  If class certification is granted, Mrs. Valente would be a representative of all three subclasses.  Her affidavit is found at Exhibit 16.

E. 
Common Questions Predominate and the Class Device Is Superior

It has been stated that “[t]he standard for meeting the [common question] prerequisite is qualitative rather than quantitative - that is, there need only be a single issue common to all members of the class.”  Savino v. Computer Credit, Inc., 173 F.R.D. 346, 352 (E.D.N.Y. 1997) and cases cited therein. “The critical inquiry is whether the common questions lay at the ‘core’ of the cause of action alleged.”  Id.  Under the circumstances described herein the common question requirement is met. 


The fact that there might be some factual difference in how various individuals will have their relocation or their unfair and deceptive practices claims determined does not defeat the commonality requirement.  All that is needed is that the defendants act in the same general manner to all putative class members.  Brophy, 6 Mass. App.  at 736.  Defendants cannot defeat the class certification merely by  showing some variance in the factual situations of the individual  plaintiffs' disputes.  Massachusetts Assn of Older Americans v. Spirito, 92  F.R.D. 129, 131 (D. Mass., 1981).  



Here, the core issues affect all class members, most centrally, whether the defendants’ acquisition of their housing and the operation of the SRO Project made the residents of all buildings eligible for federal relocation assistance.  Also core to this litigation is whether the defendants’ decision and actions in managing and operating the SRO Project constitute unfair and deceptive practices in that the actions - failing to correct sanitary code violations, issuing defective notices to quit and court summonses, demanding market rents, offering cash-for-key move out arrangements, closing kitchens, locking-out tenants - were undertaken to or had the likely effect of pressuring all tenants to move.  These questions are equally relevant regardless of which building an individual class member resided in, or their length of occupancy in the building. 


1. 
Common questions predominate and the class device is superior with respect to    the Inclusive Class’ unfair and deceptive practices claim with respect to habitability.


The requirement of Section (b) of Rule 23, that common questions predominate over questions applicable to only individual members, is satisfied here with respect to the inclusive class.  The class’ major common question involves damages for the unfair and deceptive breach of warranty of habitability stemming primarily from common area defects in the buildings, such as unsanitary and unsafe bathrooms.  The fact that individual questions are also present in the case, particularly questions relating to the particular dollar amount or extent of remedy available to individual class members does not defeat class certification.   “Rule 23 contains no suggestion that the necessity for individual damage determinations destroys commonality, typicality, or predominance, or otherwise forecloses class certification.  In fact, Rule 23 explicitly envisions class actions with such individualized damage determinations.”  Pitt v. City of Portsmouth, CA 2:02CV489 (E.D.Va. 2004) quoting Gunnells v. Healthplan Services, Inc. 348 F.3d 417, 427-28 (4th Cir. 2003) (citing Fed. R. Civ. P. 23 advisory committee notes).  Copy attached at Exhibit 2.


Here, as in many certified class actions, the amount an individual class member may be entitled to will involve subsidiary questions that can be categorized to smaller subgroups of the class.  Those questions for the inclusive class involve: 1) which building the individual lived in; 2) the length of time the individual resided there; 3) the common area conditions in that specific building 4) his or her rental charge; and 5) the date, if any, when that building was finally brought up to code.  With these facts established, and the overriding common questions answered by this court, the assignment of a remedy to each individual class member is simply a mathematical calculation.  Under these circumstances, common questions do predominate. 


This issue is discussed under the Massachusetts rule at length in Freeman v. Massachusetts Institute of Technology, 7 Mass.L. Reporter 565, 1997 WL 664803 (Mass. Super. 1997), copy attached - Exhibit 17.  There tenants sought to challenge the defendant’s approach to metering their gas use for heating and cooling costs. They sought to certify this claim as a class action, but not proceed with a class for a separate claim involving flooding of just the units of the named plaintiffs.  While the court ultimately declined certification because of the impact of the second non-class claim, the court discussed at length the priority of certification for the first claim and found the requirements for certification met in circumstances much like those at issue here.  Despite recognizing that the class included tenants who had come and gone from the building and lived there for different periods of time, making each tenants claim subject to an individualized assessment, the court found commonality and typicality. “While it is certainly possible that the facts that will be presented with respect to damages will vary among the tenants, the overall formula for measuring damages will be the same.”  Class certification was appropriate where “the injuries involved, if any, arise from the same course of conduct, and the claims of all members of the potential class are based on the same legal theories.”   Id.  


In strikingly similar cases in other jurisdictions, courts have certified classes to undertake adjudication of claims for multiple tenants facing common issues with landlords. In Smith v. Glen Cove Apartments Condominiums Master Association, Inc., 847 So.2d 1107 (Fla. App. 2003),
 the court certified a class of approximately 100 tenants of a condominium complex to assess liability for the association’s alleged failure to undertake repairs to the complex and its units.  The class included residents of multiple buildings that each had different precise fact patterns concerning damage to the units and the ultimate condemnation and closing of the buildings.  The court certified a class even though each tenant had separate contractual arrangements and variations regarding the precise nature of the landlord-tenant relationships and even though the claims extended over multiple buildings, each with a different history of deterioration.  A class was nevertheless appropriate because the tenants had limited means to prosecute individual actions and because “All class members seek the same remedy.  The representatives' claims and the class members' claims are not antagonistic in any way. The mere presence of factual differences will not defeat typicality.” Id. at 1111.  

Further support for class certification in tenant disputes over conditions is found in Kingston Square Tenants Association v. Tuskegee Gardens, LTD., 1994 WL 808074 (S.D.Fla. 1994) copy attached at Exhibit 18, where tenants of a large apartment complex brought a class action against various owners of the buildings for damages resulting from a history of failure to address conditions issues.  The claims were brought on behalf of a class of tenants and former tenants who experienced these conditions and include rent abatement type claims for diminution in value of their tenancies, together with punitive damages and damages for emotional distress.  Class members were all of limited income.  The plaintiffs were aware of and able to locate approximately 60 class members and expected the number existing to be about 100, numbers that are smaller than the case at bar.  Despite the fact that the class claims involved what would ultimately be individualized damage assessments for each class members, the court found class certification appropriate. “Although the condition of each of the respective apartments may, to some degree, vary, the conduct under attack, the legal theories raised, and the requested relief are all identical.  Thus, as a practical matter, the named plaintiffs' claims would appear to embody the essential, if not identical, characteristics of the class at large.”  Id.  See also Johns v. Rozet, 141 F.R.D. 211 (D.D.C. 1992) for a similar result. 


In Tenants Associated for a Better Spaulding (TABS) v. H.U.D., 97 F.R.D. 726 (D.Ill. 1983), tenants sought to certify a class concerning their claims for failure to properly maintain their buildings and the imposition of excessive rent charges under their subsidized tenancies. While the general issues applied to all those sought to be included in the class, separate monetary calculations and variant legal analysis applied to four different subclasses of the overall class, including current residents, residents who resided in the building at different specified times relevant to the excess rent claims and the history of the imposition of the alleged excess charges.  While the overall class included more than one hundred individuals, each of the subclasses was considerably smaller, estimated to include in some case between 20 and 30 people.  This situation is strikingly similar to the variants at issue here.  The Court found all the requirements for class certification met. 


With respect to numerosity and the impracticality of joinder the court found that the low income status of the residents made it unlikely that even for these small subclasses all members could be effectively joined and that since the various claims and variants could be categorized in a manageable way, the alternative of individual adjudications should be avoided: ADVANCE \d 5
Certainly it cannot be disputed that judicial economy will be served by allowing the instant matter to proceed as a class action. While the number of plaintiffs comprising Class A and Class C is certainly not overly large, it is quite numerous when compared to a single action. Secondly, the likelihood that the individual plaintiff class members would be unable, financially or otherwise, to pursue their individual claims provides additional support for a class action. (Citations omitted). 










Id. at 729.

Even with respect to claims that led to calculation of individual damage liability, the certification of a class was superior to other means to adjudicate the claims. Where the plaintiff class consists of disadvantaged individuals who are least likely to individually pursue their remedies, and where a collective legal conclusion or set of conclusions will help set the defendants’ ultimate liability to each class members, the class action device was deemed the proper method to resolve the controversy.  Id. at 732. 


Following these principles, the plaintiffs’ proposed class meets the requirement of having  common questions predominate, and certification of the class is the superior method for management of the dispute involving hundreds of low-income tenants.


2.  The Relocation Subclass meets the requirements of Mass.R.Civ.P. 23(b)


As with habitability claims, the court should conclude that common issues concerning relocation predominate over individual questions and that the class device is the best means to manage the litigation.  Indeed, the mathematical formulations for determining individual benefits are not dominating nor unmanageable.  Rather, by engaging in a qualitative analysis, the court should determine that the common legal questions concerning the triggers for relocation eligibility actually dominate here.   Such questions as when the “initiation of negotiations” took effect is paramount to eligibility, and that answer is a common one, not an individualized assessment.  See 49 CFR 24.2(k).  The latter individual determinations of URA and Section 104(d) benefits are fully capable of a mathematical calculation based upon individual facts.  Pitts. at 14-16.  Indeed, HUD’s Relocation Handbook 1378 provides the exact method for doing the calculations.  The Handbook appendix is replete with forms and instructions for determining the amount of URA and Section 104(d) payments by the inserting individual data such as length of residency, income, rents, etc.  Any recognizable or potential concerns regarding causation or liability can be  best managed by bifurcation.  

3.  Common issues predominate the Other Unfair and Deceptive Practices claims

With respect to the Rule 23(b) standards, the other unfair and deceptive practices subgroup stands in the same position as the inclusive class and relocation subclass.  The low-income nature of the subclass and the low damage amounts are a major disincentive to individual litigation, thereby making class certification the superior means for managing these claims.  Moreover, individual determinations will not predominate over the common issues.  Stipulations of fact will resolve many matters including which kitchens were closed and which residents were served with notices to quit and summons and complaints.  The legal validity of the notices and the summonses are questions of law, not an individual determination.  The names of most individuals who accepted cash-for-keys arrangement are known to the plaintiffs as the result of discovery.  With respect to the remaining “other” practices, hearings are well suited to determine liability of the defendants to the group as a whole.  By bifurcating these issues, individual issues and damages can be reserved for later proceedings.

D.       The Plaintiffs and Interveners meet the adequacy of representation requirement.
 
Under Rule 23, named plaintiffs must also demonstrate that they fairly and adequately represent the interests of the class because their interests are coincident with the interests of the class and because the named parties are represented by qualified counsel.  Kaminski, 416 F. Supp. at 1123.  In this case, the plaintiffs can protect the interest of the class because their interests are identical to those of each class member.  Plaintiffs are directly injured by the practices they challenge.   The named plaintiffs and the moving interveners seek to ensure that the defendants meet their obligation to provide proper relocation benefits and payments.   The named plaintiffs and the moving interveners seek compensation for being subjected to unfair and deceptive practices by the defendants.  Thus, by advancing their own interests, the named plaintiffs will advance the interests of the class, and they can be expected to vigorously pursue the claims raised in their complaint.  


In addition, plaintiffs are represented by counsel knowledgeable of federal and state laws and regulations governing relocation and tenant rights and are experienced litigators.  The named plaintiffs' attorneys will vigorously  prosecute this action on behalf of the class.  Spence v. Reeder, 382 Mass.  398, 409 (1981); Gonzales, 474 F.2d at 76.

 III. CONCLUSION
 
For all the reasons stated above, plaintiffs ask the Court to grant their  motion for class certification.  

Respectfully submitted for the Plaintiffs,  
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1) Webb Primason, counsel for defendants Lynn Community Development Housing Corporation and Alden Drake at Bradley, Moore, Primason, Cuffe, & Weber, 85 Exchange Street, Lynn, MA 01902 by  first class mail  express mail hand delivery  on February 18, 2004;

2) Scott Clarke, 29 Brookhouse Court, Marblehead, MA 01945 by  first class mail  express mail hand delivery  on February 18, 2004.  

____________________________ 

Marc W. Potvin, Attorney for Plaintiffs

	� This formulation tracks the disposition of the six SRO with respect to the plaintiffs’ claims against the defendants.  The three closed SRO’s are 33 Forest Street, 189 Oxford Street, and 69 Union Street.  The code compliant SRO’s are 50 Andrew Street and 52 Friend Street.  And the private sale SRO is 33 High Street. 


	�  The author was Ronald Dupuis, an employee of the Lynn Housing Authority.  Since drafting the survey, Mr. Dupuis has had an active involvement in management of some of the former Allard SRO’s for LCDHC.     


	�  The preliminary targeting of  the Union and High Street SRO’s for demolition is supported by three documents obtained by the plaintiffs.  The first is LCDHC’s written offer to the FDIC to purchase the Allard mortgages.  Made in mid-May 1996, the offer included a financial analysis that allocates costs for “Later Permanent Relocation” solely to the 33 High Street and 69 Union Street buildings.	


	The second document is the City’s draft 1997 Annual Action Plan for HUD funding also from about mid-May 1996. This document specifically proposes an SRO project for the City to fund LCDHC to acquire 244 rooming house units - the same number owned by Leo Allard - in order for LCDHC to “demolish 109 deteriorated SRO units”and rehabilitate the remainder.  The 109 number is the exact number of units at the Belcrest and High Street SRO’s.  


 	The third document - a memo and proposed reuse plan - is dated July 19, 1996, the day after City and FDIC officials reached an agreement in principal for LCDHC to acquire the Allard mortgages.  Submitted by Jansi Chandler and Alden Drake to Mayor Patrick McManus and the City Council President, the cover memo lays out the plan for LCDHC to acquire the Allard mortgages and foreclose.  Significantly, the memo announces that LCDHC has no intention of paying the outstanding taxes and would not oppose the City taking the properties through Land Court, thereby signaling the means for the City to implement the demolitions.   The proposed reuse plan overtly states an intention to first demolish the Belcrest and High Street buildings and allow LCDHC to reuse the lots as in-fill housing.  The plan states that tenants of those two buildings, along with the City-owned SRO at 18 Joyce Street, would be consolidated into the remaining four SRO’s.  The next phase starts after the demolition of the Belcrest and High Street SRO’s when the City could  “determine if we should follow the same plan of [tenant] attrition, relocation and demolition (or conversion to another use).” 


	� LCDHC took an active role in the development of the Oxford Street area during this time.  The organization acquired the site of the former BenCrest SRO, across the street from the Oxford Hotel and Shore.Net, and funded the creation of a business area parking lot as part of the City’s central business district plan.  


	�  Ultimate clarity on the City’s intentions was revealed on July 31, 1996 as the result of a Lynn Daily Item article entitled “City buys rooming houses - Plans to raze Allard properties” in which Mayor McManus states the City’s goal of demolishing all of the Allard SRO’s over a 5 year time-frame. 


	� By this time the City had submitted its final HUD Consolidated Plan application to HUD.  The SRO project is still highlighted.  But instead of targeting an exact number of SRO units for acquisition and demolition, the final City Plan was rewritten to meet a goal to “eliminate excess SRO capacity from the market.” 


	� LCDHC and TFG were slowed down in their attempts to take actual possession of the buildings by Mr. Allard and his son who were still demanding rent from the tenants.  LCDHC obtained a restraining order against the Allards in superior court in order to stop them from obstructing LCDHC efforts to obtain complete control. 


	�  The defendants never produced rent roll records with respect to the Belcrest for the month of September or October.  No explanation has been given for this failure.  Hence, the plaintiffs here must rely on the Belcrest records from Defendant Scott Clarke for the first weeks of November to guess at the occupancy rate for early October.  However, plaintiffs note that a Finch Group memo dated October 2, 1996 to Defendant Drake represents that there are only 14 vacancies at the Belcrest.  In contrast, Defendant Clarke reported 24 vacancies in his first rent roll.  If The Finch Group memo is accurate, the total number of residents should climb by at least 10 and the vacancy rate for the Belcrest falls to 22%, resulting in an overall vacancy rate for the six Allard buildings of just 19%.  This is substantially lower than the 30% figure referenced in the City’s Consolidated Plan.  Reference is also made to the affidavits of former Belcrest residents Wanita Hooks and Jeffrey Clark pertaining to police action at the building.  See Exhibits 9 and 11.  Viewed together, it is almost certain that the true number of individual tenants at the Belcrest on October 7th  was higher than the figures shown above. 


	� See footnote 6 with respect to difficulties in computing the true number of Belcrest occupants.  


	10  LCDHC allowed certain exceptions to this policy, however.  Residents of the City-owned 18 Joyce Street SRO which was slated for demolition were told to move to 52 Friend Street.  Internal LCDHC moves were also allowed and carried out, such as residents leaving or being moved from the Belcrest and Oxford SROs for the Friend Street and Andrew Street buildings. 


	� The management contract between LCDHC and Scott Clarke is remarkable in several respects.  Despite TFG notice to LCDHC of extensive health code violations, LCDHC first represents in the contract that the properties comply with all “statutes, ordinance, law or regulation” and it further relieves Mr. Clarke of responsibility for compliance.  In addition, the contract relieves Defendant Clarke of any liability for negligence of his subcontractors, i.e., the building superintendents, and it provides both broad general  indemnification and specific indemnificaction with respect to “any present or future violation of any laws, ordinance, statute or regulation.” 


	� Most of these notices were defective on several grounds, including providing only seven days notice regardless of the length of occupancy and determining arrearage status by inclusion of the time before LCDHC took possession.   The superintendent of the Oxford Street SRO was relieved of duties shortly before Defendant Clarke started managing the properties.  In November, Mr. Clarke terminated the superintendents of the Friend Street and Union Street SRO’s due to improper keeping of rent roll records.


	�  Plaintiffs’ counsel understands that rehabilitation loans were made in connection with the sale and that the new owner agreed to continue operating the building as an SRO for ten years.


	�  The only known exceptions were two former Belcrest tenants who lived at the Andrew Street SRO.  Andrew Street was still owned by LCDHC.  Subsidies of these tenants’ rental costs were continued over the $5,250 mark.  No other tenants received any further assistance. 


	� As referenced in the facts section above, plaintiffs have not been able to obtain rent records for the months of September or October with respect to the largest SRO - the Belcrest.  As a result of this fact and affidavits of former Belcrest tenants, the plaintiffs have every reason to believe that the total number of LCDHC SRO tenants on October 7, 1996 exceeded 211.


	� State jurisprudence concerning class actions is limited and the Massachusetts courts have recognized that cases analysing language contained in the Massachusetts Rules of Civil Procedure under analagous federal rules should be consulted in interpreting the Massachusetts provisions. While there are some differences between the federal and state class action rule, those distinctions are not relevant to the particular class issues discussed in this memorandum or at issue here. 


	� The unfair and deceptive practice claim relating to habitability covers the inclusive class sought here.  The inspection reports of the Mass. Department of Public Health submitted to the court reflect serious violations of the state sanitary code in the common areas of all six buildings.  All members of the class were subjected to these conditions.  The other allegations of unfair and deceptive practices - issuing defective notices to quit, demanding money not owed to defendants, serving defective summary process court summonses, demanding market rents, offering cash-for-key move out arrangements, closing kitchens, and locking-out tenants - are covered by the proposed Subclass 2.


	� As noted above, the requirement of numerosity does not apply to subclasses that are integral to the inclusive class.  Anderson v. Bank of the South, N.A., 118 F.R.D. 136 (M.D.Fla. 1987), Paxton v. Union National Bank, 688 F.2d 552 (8th Cir. 1982), Pruitt v. Allied Chemical Corp., 85 F.R.D. 100 (E.D.Va. 1980).  Nevertheless, the plaintiffs assert that 106 SRO tenants received notices to quit, nearly all of which were for non-payment of rent at a time when the defendants knew or should have known that the buildings were in seriously defective condition, and the plaintiffs know that kitchen closures took place at the Oxford and Belcrest SRO’s which housed at least 71 residents on October 7, 1996.  


	� The remaining five percent includes Asians, Native Americans and some unknowns.  


	� The Florida rule’s language is the same as the Massachusetts rule in all material respects. 






