UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF FLORIDA
FORT LAUDERDALE DIVISION

CASE NO.: 04-61623-CIV-MARRA/SELTZER

S e

Plaintiff,

. |
BARRINGTON WILLIAMS, B =3
o

VS.

TOWN OF SOUTHWEST RANCHES,
STATE OF FLORIDA,;

TOWN OF PEMBROKE PARK, and
CITY OF NORTH LAUDERDALE,

Defendants.
/

DEFENDANT TOWN OF SOUTHWEST RANCHES’ MOTION
TO DISMISS FOR LACK OF SUBJECT MATTER JURISDICTION

Defendant, TOWN OF SOUTHWEST RANCHES (“Southwest Ranches” or the “Town”),
by and through its undersigned counsel and pursuant to Fed. R. Civ. P. 12(b)(1), hereby moves for
an Order dismissing this action for lack of subject matter jurisdiction because (a) Plaintiff is not an
“aggrieved person” under the Federal Fair Housing Act, 42 U.S.C. § 3601 et seq. (the “FHA™),
and, therefore, lacks “standing” to pursue this action; (b) this matter is not “ripe” for adjudication
since the proposed agreements which Plaintiff seeks to invalidate have not been executed by the
parties, and, therefore, are not yet effective; and (c) this action does not “arise under” federal law,
but, rather, is cognizable, if at all, only under state law. The grounds for this motion are as follows:

INTRODUCTION

Plaintiff, “a black male resident of low to moderate income” residing in Broward County,

Florida (Compl., § 4), has commenced this action for declaratory and injunctive relief under the
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FHA for the purpose of challenging a proposed contractual arrangement under which Defendant
Southwest Ranches has purportedly agreed to aid in the construction of “affordable housing”
units in the Town of Pembroke Park (‘“Pembroke Park™) and the City of North Lauderdale
(“North Lauderdale”) in order to satisfy its state-mandated “affordable housing” obligations.
Although the proposed contractual arrangement is expressly permitted under Florida’s Growth
Management Act, see Florida Adm. Code Rule 9J-5.010(3)(c)(10), and has received the public
support of “affordable housing”™ advocates, such as ‘1000 Friends of Florida,” a Florida not-for-
profit corporation, Plaintiff claims that the proposed contractual arrangement “has or will have a
significantly adverse and disproportionate impact on the housing choices of the Plaintiff and
other low and moderate income black residents of Broward County, Florida, and has perpetuated,
or will continue to perpetuate, segregation and concentration of blacks in specific locations
within Broward County, in contravention of the intent and purpose of the FHA.” (Compl., § 1).
As explained below, this action should be dismissed for lack of subject matter
jurisdiction. First, Plaintiff lacks standing to pursue this action because he is not an “aggrieved
person” under the FHA, nor has he suffered any “injury in fact.” (See infra, at pp. 12-16). In
fact, Plaintiff does not even allege that he attempted or otherwise sought to obtain “affordable
housing” in Southwest Ranches, and/or was denied such housing as a result of the Defendants’
actions. Rather, Plaintiff’s entire lawsuit is grounded solely upon his philosophical objection to
the proposed contractual arrangement or because he may have some future interest in obtaining
low-cost housing in Southwest Ranches. Such a purported objection or future housing interest,
however, does not rise to the level of a concrete, particularized, actual and imminent injury

for purposes of Article III standing. At most, it is a mere conjectural and hypothetical injury.
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Second, this action is not “ripe” for adjudication since (1) the proposed contract between
Southwest Ranches and North Lauderdale was never executed, and, in fact, all discussions
regarding that proposed contract were discontinued in September 2003; and (2) the proposed
contract between Southwest Ranches and Pembroke Park is nothing more than a preliminary
proposal; it has not yet been executed by Pembroke Park or Pinnacle Oaks, Ltd. (“Pinnacle”), the
other alleged contracting party, nor has it been approved by the Florida Department of
Community Affairs (the “DCA”). (See infra, at pp. 16-18). The proposed contract with
Pembroke Park is, therefore, contingent on future events that may or may not occur. Until such
time as there is an existing and effective agreement among Southwest Ranches, Pembroke Park
and Pinnacle, which has been executed by all parties and approved by the DCA, and its effects
are felt in a concrete and particularized way by Plaintiff, the alleged controversy is merely
hypothetical and not sufficiently concrete to confer subject matter jurisdiction upon this Court.

Finally, this Court lacks subject matter jurisdiction in any event because Plaintiff’s
purported FHA claim is in essence a state law claim “masquerading” as a federal cause of action.
The gravamen of Plaintiff’s claim is that Southwest Ranches, by allegedly entering into separate
agreements with Pembroke Park and North Lauderdale, is seeking to evade the state-mandated
requirement that it provide a location within its borders for “affordable housing.” Such a claim
revolves entirely around state law, is not even cognizable under federal law given the well-
settled rule that the FHA does not impose any affirmative duty upon a municipality to promote,
construct, or build low-cost housing. (See infra, at pp. 19-20). Since the parties are non-diverse

and no legitimate federal question is presented here, this Court lacks subject matter jurisdiction.
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FACTUAL OVERVIEW

A. The Creation of the Town of Southwest Ranches

On May 22, 2000, Governor Bush signed into law Chapter 2000-475 of the Laws of the
State of Florida and officially incorporated the “Town of Southwest Ranches.” (See Declaration
of Mecca Fink [“Fink Decl.”], at § 2). Southwest Ranches is located in the southwestern portion
of Broward County, abutting the Everglades and Conservation areas. (/d.). The Town consists
of approximately thirteen (13) square miles. (/d.). At the time of its incorporation, the Town
was only sixty-five percent (65%) developed, and its then-existing rural housing density
averaged one home per 2.7 acres. (I/d.). The Town’s 2000 census population was 7,024
residents, approximately twenty-five percent (25%) of whom were minorities. (/d.).

B. Florida’s Growth Management Act and the “Affordable Housing” Element

Because it was incorporated after October 1, 1985, Southwest Ranches was required,
under the provisions of Florida’s Growth Management Act, Fla. Stat. § 163.3161 et seq. (2004),
to establish a “local planning agency” within one year of the date of its incorporation, and to
prepare and adopt a “local comprehensive plan” within three years of its incorporation. See Fla.
Stat. § 163.3167(4) (2004). The purpose of a “local comprehensive plan” is to set forth general
guidelines for the future planning and development of the particular municipality. See Southwest
Ranches Homeowners’ Ass’n v. Broward County, 502 So.2d 931, 936 (Fla. 4™ DCA 1987); Lee
County v. Sunbelt Equities, II, Ltd. Partnership, 619 So.2d 996, 1004 (Fla. 2d DCA 1993).

The Growth Management Act sets forth certain mandatory elements which must be
contained in any “local comprehensive plan.” See Fla. Stat. § 163.3177; Fla. Adm. Code Rule
9J-5.010. Among the elements required in a municipality’s comprehensive plan is a “housing”

element, ensuring that municipalities anticipate the housing needs of current and future residents,
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including low-income housing. See Fla. Stat. §163.3177(6)(f); Fla. Adm. Code Rule 9J-5.010.
The “housing element” of a comprehensive plan requires, among other things, that the
municipality specify how it will provide adequate sites for future housing, including “low-
income, very low-income, and moderate income families.” Fla. Stat. §163.3177(6)(f)(1)(d). In
addition, the “housing element” of a comprehensive plan must provide standards, plans, and
principles to be followed by the municipality in “[t]he creation or preservation of affordable
housing to minimize the need for additional local services and avoid the concentration of
affordable housing units only in specific areas of the jurisdiction.” Fla. Stat. §163.3177(6)(g).
The Growth Management Act does not, however, require that municipalities provide
“affordable housing” to its residents. See Russell M. Lazega & Charles R. Fletcher, The Politics
of Municipal Incorporation in South Florida, 12 J. Land Use & Envtl. Law 215, 236-37 (Spring
1997) (noting that “the planning statutes do not require the municipality to provide affordable
housing within the municipal boundaries. While any existing affordable housing cannot be
forced out of the municipality, future affordable housing needs do not need to be provided within
the municipal boundaries™). In fact, Rule 9J-5.010(3)(c)(10) of the Florida Administrative Code
expressly permits municipalities such as Southwest Ranches to enter into “interlocal agreements”
with nearby local governments “if it is not economically feasible to meet affordable housing
needs within its jurisdiction because of unusually high property values within its jurisdiction . . .”
Fla. Adm. Code Rule 9J-5.010(3)(c)(10). Thus, upon a showing to the DCA--the state
administrative agency responsible for administering and enforcing the Growth Management Act
--that it is not economically feasible for the municipality to provide “affordable housing™ within
its borders, the municipality can satisfy its state-mandated “affordable housing” obligation by

contracting with another nearby local municipality to assume all or part of such obligation.
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C. Southwest Ranches’ Comprehensive Plan and “Affordable Housing” Assessment

On or about October 10, 2002, the Town submitted its first proposed Comprehensive
Plan to the DCA for review and approval. (Fink Decl., § 4). In the “Housing Element” section,
the proposed plan stated that, with respect to present and future “affordable housing” needs, “the
Town currently provides housing for very-low, low and moderate income employees working in
both the Town’s equestrian industry and residential custodial assistance in three methods: (a)
Rural and farm worker housing; (b) Guest Housing; and (¢) Shared Housing.” (/d.).

By letter dated January 13, 2003, the DCA notified the Town that it had completed its
review of the Town’s proposed Comprehensive Plan for compliance and consistency with Rule
9J-5 of the Florida Administrative Code and Chapter 163 of the Florida Statutes. (/d., 9 5). The
DCA’s letter contained an attached Objections, Recommendations, and Comments Report
(“ORC Report”), which outlined the DCA’s findings with respect to the proposed
Comprehensive Plan. In its ORC Report, the DCA specifically objected to the lack of adequate
data and analysis regarding the need and availability of sites for existing and future “affordable
housing” needs for the Town’s citizens in the “Housing Element” of its proposed plan. (/d.).

In April 2003, the Town amended its proposed Comprehensive Plan by designating a 30-
acre parcel of land within its boundaries as suitable for “affordable housing.” (/d., § 6).
Although it was not economically feasible for the Town--or the private sector--to develop
“affordable housing” within the Town’s boundaries because of the unusually high property
values within its jurisdiction and the lack of a commercial infrastructure, the Town’s designation
of 30-acres as suitable for “affordable housing” satisfied the DCA’s concerns. (/d.). However,
in recognition of the economic impracticality of constructing “affordable housing” within the

Town, the revised draft Comprehensive Plan further provided that the Town would explore with
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neighboring municipalities the possibility of entering into “Inter-Local” Agreements to provide
sufficient sites for “affordable housing” to serve its residents at more appropriate locations near
existing transit and shopping and industrial areas for employment opportunities. (Id.).

The DCA approved the revised proposed Comprehensive Plan (including the designation
of the 30-acre site for “affordable housing™), and, on May 8, 2003, Southwest Ranches adopted
its first Comprehensive Plan. (Fink Decl., § 7) (A copy of the “Housing Element” section of the
Comprehensive Plan is attached to the Fink Decl. as Exhibit “A”). Although the Town had
satisfied the DCA’s requirements, the Broward County Planning Council refused to certify the
Town’s revised Comprehensive Plan because the 30-acres that were designated for “affordable
housing” would dramatically increase the housing density within the Town, in contravention of
the Town’s municipal charter which requires the preservation of the Town’s rural identity. (/d.).

Since the Town’s specific “affordable housing” needs had not been determined prior to
the adoption of its first Comprehensive Plan, the Town, pursuant to Policy II-B1.1 of its
Comprehensive Plan, elected to readdress its “housing element” and “affordable housing” needs
within six months after the Shimberg Center at the University of Florida completed an
Affordable Housing Needs Assessment (the “AHNA”) for the entire State of Florida. (/d., § 8).
In May 2003, the Town received the results of the Shimberg Center’s AHNA Study, which
stated that the Town needed to find a total of 630 “affordable housing” units by 2025. (Id.).

The Town then conducted a series of studies to determine the economic feasibility of
developing “affordable housing™ within the Town’s boundaries in light of the extremely high land
costs in the Town. (/d., § 9). The Town’s studies determined that it was not economically
feasible for the Town--or the private sector--to develop “affordable housing” within the Town’s

boundaries because of the unusually high property values within its jurisdiction and the lack of a
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commercial base, such as public transportation and employment centers and lack of a municipal
infrastructure. (/d.) Accordingly, the Town made the decision to satisfy its “affordable housing”
requirement by entering into a state-approved Inter-Local Agreement with a nearby municipality,
as expressly authorized by Rule 9J-5.010(3)(c)(10) of the Florida Administrative Code. (d.).

D. The Proposed Inter-I.ocal Agreements and Related Plan Amendment

In or about November 2004, the Town Council of Southwest Ranches voted to amend the
“Housing Element” section of its Comprehensive Plan to include a provision authorizing the use
of Inter-Local Agreements for “affordable housing.” (Id., § 10). The proposed amendment
states, in pertinent part, that the Town will utilize “the following principles and criteria to guide
the location of affordable housing for the very low, low and moderate income households”:

A. Locate affordable housing along Broward County Planning Council’s Trafficways
adopted on the Map in Section D(3) of this Comprehensive Plan.

B. Locate affordable housing proximate to employment centers.

C. Ensure that adequate infrastructure and public facilities are available to support
affordable housing development.

D. Create a mechanism to transfer the Town’s flexibility and Reserve Units for
affordable housing units to appropriate sites less than 10 miles from the Town’s
boundaries which satisfies Sub-sections A, B, and C above.

E. Enter into an Interlocal Agreement. .. pursuant to [Rule] 9J.5.010(3)(c )(10)
[of the Florida Administrative Code] for the express purpose of facilitating
the development of no less than 165 units of affordable housing to serve
families at or below 60% of the area median income for a term of no less
than 50 years (“Affordable Housing Development”). The Town will provide
$1.5 million from Town funds (in present value of $900,000 on or before
December 31, 2004) to facilitate the purchase of the site for the Affordable
Housing Development approximately eight miles from the Town along a
transit line, near shopping and schools. . . .

(/d.) (Emphasis supplied) (A copy of the “Housing Element” section of the proposed amendment

to the Town’s Comprehensive Plan is annexed hereto as Exhibit “B”). On November 15, 2004,
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the Town submitted the proposed amendment--the centerpiece of which was the Town’s use of
“Inter-Local Agreements”--to the DCA for review and approval. As of the date hereof, the DCA
has not completed its review of the proposed amendment to the Comprehensive Plan. (/d.)

1. The Proposed Agreement with North Lauderdale

Southwest Ranches initially explored the possibility of entering into an Inter-Local
Agreement for ‘‘affordable housing” with North Lauderdale. (/d., § 11). Representatives of
Southwest Ranches and North Lauderdale met in September 2003 to discuss a proposed Inter-
Local Agreement, but those discussions quickly ceased when the DCA notified Southwest
Ranches that it would not approve any proposed Inter-Local Agreement with North Lauderdale
because it considered North Lauderdale too far away from Southwest Ranches to adequately
serve the “affordable housing” needs of the residents of Southwest Ranches. (/d.). As a result
of the DCA’s rejection, Southwest Ranches and North Lauderdale have permanently
discontinued any discussions about entering into an Inter-Local Agreement for “affordable
housing.” (/d., q 12). There have been no further negotiations between the parties. (/d.).

2. The Proposed Agreement with Pembroke Park

In February 2004, the Town placed an advertisement in the Sun-Sentinel advertising the
availability of municipal funding to support the development of not less than 150 “affordable
housing” units within or nearby the Town. (Id., 4 13). In response to that advertisement, the
Town received a proposal from Pinnacle Oaks, Ltd. (“Pinnacle™), a real state development
company, to produce not less than 165 “affordable housing” units for families earning 60% or
less of the area median income, on an approximately seven acre parcel (hereafter, the “Property”)
located on Hallandale Beach Boulevard, between 52" and 56" Streets, in the Town of Pembroke

Park. (/d.). The Property, which is less then ten miles from Southwest Ranches and is currently
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owned by Pembroke Park, is in an area particularly well-suited for “affordable housing” since it
lies on a busy transit corridor, close to shopping and employment in Pembroke Park. (/d.).

Pinnacle has an option to purchase the Property from Pembroke Park on or before
December 31, 2004. (/d., 4 14). However, Pinnacle and Pembroke Park have been unable to
reach an agreement on the sale of the Property because, given the price at which Pembroke Park
is seeking to sell the Property, Pinnacle has found that it is not economically feasible to purchase
the Property for use as “affordable housing.” (/d.). Southwest Ranches has tentatively agreed to
facilitate the development of the Property as “affordable housing” by providing Pembroke Park
with $900,000.00 to help reduce the purchase price for the Property so that it becomes
economically viable for Pinnacle to construct “affordable housing” at that location. (/d., § 15).

Accordingly, on October 7, 2004, Southwest Ranches approved a proposed Interlocal
Agreement with Pembroke Park and Pinnacle, the purpose and intent of which is to provide for
the development of not less than 165 “affordable housing’ units at the Property in order to serve
the “affordable housing” needs of Southwest Ranches. (/d., at § 16) (A copy of the proposed
Interlocal Agreement is annexed hereto as Exhibit “C”). Under the terms of the proposed
agreement, Southwest Ranches would facilitate the development of the Property as “affordable
housing” by paying Pembroke Park the sum of $900,000.00, which sum would be utilized to
reduce Pinnacle’s purchase price for the Property. (/d.; Exhibit “C” thereto, at Article 2.1).

The proposed Inter-Local Agreement has not been executed by either Pembroke Park or
Pinnacle, nor has it been approved by the DCA. (Fink Decl., § 17). By its express terms, the
proposed Inter-Local Agreement states that “[t]his Agreement shall become effective when
recorded in accordance with Chapter 163, Florida Statutes.” (Fink Decl. Ex. C, Art. 3.1). Since

the proposed Inter-Local Agreement was executed by Southwest Ranches in accordance with the
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recent proposed amendment to its Comprehensive Plan, it is still subject to the final review and
approval of the DCA. (/d.). The proposed amendment to the Comprehensive Plan was recently
submitted to the DCA for its review and approval; however, that process is still ongoing. (/d.).

3 The Public Support of the Proposed Agreement by “1000 Friends of Florida”

Although the administrative agency review process is not yet complete, the proposed
Inter-Local Agreement with Pembroke Park has already received the public support and approval
of 1000 Friends of Florida (*“1000 Friends™), a statewide Florida not-for-profit 501(c)(3) growth
management organization which acts as a liaison to the State of Florida for the creation of
“affordable housing.” (Ross Decl., § 1). According to Jaimie Ross, the Affordable Housing
Director of 1000 Friends, the proposed Inter-Local Agreement with Pembroke Park “is in the
best interest of the public and the residents of Broward County because it will result in the
production of not less than 165 affordable housing units that would not otherwise have been built
given the extremely high land values in Southwest Ranches and the lack of proximity to public
transportation, public schools, and grocery stores. The proposed site, which is less than ten miles
away from Southwest Ranches is, by contrast, an ideal site because it lies on a busy transit
corridor, close to shopping and employment in Pembroke Park. Therefore, the proposed Inter-
Local Agreement has the complete and full support of 1000 Friends of Florida.” (Id., § 2).

Notwithstanding the fact that (1) the proposed Inter-Local Agreement with North
Lauderdale was never executed by the parties, and (2) the proposed agreement with Pembroke
Park remains unexecuted by two out of the three contracting parties, Plaintiff has filed suit under
the FHA for the purpose of challenging both alleged contractual arrangements. For the reasons

explained below, the Complaint should be dismissed for lack of subject matter jurisdiction.
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