UNITED STATES DISTRICT COURT FOR
THE SOUTHERN DISTRICT OF FLORIDA

CASE NO.: 04-61623 CIV-MARRA

BARRINGTON WILLIAMS, and MAGISTRATE JUDGE SELTZER
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Vs.
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|

PLAINTIFFS’ MEMORANDUM OF LAW IN OPPOSITION TO DEFENDANT TOWN
OF SOUTHWEST RANCES’ MOTION TO DISMISS

Plaintiffs BARRINGTON WILLIAMS and TONYA MOORER by and through
undersigned counsel and pursuant to Rule 7.1 of the Local Rules of the Southern District of
Florida, files this their Memorandum of law in opposition to Defendant TOWN OF SOUTHWEST
RANCHES’ (“Town”) Motion to Dismiss the Amended Complaint. The Plaintiffs state that the
Motion to Dismiss is without merit because they have sufficiently allege facts to show standing
under the Fair Housing Act (“FHA”), and the Equal Protection Clause. Additionally, the Plaintiffs
state that the action is ripe for judicial determination and that the action arise under the FHA and §
1983, both federal statutes, and, therefore, presents a federal question. These bases for denial of
the Town’s Motion to Dismiss are discussed in full below.

BACKGROUND

The Plaintiffs, both black and having income falling within the affordable housing



guidelines, and MOORER who is also a parent with a minor child, filed this action, under the Fair
Housing Act (“FHA”), and 42 U.S.C. § 1983, for declaratory and injunctive relief to remedy the
Town’s Policy designed to exclude blacks from residing within its borders, by and through its
active practice and policy of preventing the location of affordable housing within its borders.
Although the Town is obligated to plan for affordable housing under state law, it has, and
continue, to frustrate such affordable housing under the guise that the Town’s alleged “unusually
high property value” makes affordable housing unfeasible, and by attempting to contract away its
State allotted affordable housing to poorer high impacted municipalities in exchange for cash,
which actions perpetuate segregation and concentration of blacks in certain areas in Broward
County, and preserve the Town as a white enclave, in violation of the FHA.

The Plaintiffs aiso filed a claim against the Town under 42 U.S.C. § 1983, Count II, in
which the Plaintiffs allege that the Town’s pattern and practice in excluding affordable housing
within its borders, while not similarly restricting non-affordable housing, amounts to an
impermissible government imposed restriction on the Plaintiffs’ fundamental right to own property
in a community of their choice, in violation of the Equal Protection Clause of the Fourteenth
Amendment to the United States Constitution.

In response to the Amended Complaint, the Town filed a motion to dismiss, which motion
appears to be directed only at Count I, the FHA claim, and not to Count II, the § 1983 claim.
Whether or not the Motion to Dismiss is directed at both Counts, the Motion is without merit and
must be denied.

ARGUMENT

The Town filed its motion to dismiss on three grounds, (1) the Plaintiffs have no standing,



(2) the dispute is not ripe for adjudication and (3) the dispute arise under state law. Beyond the
face of the Plaintiffs’ Amended Complaint, the Town filed declarations from the Town’s mayor
(Fink Decl.), and the another from Jaime Ross (Ross Decl.). As a threshold matter, the Court
should disregard the Declarations at this stage of the litigation. This is because on a motion to
dismiss, the Court need only look to the four corners of the complaint and can grant the motion
only when the pleading shows that the plaintiff has no claim. Further, the Supreme Court has
instructed that “[f]or purposes of ruling on a motion to dismiss for want of standing, both the trial
and reviewing courts must accept as true all material allegations of the complaint, and must
construe the complaint in favor of the complaining party.” Warth v. Seldin 422 U S. 490,501, 95
S.Ct. 2197, 2206, 45 L.Ed.2d 343 (1975), see also Harper v. Thomas, 988 F.2d 101, 103 (11*
Cir. 1993). Viewed against these well established principles, and for the reasons stated below, the
Town’s motion to dismiss is frivolous and must fail.

A The Plaintiffs have Standing to maintain this action

Contrary to the Town’s argument, the Plaintiffs have standing to bring this action for
violation of the FHA and the Equal Protection Clause. The Town relies heavily on the Seldin case
for its proposition that the Plaintiffs lack standing. However, unlike this case, Seldin was not
brought under the FHA, as there were no allegations that the challenged restrictive zoning violated
the FHA. Seldin, supra, 422 U.S. at 513, 95 S.Ct. at 2212 (holding that the association “does not
assert on behalf of its members any right of action under the 1968 Civil Right Act [FHA], nor can
the complaint fairly be read to make out any such claim.”) The Supreme Court proceeded to
distinguish Seldin from its previous ruling in 7rafficante et al v. Metropolitan Life Insurance Co.,

409 U.S. 205, 93 S.Ct. 364, 34 L Ed.2d 415, which raised claims under the FHA, and stated



empbhatically, “persons falling within the purview of the FHA have standing to challenged alleged
discriminatory practices they believe injury or threatened to injury them.” Seldin, 422 U.S. at 513-
514, 95 S.Ct. at 2212-2213. Because, the Plaintiffs alleged violations of the FHA Seldin’s
prudential analysis of injury in fact are inapplicable here. Thus, to the degree that the Town
challenges the factual underpinnings of the allegations made by the Plaintiffs in support of their
standings to bring suit, which is exactly what the Town has done, its arguments are premature.
Jackson v. Okaloosa County, Florida, 21 F.3d 1531, 1536 n.5 (11™ Cir. 1994) (noting standing
inquiry can be revisited at trial or summary judgment stage if not supported by evidence and
defendants can contest the issue at either time despite court of appeals’ holding that plaintiffs had
standing based on the pleadings); see also Havens Realty Corp. v. Coleman, 455 U.S. 363, 383,
102 S.Ct. 1114, 71 L.Ed.2d 214 (1982) (Powell, J., concurring) (noting that, if complaint does not
sufficiently answer question of standing, court may order the plaintiff to supplement the pleadings
by amendment or affidavit, or defendant may move for a more definitive statement of fact).
Accordingly, to the degree the Plaintiffs’ allegations to support standing in the Amended
Complaint are not clear or cannot be reasonably inferred from the allegations in the Amended
Complaint, the Plaintiffs will gladly supplement same if required by the court.

1. The Plaintiff’s have Standing to maintain the FHA action.

Although the Town correctly recites the standard for standing in an FHA action, it
misapplied the standard. The FHA provides that “an aggrieved person may commence a civil
action in appropriate United States District Court . . .” 42 U.S.C. § 3613(a)(1)(A). Any person is
an “aggrieved person,” according to the definition in 42 U.S.C. § 3602(i)(1) if he “claims to have

been injured by a discriminatory housing practice.” or, under 42 U.S.C. § 3602(i)(2), if he



“believes that such person will be injured by a discriminatory housing practice that is about to
occur.” Thus, under the FHA, the Plaintiffs need only allege that they have suffered injury by a
discriminatory housing practice, or that they will be injured by a discriminatory housing practice
that is about to occur.

The Eleventh Circuit stated that the Supreme Court made it clear that Congress intended
standing under the FHA to extend to the full limits of Art. III of the Constitution, and thus courts
lack authority to create prudential barriers to standing under the Act. Jackson v. Okaloosa
County, supra, Florida, 21 F.3d 1531, 1537 (quoting Gladstone Realtors v. Village of
Bellwood 441 U.S. 91, 100, 99 S.Ct. at 1608 (1979)). In order words, there are no prudential
limits on standing under the FHA. Haven Realty, 455 U.S. at 372; Jackson, 21 F.3d at 1537, Fair
Housing in Huntington Committee Inc. v. Town of Huntington, 316 F.3d 357, 362 (2™ Cir. 2002).
It is the injury that is at the heart of the standing question. United States v. Cambio Exacto, S.A.,
166 F.3d 522, 526 (2™ Cir. 1999). This injury need not be economic or tangible in order to confer
standing. Jackson, 21 F.3d at 1537 (quoting Village of Arlington Heights v. Metropolitan housing
Development Corp., 429 U.S. 252, 264, 97 S.Ct. 555, 563, 57 L.Ed.2d 450 (1977) (noting that
“the exclusion of Ransome from the Town was his injury.”); see also Haven Realty, 455 U.S. at
376-377. Therefore, to bring suit, a plaintiff must meet only “the Art. I1I minima of injury in fact:
that the plaintiff allege that as a result of the defendant’s action he has suffered a distinct and
palpable injury.” Id. To satisfy Art. III standing requirements the following are required: (1) the
plaintiff must allege an actual or imminent injury; (2) the injury must be traceable to the alleged
unlawful conduct; and (3) the relief requested must be likely to remedy the plaintiff’s injury, see

id.; which three factors are known as “injury in fact, causation, and redressability.” Jackson, 21



F.3d at 1537.

The Plaintiffs have alleged actual injury under the FHA, which suffice for the injury in fact
under Art. III. Havens Realty, 455 U S. at 373. In Havens Realty, the Supreme Court reiterated
its holding in Sedlin that “the actual or threatened injury required by Art. IIl may exist solely by
virtue of ‘statutes creating legal rights, the invasion of which creates standing.”” Havens Reallty,
455 U S. at 373. Thus, since the §§ 3602(i)(1) and (2) permits any person who claim to have been
injured, or who believe he will be injured, by a discriminatory housing practice, or a discriminatory
practice that is about to occur, to seek redress, Congress has defined the actual or threatened
injury for purposes of Art. I1I standing. /d. Accordingly, the “injury in fact” for purposes of §
3602(i) is not only an actual injury, e.g., exclusion from the Town; but also a belief that the actions
taken by the Town, consistent with the Town’s mayor’s declaration that “affordable housing would
never be built in Southwest Ranches even if they hold a gun to our heads”, see Ex. 1 to Amended
Complaint; and also, the Plaintiffs’ belief that they would be injured, such as excluded, from
residing in Southwest Ranches as a result of the acts they alleged, or reasonably inferred from their
allegations, in the Amended Complaint that the Town has already taken, and or is about to take,
would suffice for the minima injury for Art. IIl standing. Certainty of injury is not required for
standing at the pleading stage, “general allegations of injury resulting from the defendant’s conduct
may suffice.” Bennett et al. v. Spear, 520 U.S. 154, 168, 117 S. Ct. 1154, 1164, 137 L.Ed.2d 281
(1997), see also Jackson, supra, 21 F.3d at n.5.

It is clear that the Amended Complaint, which asserts violation and or threatened violation
of the FHA by the Town, a governmental unit, states a claim under Section 804 of the FHA,

codified at 42 U.S.C. § 3604(a). Section 3604(a) states that “ it shall be unlawful--



[t]o refuse to sell or rent . . . or otherwise make unavailable
or to deny, a dwelling to any person because of race, color. . .

The phrase in §. 3604(a) that states “otherwise make available or deny . . . on account of race” has
been construed by courts to encompass actions by individuals or government units that affects the
availability of housing to minorities. Jackson, supra, 21 F.3d at n.17. Thus, §3604(a) applies to
the Town. A review of the allegations in the Amended Complaint reveals or reasonably infer the
statutory requirement for injury under §3602(i) of the FHA.

Paragraph 16 of the Amended Complaint, alleges:

These contractual arrangements, perfected by SOUTHWEST

RANCHES, unnecessarily restrict and limit the Plaintiff’s housing choices, and
perpetuate segregation and concentration of blacks in specific locations within
Broward County, in violation of the intent and purpose of the FHA.

Paragraph 17, alleges:

It has been demonstrated in the federal government-sponsored

“MTO” research studies that the opportunity for poor residents

to move from high-poverty to low poverty neighborhoods, such

as SOUTHWEST RANCHES improves their, and their children’s,

educational, economical, social, and health status. Therefore,

these state actors’ restriction on housing opportunities in low

poverty neighborhoods, such as in SOUTHWEST RANCHES,

denies the Plaintiff and other low and moderate income residents, equal economical
and educational opportunities under color of

State law.

Paragraph 19 alleges:

The negotiated and/or proposed contractual arrangement
PEMBROKE PARK has a significantly adverse and
disproportionate impact on the housing choices of the
Plaintiffs and other low and moderate income black

residents of Broward County, Florida, and perpetuate the
segregation and concentration of blacks in specific locations
within Broward County, in violation of the intent and purpose
of the FHA, 42 U.S.C. § 3601 et seq.



Paragraph 21 alleges:
Plaintiffs, pursuant to Fed. R.Civ.P. 11(b)(3), are informed
and believe and so alleged that Defendants’ conduct, as
alleged throughout this complaint, has the effect of
discriminating against the Plaintiff, and similarly situated
persons, because of race and income.

These allegations cast the Plaintiffs as aggrieved persons under the FHA, and when taken
as a whole, clearly allege injury in fact consistent with the Statute. In addition to the Town’s
conduct in de-designating the thirty (30) acre site originally designated for affordable housing, the
Town’s mayor’s declaration that “affordable housing will not never be built in the Town, not even
if they hold a gun to our heads”. Also, the Town’s approval of the contract with Pembroke Park,
which committed the Town to pay $900,000 to purchase land in Pembroke Park, from the Town
of Pembroke Park, at an inflated price, plus yearly payment to Pembroke Park, in exchange for
Pembroke Park’s acceptance of an allotment of Southwest Ranches’ affordable housing, are actual
and real conduct that the Plaintiffs alleged have injured them; i.e., restrict their housing choices;
exclude them from any opportunity to live in Southwest Ranches, along with the associated
economical, social, and health benefits of living in a low poverty community such as Southwest
Ranches; and perpetuation of the concentration of blacks in certain communities in Broward
County. A reasonable inference from these allegations is that the Town’s conducts create, and
threatened to create isolation, social and racial stigmatization, and the denial of housing
opportunities free from impermissible government interference. These are palpable injuries for
purposes of the FHA and Art. I1I standing. See Jackson, 21 F.3d at 1537 (quoting Village of

Arlington Heights v. Metropolitan housing Development Corp., 429 U.S. 252, 264, 97 S.Ct. 555,

563, 57 L.Ed.2d 450 (1977) (noting that “the exclusion of Ransome from the Town was his



injury.”).

A ruling for the Plaintiffs on the Town’s standing challenge is supported by prior case law.
A review of Supreme Court cases make plain that a plaintiff sufficiently establishes standing to
bring suit under the FHA by alleging, as the Plaintiffs have alleged and inferences therefrom that
the Town’s actions impinge on the Plaintiffs’ right to live in an integrated community. Havens
Realty, 455 U.S. at 375-77 (discussing “neighborhood standing™); Gladstone, 441 U.S. at 112-14
(stating that “the constitutional limits of respondents’ standing to protest the intentional
segregation of their community do not vary simply because that community is defined in terms of
city blocks rather than apartment buildings”); Trafficante v. Metro. Life Ins. Co., 409 U.S. 205,
209-12, 93 S.Ct. 364, 34 L.Ed.2d 415 (1972) (recognizing individuals who experienced “the loss
of important benefits from interracial associations” have standing under FHA even if they are not
the direct targets of discrimination). That is precisely the basis for standing alleged in the
Amended Complaint. See Amended Complaint at Y 16,17, 19, and 21, see also See Jackson, 21
F.3d at 1531 (standing to sue county under FHA for adoption of a Policy that made it more
difficult to get permission to build affordable housing in the unincorporated sections of the
county); Fair Housing in Huntington Committee Inc., supra, 316 F.3d 357 (standing to sue under
FHA for a town’s exclusionary zoning and age restrictions on affordable housing that had the
effect of limiting the number of blacks that qualify for affordable housing in the town). As in the
cases cited above, the Plaintiffs, here, have standing under the FHA to challenge Southwest
Ranches practices that have a discriminatory effect and impact on the Plaintiffs on account of their
race, and which practices were designed with discriminatory intent.

Further, the fact the Plaintiffs’ alleged “injury is shared by a large class of other possible



litigants is irrelevant for standing.” Seldin, supra, 422 U.S. at 501, 95 S.Ct. at 2206. The
Supreme Court states that Plaintiffs, in a FHA case, may also invoke the general public interest in
support of their injury claim. Id. Thus, the fact that advocacy groups support the Town’s actions
in excluding affordable housing from its borders, provided the Town pays for such housing
elsewhere, is of no relevance.

The Town cites to National Alliance for the Mentally Handicap I, St. John's, Inc. v
Board of County Commissioners of St. John’s County, 376 F.3d 1292 (11" Cir. 2004) for the
proposition that the Plaintiffs need to allege that they want to live in Southwest Ranches and that
they would qualify for housing in Southwest Ranches. The Town’s reliance on National Alliance
is misplaced. In that case, the county refused to fund a home for the mentally handicap, and in the
insuring lawsuit under the FHA for intentional discriminatory treatment, none of the Plaintiffs
provided evidence that they would live in the proposed home or that they qualified to live in the
proposed home for which funding was denied. This is not the factual situation here. Additionally,
the standing issue in National Alliance came to the court after discovery, and after the plaintiffs
had ample opportunity to gather evidence on standing.

In the case at bar, there is no proposed home in Southwest Ranches; Southwest Ranches
has removed the affordable housing designation on the thirty (30) acre tract before a developer
submitted a proposal to build on the site. See Amended Complaint, Ex. 1. Also, Southwest
Ranches has declared to the world that affordable housing will not be built in its borders. See id.
Additionally, Southwest Ranches publicly advertised that it will pay large sums for other cities to
accept its allotted affordable housing. These open and notorious acts say to those so incline to

build affordable housing in Southwest Ranches to “don’t waste your time.” Thus, by the Town’s

10



self-serving argument that the Plaintiffs are required to seek affordable housing in Southwest
Ranches, or need to allege that they desire to find affordable housing in Southwest Ranches to
show standing, are gratuitous requests to engage in futile acts, since the Town agrees that (1) it
has no affordable housing, (2) it is economically unfeasible to build affordable housing in the
Town, (3) its mayor declared that “affordable housing will never be built in the Town even if they
hold a gun to our heads, (4) it has adopted a Policy to pay cash to other local governments in
exchange for their acceptance of the Town’s affordable housing allotment. Because of the Town’s
action, there is no affordable housing in Southwest Ranches and none has been proposed to be
built, and according to its mayor “none will ever be built.”

The Town’s success in this regard, preventing and or discouraging proposals for affordable
housing, should not be used as a shield to avoid standing, which shield the Town has asserted by
its allegations that the Plaintiffs need to allege that they seek affordable housing in Southwest
Ranches. The Plaintiffs’ desire to locate affordable housing in Southwest Ranches and or desire to
reside in Southwest Ranches can be reasonably inferred from the allegations in the Complaint,
which inference, the Eleventh Circuit has stated should be considered on a motion to dismiss.
Jackson, supra, 21 F.3d at n.5. (“our decision [on standing] is based on reasonable inferences that
the plaintiff must prove at trial in order to obtain relief. The standing inquiry can be revisited at
trial if it appears that facts necessary for standing are not supported by the evidence adduced at
trial.”). The court must accept these reasonable inferences from the factual allegations in the
Amended Complaint with respect to the Plaintiffs’ desire to find affordable housing, and or to
reside, in Southwest Ranches, if the specific allegations the Town argues are not alleged in the

Amended Complaint, are in fact required for standing in this case, which they are not, but,
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nevertheless, said arguments constitute the primary basis for the Town’s motion to dismiss for lack
of standing. Unlike in National Alliance, no discovery has taken place at this stage in the
litigation, therefore, it is proper for the Court to accept the reasonable inference on standing from
the allegations in the Amended Complaint, see Bennett et al. v. Spear, 520 U.S. at 168, 117 S.Ct.
at 1164 (“given petitioners’ allegation . . . it is easy to presume specific facts under which
petititioners will be injured. . .”); Jackson, supra, 21 F.3d at n.5. Accordingly, the Court must deny
the motion to dismiss for lack of standing.

Both the causation and redressability prongs of standing are also present. The Plaintiffs
ground their claim on the Town’s action of removing the affordable housing designation from the
thirty (30) acre tract to avoid application to build affordable housing on the site, and the Town’s
adoption of the policy to contract away the Town’s affordable housing allocation, which actions
implemented the Town’s mayor’s public declaration that “affordable housing will never be built in
Southwest Ranches...” It is these very acts that cause the injury and or threatened injury, under
the FHA, and which acts the Plaintiffs seeks to redress. This is akin to the plaintiff in the Jackson
case who challenged the Okaloosa County’s Policy that made it virtually impossible to build
affordable housing in the unincorporated sections of the county, Jackson, 21 F.3d at 1538. In
Jackson, the Eleventh Circuit, in rejecting a similar argument that the conduct was not
readressable, stated emphatically that striking of the Policy would provide reasonable redress, and
that the plaintiffs need not reach any level of certainty in order to show redressability. /d. at 1541.
The Eleventh Circuit reasoned that “[t]he requirement of redressability is not a demand for
complete certainty in results, for requiring absolute certainty would be to close our eyes to the

uncertainties which shroud human affairs.” /d. Here, enjoining the contract, already executed by
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