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I. INTRODUCTION

On July 15, 2004, after nine briefs and four court appearances over more than seven months, this court ruled that petitioner Randy Mendez had reimbursed the County of Los Angeles for all welfare benefits paid to respondent Susan Mendez for their sons Raymond and Joey, going back to July 1981, the month before Raymond was born.  Since Susan and Randy (the parties) had remarried more than a decade ago, Susan waived her rights to collect past support, so the court ordered the Child Support Services Department (CSSD) to stop collecting support arrearages from Randy.  See Order Stopping L.A. County Child Support Services Department’s Enforcement of Family Support Arrearages and Discharging Debt in Full (filed July 15, 2004) (July 15 order) at 2.

The July 15 order should not be changed because it follows both federal and state law in that it (1) allowed CSSD to collect family support up to the full amount of welfare assistance paid for Raymond from the day it began and (2) because any family support collected over that amount must be disbursed to the custodial parent, who can and did waive that support.

While it makes sense to collect additional support payments when the parents are separated – so they can be given to the custodial parent to support the child – it makes no sense to do so when the parents have remarried and the payments simply go back to one of the parents from whom they are collected.

Moreover, the “new” federal law CSSD asks the court to consider, 45 C.F.R. §302.50, addresses the uncontested issue of the calculation of support payments.  It does not address the crucial issues of CSSD’s collection and distribution of support after the county has been reimbursed for its welfare payments.  The July 15 order follows both federal and state law on those issues.  Similarly, CSSD’s “different” state law authorities uniformly recognize the vital point that all payments CSSD collects beyond its welfare reimbursement must be disbursed to Susan Mendez.

In addition to its substantive defects, CSSD’s motion should be denied because CSSD did not show good cause for its failure to present these authorities in one of its four previous briefs, as required by Code of Civil Procedure §1008.  

II.
THE JULY 15 ORDER IS CONSISTENT WITH FEDERAL AND STATE LAW BECAUSE BOTH PROVIDE THAT ONCE THE COUNTY IS REIMBURSED FOR ITS WELFARE PAYMENTS, FURTHER ARREARAGES BELONG TO THE CUSTODIAL SPOUSE


CSSD asserts that the July 15 order must be changed because it violates federal regulations, 45 C.F.R. §302.50.  Los Angeles County Child Support Services Department’s Motion for Reconsideration, etc. (filed July 23, 2004) (CSSD brief) at 5.  Based on these regulations, which deal with the calculation of family support, not the distribution of it, CSSD concludes it may collect family support from respondent Randy Mendez without any limits, totaling $77,141.95 as of June 1, 2004.  CSSD brief at 6.  CSSD asserts that under the Supremacy Clause, the court may not use its “equitable” powers to “compromise” this debt to the county.  CSSD brief at 4-5.  

CSSD also asserts the July 15 order violates Family Code §17402 and State of Ohio v. Barron (1997) 52 Cal.App.4th 62, County of Riverside v. Burt (2000) 78 Cal.App.4th 28, and County of Alameda v. Johnson (1994) 28 Cal.App.4th 259, claiming they allow CSSD to collect more than the amount the county paid in welfare.  CSSD brief at 7.


CSSD is incorrect about both the law and the court’s ruling.  Both federal and state law cap the amount the county can be reimbursed at the amount of welfare payments it made and provide that all further sums the county collects must be given to the custodial parent.  In this case, that is respondent Susan Mendez, who has, for obvious reasons, waived collection of those sums.


Moreover, the court pointedly did not use its equitable powers to compromise Randy’s debt.  Reporter’s Transcript of Proceedings (July 15, 2004) (RT) at 14:27-28 (“The Court: Okay. Great. The court is not doing equity here.  That’s what I want to make sure we’re clear.”) (emphasis added).  Instead, the court found that Randy Mendez had paid back the county for all welfare payments made for his children, and thus paid his debt to the county in full.  RT at 7-12.

A.
Because State Law Requires the County to Give to Susan Mendez All Sums in Excess of the Welfare Reimbursement Amount, Ms. Mendez Can Waive Collection of Those Sums

CSSD relies on County of Alameda v. Johnson, 28 Cal.App.4th 259, State of Ohio v. Barron, 52 Cal.App.4th 62, County of Riverside v. Burt, 78 Cal.App.4th 28, and Family Code §17402 to argue that CSSD can collect family support that exceeds welfare arrearages from a noncustodial parent.  CSSD brief at 7.  CSSD misses the mark because, as each of those authorities recognize, any amounts collected over the welfare reimbursement must be given to the custodial spouse.  It is pointless to collect those amounts when the parties have remarried because they must just be returned to the couple from whom they were collected.


In County of Alameda v. Johnson, 28 Cal.App.4th 259, 262-63, the Court of Appeal interpreted Welfare and Institutions Code §11350, which, as CSSD acknowledges (CSSD brief at 7), is the predecessor to Family Code §17402.  The court explained that §11350

requires a noncustodial parent to pay to the county the amount of support 

that would have been specified in a child support order during the period 

of separation or desertion, although sums in excess of AFDC payments 

actually made must be disbursed to the child’s family.

Id. at 263 (emphasis added).  Each of CSSD’s other authorities make the same point.  State of Ohio v. Barron, 52 Cal.App.4th at 67 (“The state then disburses to the family any amount collected in excess of the amount [of AFDC] which it has paid out.”); County of Riverside v. Burt, 78 Cal.App.4th at 34 (noncustodial parent obligated to pay the county the amount specified in support order “provided that any such amount in excess of the aid paid shall not be retained by the county, but disbursed to the family.”) (emphasis added).  See also County of Orange v. Ivansco (1998) 67 Cal.App.4th 328, 335-36 (same).  

Family Code §17402(a) has the same requirement as its predecessor:  “However, the amount in excess of the aid paid to the family shall not be retained by the county, but disbursed to the family.”

The California Department of Social Services, which implements the state’s child support program, also provides that amounts collected in excess of the unreimbursed welfare payments are given to the family.  Cal. Dept. of Social Services Manual of Policy and Procedures (MPP) §12-410.125(b)(1) (“Any support payments that are applied to permanently assigned arrearages, interest or principal, which are in excess of the unreimbursed assistance pool will be paid to the family as an excess payment.”) (emphasis added).  A copy of MPP §12-410.125(b)(1) is attached.


In the usual case, where the parents are separated and the child still a minor, it makes sense for the District Attorney to continue to collect support from the noncustodial parent, because the amounts collected in excess of the AFDC payments are given to the custodial parent to support the child.  In this case, however, the parents remarried 14 years ago and the child is now 22 years old, so there is no point to the county collecting more than it is owed for welfare reimbursement, as the excess would be given back to Susan Mendez anyway.  Ms. Mendez has, for understandable reasons, waived collection of this past support.


Moreover, the issues in the cases cited by CSSD are not issues in this one.  In State of Ohio v. Barron the issue was how far back in time the county could go to collect arrearages – the first order for support or the grant of AFDC benefits.  52 Cal.App.4th at 72-73 (“By enacting section 11350 the Legislature has chosen to commence the noncustodial parent’s liability for child support with the grant of benefits rather than with the issuance of a support order.”) (internal quotation marks, ellipsis and citation omitted).  That is not an issue in this case because Randy has reimbursed the county for AFDC payments made for Raymond starting the month before his birth, July 1981.  

Similarly, in County of Riverside v. Burt the court held that a recent Supreme Court case did not limit the retroactivity of child support orders under §11350 and that the father was liable for the child’s support from the time AFDC started.  78 Cal.App.4th at 38.  Again, that is not an issue here because Randy has reimbursed the county for AFDC from the start of Raymond’s benefits.  County of Alameda v. Johnson held that a noncustodial father could be made to pay more than the AFDC amount given to the custodial mother and that the excess amounts would be disbursed to the custodial mother.  28 Cal.App.4th at 262-63.  Here, the mother has waived the excess because it makes no sense to collect it from Randy and Susan and then return it to Susan.

There are situations in which it makes sense for CSSD to collect family support beyond the AFDC payments made to the custodial parent, such as when the parents are separated and the child is still a minor.  But because those excess sums must be disbursed to the custodial parent, it does not make sense to do that when the parents have remarried, the child is now an adult, and the custodial parent has waived them, as Susan Mendez did here.

B.
Federal Law Also Provides That Sums in Excess of the Welfare Benefits are Disbursed to the Custodial Spouse

Distribution of collected support payments is governed by 42 U.S.C. §657 (not 45 C.F.R. §302.50, the regulation on which CSSD relies).  Under 42 U.S.C. §657, arrearages collected for families that formerly received AFDC (“assistance”) are first distributed to the family to satisfy any support arrearages that accrued after the family stopped receiving assistance, then the government is reimbursed for the assistance provided to the family, and the remainder is distributed to the family.  42 U.S.C. §657(a)(2)(B)(i)(II).  The “family” is defined as the custodial parent and relevant child or children.  45 C.F.R. §302.38 (payments made to a family “will be made to the resident parent, legal guardian, or caretaker relative having custody of or responsibility for the child or children.”).
  

CSSD argues that the calculation of support arrearages is determined by 45 C.F.R. §302.50, which states they are determined by the amount specified in a court order.  CSSD brief at 6.  CSSD then asserts, without authority, that Randy’s welfare reimbursement amount must be calculated this way.  CSSD brief at 6.  CSSD concludes that because the county 

determined Randy owes $77,141.95 in past due support based on Superior Court support orders, it was calculated according to “federal law,” and the court should follow it.  CSSD brief at 6.

CSSD’s disjointed argument misses the point.  The issue in this case is not how to calculate past due family support, but how much of that support CSSD can collect and how the excess is distributed.  As the parties extensively briefed previously, support collections are capped by the amount of welfare benefits the county paid for Raymond while Randy was a noncustodial parent.  Welf. & Inst. Code §11477; County of San Diego v. Lamb (1998) 63 Cal.App.4th 845, 849-51.  Additional sums collected are returned to the custodial parent.  42 U.S.C. §657(a)(2)(B)(i)(II).  And, as CSSD has often pointed out, family support is not the same as welfare reimbursements.  See Child Support Services Department’s Further Points and Authorities (filed June 17, 2004) at 5 (asserting the parties’ discussion of family support and welfare arrears “is mixing apples with oranges.”).

45 C.F.R. §302.50 simply provides that a custodial parent receiving welfare must assign her rights to collect family support to the state, and that the amount of support is determined by relevant court orders.  Section 302.50 does not address the crucial issue of how much support a county can collect or how support is distributed after the state is reimbursed for the welfare payments it made.  42 U.S.C. §657 addresses the distribution issue and, like the California law that follows it, §657 provides that once the state is reimbursed for the welfare payments, any support thereafter collected is disbursed to the custodial parent.  The July 15 order follows federal law as well as state law.

Similarly, CSSD’s argument that welfare arrears are not dischargable in bankruptcy (CSSD brief at 8-9) misses the point.  The court did not discharge any debts owed to the county.  Instead, the court found Randy paid his welfare debt in full.  RT at 7-12, 14.

CSSD warns that if the court does not rule as CSSD wishes, the state may “lose federal funding” under the AFDC program.  CSSD brief at 5.  That assertion is untenable.  California’s AFDC funding is based on having a “State plan” in compliance with federal law, not on CSSD’s collection in any individual case.  See generally 45 C.F.R. parts 300-310.  45 C.F.R. §301.10 explains that the State plan shows how the state will comply with federal law and “contains all information necessary for the Office to determine whether the plan can be 

approved, as a basis for Federal financial participation in the State program.”  (Emphasis added.)  


California’s State plan is found in the Cal. Dept. of Social Services Manual of Policy and Procedures.  That manual, like the federal and state law on which it is based, provides that all support payments collected in excess of those needed to reimburse the state for AFDC payments “will be paid to the family as an excess payment.”  MPP §12-410.125(b)(1).

The July 15 order complies with both federal and state law because it allowed CSSD to collect family support up to the amount of welfare assistance paid for Raymond from day one.  Because any family support collected over that amount must be disbursed to the custodial spouse, the July 15 order properly stops CSSD from collecting further family support arrears from Randy because his wife Susan has waived them.

III.
THE MOTION SHOULD BE DENIED BECAUSE CSSD FAILED TO EXPLAIN WHY ITS AUTHORITIES WERE NOT INCLUDED IN ONE OF ITS FOUR PRIOR BRIEFS

Code of Civil Procedure §1008 places strict limits on a party’s ability to seek reconsideration of an order.  The motion must be based upon “new or different facts, circumstances, or law” and the moving party must submit an affidavit explaining why the new facts, circumstances or law were not included in previous briefs.  Code Civ. Proc. §1008(a); Baldwin v. Home Savings of America (1997) 59 Cal.App.4th 1192, 1200 (“[W]e hold that the diligence requirement applicable to motions to reconsider on the basis of different facts is also applicable to motions to reconsider on the basis of different law.”) (footnote omitted).  An attorney’s failure to properly brief the issue the first time is not a valid basis for reconsideration.  Baldwin v. Home Savings of America, 59 Cal.App.4th at 1197-98.

Here, CSSD did not submit an affidavit explaining why it did not provide the federal and state law in one of its previous four briefs as it should have.  That failure should be dispositive.  This court has gone to great lengths to give CSSD every opportunity to present its case.  The court set the matter for a second hearing and additional briefing on June 3, four months after the initial hearing.  It then allowed CSSD to file two more briefs after the June 3 hearing prior to its July 15 ruling.  CSSD should have cited all relevant law in one of those briefs or adequately explained its failure to do so.

Some Courts of Appeal hold that the failure to comply with these requirements is jurisdictional, depriving a trial court of the power to change the ruling.  Gilberd v. AC Transit (1995) 32 Cal.App.4th 1494, 1500; Baldwin v. Home Savings of America, 59 Cal.App.4th at 1198.  Other Courts of Appeal, including our Second District, hold that the trial court has the inherent power to reconsider an order on its own motion at any time prior to entry of judgment.  Case v. Lazben Financial Co. (2002) 99 Cal.App.4th 172, 183-87.  

Here, the court should not reconsider this matter because CSSD had ample time and opportunities to fully brief the issues previously, CSSD’s current brief adds nothing to the contested issues, and the court followed both federal and state law in rendering its July 15 decision.

IV. CONCLUSION

CSSD’s motion should be denied.  
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