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NEIGHBORHOOD LEGAL SERVICES
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Pacoima, CA 91331
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Attorneys for Petitioner and Respondent

SUPERIOR COURT OF CALIFORNIA

COUNTY OF LOS ANGELES

	RANDY MENDEZ, 





Petitioner,

v.

SUSAN MENDEZ,





Respondent.


	Case No.  NWD 088272

(Hon. Randy Rhodes)

RESPONSE OF PETITIONER AND RESPONDENT TO CSSD’S FURTHER POINTS AND AUTHORITIES REGARDING ARREARAGES



	COUNTY OF LOS ANGELES,

                                         Party in Interest.
	Date:    July 15, 2004

Time:   8:30 a.m.

Place:   Dept. K 




I.
INTRODUCTION AND SUMMARY OF ARGUMENT

The issue in this case is how much money petitioner Randy Mendez must reimburse the L.A. County Child Support Services Department (CSSD) for welfare benefits paid to his wife, respondent Susan Mendez.  Randy and Susan (the parties) contend the answer is the amount Randy has been ordered to pay for family support up to the amount of welfare benefits the county paid Susan for their son Raymond while Randy was a noncustodial parent.  This caps Randy’s obligation at $11,598.

CSSD, on the other hand, contends the answer is the amount Randy has been ordered to pay for family support up to the amount of welfare benefits the county has ever paid Susan in her lifetime, including more than $26,000 in benefits paid before Raymond was born, for two children who are not Randy’s.  CSSD thus caps Randy’s obligation at $82,835.37.  Because the uncollected family support plus interest is less than this cap, CSSD contends it can collect the family support in full.

CSSD’s cap is calculated incorrectly because Randy is not responsible to support children who are not his.  The father of those children, not Randy, must reimburse CSSD for their support.  In addition, Randy cannot be required to repay aid given to his family after he and Susan reconciled because he was no longer a noncustodial parent and benefits granted to two-parent families need not be repaid.

CSSD’s collection cap should be determined by calculating the amount of welfare benefits paid for Raymond while Randy was a noncustodial parent.  This amount is based on the welfare benefits paid to Susan from July 1981 (the month before Raymond was born) to April 1, 1986, when the parties reconciled (and Randy was no longer a noncustodial parent) and the court terminated child and spousal support.  

The total welfare benefits paid during that period is $34,794.  That amount was paid for three children, Raymond and two others who are not Randy’s children.  Since welfare benefits are paid according to the number of eligible children, Randy should reimburse CSSD for one-third of $34,794, which is $11,598.  Under the policies of the California Department of Child Support Services, unreimbursed welfare amounts do not accrue interest.

Randy has paid CSSD $17,085.13 in reimbursements.  CSSD thus owes him a refund of $5,487.

CSSD’s other arguments, which address the calculation and collection of family support, miss the mark because they do not address the calculation of the unreimbursed welfare amounts, which limit CSSD’s collection.

Finally, the court should discharge any debt that may remain based on equitable considerations.  This case is different from most child support cases because the family reunified almost 20 years ago and still has a minor son to support.  The family has lived at the federal poverty level for more than two decades and, because CSSD attributes all of Randy’s payments to interest on the support obligation, the debt keeps increasing and will never be paid off.  

CSSD’s debt is overwhelming and relentless, and has caused the Mendezes substantial financial distress for many years.  Randy has paid CSSD more than the county spent on his son for welfare benefits.  The debt should be discharged in full.

II. FACTS AND BRIEF PROCEDURAL HISTORY
Most facts are set forth in the parties’ moving papers.  Joint Motion of Petitioner and Respondent to Stop District Attorney’s Enforcement of Spousal Support Arrearages (filed Dec. 4, 2003) (Joint Motion) at 1-3.  CSSD did not dispute any facts or legal arguments in the parties’ Joint Motion.  Responsive Declaration to Order to Show Cause or Notice of Motion (filed Dec. 30, 2003) at 1-2.

This motion initially sought to stop CSSD from collecting spousal support arrearages.  At the Feb. 19, 2004 hearing Deputy District Attorney Susan Jaeger agreed that CSSD would not only stop enforcement of the spousal support arrearages but it would stop enforcing all non-welfare support arrearages, and the court so ordered.  See Reporter’s Transcript of Proceedings (Feb. 19, 2004) at 2 (“Ms. Jaeger: . . . the court can simply order us today to cease enforcement of all non-welfare arrears at this time, and we will be glad to follow that order.  The Court:  That’s what I will order.”); Order Stopping L.A. County Child Support Services Department’s Enforcement of Non-Welfare Family Support Arrearages (filed March 8, 2004) at 2.  The issue before the court now is whether Randy owes CSSD any further reimbursement for welfare benefits.  

The court continued the motion to June 3, 2004 to allow CSSD to provide an accounting to answer this question.  CSSD failed to do so.  The parties did, however.  They submitted an accounting prepared by the L.A. County Department of Public Social Services (DPSS), which implements the welfare program at issue, Aid to Families with Dependant Children (AFDC).  A copy of that accounting and the declaration of DPSS Welfare Fiscal Analyst Joe Cordova, who prepared the accounting, were filed with the Supplemental Brief of Petitioner and Respondent to Stop Enforcement of Family Support Arrearages (filed May 27, 2004).  Copies of the accounting (DPSS Accounting) and declaration (Cordova dec.) are attached for the court’s convenience.

CSSD attached an “audit” to its most recent papers.  Child Support Services Department’s Further Points and Authorities (filed June 17, 2004) (CSSD brief), Exhs. 2, 3.  This audit is largely unexplained and fails to address the central issue of this case – how much welfare was paid for Raymond’s support and how much Randy has reimbursed CSSD for that welfare.

The parties submit the DPSS Accounting, Mr. Cordova’s declaration, and the support orders dated June 16, 1981, March 19, 1982, and Nov. 25, 1991 (attached to the Joint Motion as Exhs. 1, 2 and 5) as their Family Code §17526(c) breakdown.

/ / /

III.
CSSD’S COLLECTION SHOULD BE CAPPED AT THE WELFARE BENEFITS PAID TO RAYMOND WHILE RANDY WAS A NONCUSTODIAL PARENT

Welfare and Institutions Code §11477(a)(1) caps the assignment of support to CSSD at “the total amount of cash assistance provided to the family.”
  California law provides that Randy is responsible only for the amounts paid to support his son Raymond while Randy was a noncustodial parent.  That amount is $11,598 according to the DPSS Accounting and does not accrue interest according to the California Department of Child Support Services Manual of Policy and Procedures.

CSSD argues the §11477 cap is all aid ever paid to Susan Mendez, including benefits paid before Raymond was even born, benefits paid for two other children who are not Randy’s, and benefits paid to the family after Randy and Susan reconciled and reunited.  CSSD brief at 5-6.  As explained below, CSSD is incorrect on each issue.


A.
Randy is Not Responsible for Aid Paid to Children Who Are Not His

Susan had two children with another man before she had Raymond with Randy.  Declaration of Susan Mendez (Mendez dec.), ¶ 2.  She received $26,989.50 in welfare benefits for those children before Raymond was born.  Id.; DPSS Accounting at 10.  She also received welfare benefits for those children while she received benefits for Raymond.  Mendez dec., ¶ 2; Cordova dec., ¶ 3.  Randy is not responsible to reimburse CSSD for welfare benefits paid for those two children – their father is.

In County of San Diego v. Lamb (1998) 63 Cal.App.4th 845, 847-48, the county attempted to collect reimbursement for welfare benefits paid to the minor daughter of defendant Catherine Lamb after her minor daughter left home and had a baby.  Like CSSD in this case, the county asserted that “by receiving AFDC benefits, [the daughter] automatically assigned any support rights she had to County pursuant to [Welfare & Institutions Code] section 11477.”  Id. at 850-51.  But the Court of Appeal disagreed with the county, because the reimbursement obligation fell “only on the noncustodial parent or parents of the needy child.”  Id. at 851.  The “needy child” for whom welfare was provided was the minor daughter’s child, that is, Catherine Lamb’s grandchild.  Id.  Therefore, even though Catherine’s minor daughter received aid for her child and Catherine was responsible for her minor daughter’s support, and even though Catherine’s minor daughter had assigned her support rights to the county, Catherine did not have to reimburse the county for welfare payments made for her grandchild because that obligation fell on the father of that child.

The court explained that,

[T]he reference point of the reimbursement statute is the same as that of the eligibility statute, namely, the needy child who has been deprived of parental support or care due to the absence of one or more of the child’s parents from the child’s home. [Citation.]  It follows that the noncustodial parent upon whom [Welfare and Institutions Code] section 11350 imposes a reimbursement obligation is the parent whose absence made the needy child eligible for aid under the AFDC program in the first place.

Id. at 850.  The court held that Catherine could thus not be required to reimburse the county for welfare payments made to her minor daughter and her child.  Id. at 850-51.
  


Similarly, the noncustodial parent who must reimburse CSSD for the welfare benefits paid to Susan’s other two children is the father of those children, not Randy.

/ / /

B.
CSSD Cannot Recoup Welfare Benefits Paid to the Mendez Family After Randy and Susan Reconciled in April 1986 


Susan and Randy reconciled and began living together again on or about April 1, 1986.  Mendez dec., ¶ 3.  That is why the court, on Nov. 25, 1991, terminated the spousal and child support obligations as of April 1, 1986.  Mendez dec., ¶ 3, Joint Motion, Exh. 5.  The parties received AFDC benefits after they reconciled because Randy was physically disabled.  Mendez dec., ¶ 4.  CSSD cannot make Randy reimburse the county for AFDC benefits paid after the parties reconciled in April 1986 and qualified for aid as a two-parent household because Randy was no longer a noncustodial parent.  Ogdon v. Workmen’s Compenstion Appeals Bd. (1974) 11 Cal.3d 192, 199-200.


During and after 1986 the Mendez family qualified for AFDC benefits, even though both parents were in the household, because Randy’s physical disability prevented him from supporting the family.  Welf. & Inst. Code §11250(a).  These welfare benefits cannot be recouped.  In Ogdon v. Workmen’s Compenstion Appeals Bd., the Supreme Court pointed out that at common law “a recipient of charity was under no obligation to repay the government agency disbursing such charity.”  The Court further explained that 

In the absence of statute therefore no liability rests upon the recipient of public assistance in this state to reimburse the state or county for aid legitimately obtained and granted.  California is one of the states which has not made any statutory provision for recoupment or reimbursement of AFDC benefits properly paid.  

11 Cal.3d at 199-200 (citations and footnotes omitted).  


Although Welfare and Institutions Code §11350 imposes a reimbursement obligation on a noncustodial parent (County of San Diego v. Lamb, 63 Cal.App.3d at 850-51), Randy was not noncustodial after the parties reconciled and remarried.  CSSD thus cannot recoup the welfare benefits paid to the two-parent Mendez family after Randy and Susan reconciled in April 1986.

C.
Welfare Benefits are Attributable to the Children, Not the Custodial Parent


County of San Diego v. Lamb also shows that AFDC benefits are paid based on the number of eligible children, not the mother, as DPSS Fiscal Analyst Joe Cordova stated.  Cordova dec., ¶ 4.  Had a portion of the AFDC Ms. Lamb’s minor daughter received been attributable to the minor daughter, not Ms. Lamb’s grandchild, the court would have held Ms. Lamb liable to reimburse the county for that amount.  But the full AFDC award was attributed to Ms. Lamb’s granddaughter, thus Ms. Lamb did not have to reimburse the county at all.  63 Cal.App.4th at 849-51.

D.
The Cap Should be Calculated by Dividing the Total Benefits Paid During the Relevant Period by the Number of Children Receiving Aid, Without Adding Interest


CSSD offers no method to calculate the amount of benefits that can be attributed to Raymond because its position is that the §11477 cap is all benefits ever paid to Susan, no matter when paid or for which children.  CSSD brief at 5-6.  The correct method, however, should consider the relevant time period and account for the fact that benefits are paid based on the number of eligible children.  This method not only makes sense, but is consistent with the Court of Appeal’s reasoning and holding in Lamb and the testimony of DPSS Welfare Analyst Joe Cordova.  Cordova dec., ¶ 4.

Under this method, Randy is responsible to reimburse the county for one-third of the amount of AFDC paid to Susan from July 1981 (the month before Raymond was born) through the end of March 1986 (when the parties reconciled and the court ordered spousal and child support to stop).  The total amount of AFDC paid during this period was $34,794. Cordova dec., ¶ 3.  Because this aid was paid on behalf of three children, two of whom were not Randy’s (Cordova dec., ¶ 3, Mendez dec., ¶ 2), the one-third attributable to Raymond’s support is $11,598.  

Unreimbursed welfare assistance does not accrue interest.  Cal. Dept. of Child Support Services Manual of Policy and Procedure (MPP) §12-405(u)(3).  MPP §12-405(u)(3) defines “Unreimbursed Assistance Pool (UAP)” as the total amount of welfare benefits that have not been repaid.  That section also provides that “No interest accrues on the UAP.”  A copy of MPP §12-405(u) is attached.
  

The DPSS accounting shows Randy has reimbursed the county $17,085.13 through November 2003.  Cordova dec., ¶ 5.  Randy has thus reimbursed the county $5,487.13 more than the county paid in welfare benefits for his son.

Any calculation that requires Randy to repay more welfare benefits than those fairly attributed to Raymond from July 1981 to April 1986 would violate not just California law, but the Due Process clauses of both the California and U.S. Constitutions.  See, e.g., Kavanau v. Santa Monica Rent Control Bd. (1997) 16 Cal.4th 761, 771.

IV.
CSSD’S OTHER ARGUMENTS MISS THE POINT BECAUSE THEY DO NOT ADDRESS THE CAP ON CSSD’S COLLECTION

Because CSSD’s collection from Randy is capped by the amount of welfare paid to Susan for Raymond, most of CSSD’s other arguments are irrelevant.

A.
The 1997 Order is Irrelevant Because CSSD’s Collection Cap is $11,598

CSSD asserts that a Nov. 13, 1997 order that Randy owes family support totaling $47,538.90 as of Sept. 5, 1995 is res judicata and that CSSD can collect that amount plus interest from him, now totaling $77,141.95, until paid in full.  CSSD brief at 3.

The flaw in this argument is that CSSD’s collection of support from Randy is capped by the welfare paid for Raymond, which is $11,598.  
B.
While Interest May Accrue on Unpaid Family Support, it Does Not Accrue on the Welfare Reimbursement Amount

CSSD asserts that interest accrues on unpaid support as a matter of law.  CSSD brief at 2.  This argument misses the mark because CSSD’s collection cap is the amount of welfare paid to Raymond, and the welfare reimbursement amount does not accrue interest.  

The DPSS Accounting follows the MPP §12-405(u)(3) “no interest” rule.  It does not add interest to the unreimbursed welfare assistance and it credits every dollar Randy paid towards the principal of the unreimbursed welfare assistance.    

The interest that accrues on the unpaid family support is largely irrelevant because the amount of support CSSD can collect from Randy is capped by the amount Randy owes for welfare reimbursement, which does not accrue interest.

C.
While Child Support Arrears May be Collectible by Susan Until Paid in Full, They do Not Increase the Amount That CSSD can Collect From Randy for Welfare Reimbursement


CSSD asserts that child support arrears are collectible until they are paid in full.  CSSD brief at 3.  CSSD again misses the mark because CSSD’s cap on collecting from Randy is the amount of welfare benefits paid to his son Raymond, not the amount of unpaid child support.  While Susan may have the right to collect family support arrears until they are paid in full, CSSD does not.  Susan has waived her right to collect any unpaid support.  Joint Motion, Declaration of Susan Mendez, ¶¶ 4, 5, 6.

V.
THE COURT SHOULD DISCHARGE ANY DEBT THAT MAY BE OWED BASED ON EQUITABLE CONSIDERATIONS

A trial court has discretion to reduce the amount of support arrearages.  City and County of San Francisco v. Funches (1999) 75 Cal.App.4th 243, 247-48.  Equitable principles apply to the determination of the amount of arrearages a parent may owe.  Marriage of Dancy (2000) 82 Cal.App.4th 1142, 1148-49.  “To this end, the trial court may consider whether there are equitable reasons for refusing to enforce a parent’s support obligation in its entirety.”  Id. (citations omitted, emphasis added).

In Funches, the trial court reduced child support arrearages of $12,645 to $5,000 because the court felt “it would be unjust, because of the City’s delay in seeking recoupment, for defendant’s obligation for past support to be a financial burden he would bear for many years into the future.”  Id. at 247.  The court also found it might interfere with the defendant father’s efforts to reunify with the child, who was living in a public group home.  Id.  The Court of Appeal upheld the reduction for those reasons.  Id. at 247-48.

This case is different than most child support cases because the Mendezes remarried more than a decade ago, Randy reunified with his son, and the family still has another minor son to support.  Randy has been repaying CSSD for almost 20 years.  According to CSSD’s audit, the arrearages keep increasing because all of Randy’s $17,085 payments have been applied only to interest.  See CSSD brief, Exh. 3, p. 1 (crediting all payments to interest and none to principal).  This is not a financial burden Randy will simply “bear for many years into the future” as in Funches, it is a burden that, according to CSSD’s calculations, will never end.  This burden falls on Susan and their minor son as well.

The Mendez family has lived at or near the federal poverty level for more than two decades.  Joint Motion, Declaration of Susan Mendez, ¶ 5.  CSSD’s collection of arrearages caused the Mendezes to almost lose their home to foreclosure in 2001.  Id.  It also prevents them from refinancing their home mortgage because of CSSD’s $82,835 judgment lien on their home.  Id.  The inability to refinance keeps the monthly mortgage payments higher than they would otherwise be, making it difficult for the Mendezes to pay for other necessities. Id.

  The Mendezes have suffered tremendous financial burdens over the years, much of it caused by CSSD’s overwhelming and relentless debt.  The Mendezes have paid CSSD more than the county paid to support Raymond.  The debt should be discharged in full.

VI.
CONCLUSION

All welfare reimbursement and family support arrearages should be discharged in full and the Mendezes given a refund of excess payments made.  CSSD should be ordered to take all actions necessary to remove its lien on the Mendezes’ home and otherwise stop all enforcement actions in this case.  A proposed order was submitted on March 27, 2004.

Date:





Neighborhood Legal Services







of Los Angeles County







________________________________







David Pallack, Attorneys for

Petitioner and Respondent

DECLARATION OF SUSAN MENDEZ


I, Susan Mendez, declare:

1.
I am the respondent in this action.  I have personal knowledge of the facts stated herein and if called as a witness could and would competently testify thereto.  I make this declaration in support of the parties’ motion to stop CSSD’s enforcement of arrearages.

2.
I had two children with another man before I had Raymond Mendez with Randy Mendez.  I received welfare benefits for those two children before and at the same time I received welfare benefits for Raymond.

3.
Randy Mendez and I reconciled and began living together again on or about April 1, 1986.  That is why the court, on November 25, 1991, ordered that spousal and child support were terminated effective April 1, 1986.

4.
Randy and I received welfare benefits after we reconciled because Randy was very ill.  He was so physically disabled that he could not support the family.

I declare under penalty of perjury, under the laws of the State of California, that the foregoing is true and correct.  Executed this ___ day of June 2004 at Pacoima, California.







__________________________________







Susan Mendez

� Welfare and Institutions Code §11477 provides in pertinent part that: “As a condition of eligibility for aid paid under this chapter, each applicant or recipient shall do all of the following: (a)(1) Assign to the county any rights to support from any other person the applicant or recipient may have on his or her own behalf or on behalf of any other family member for whom the applicant or recipient is applying for or receiving aid, not exceeding the total amount of cash assistance provided to the family under this chapter. . . .”  (Emphasis added.)


� The court noted that Catherine had no duty to support her grandchild under Family Code §3930.  Id. at 851, n. 5.  Randy similarly has no duty to support Susan’s other two children.  Clifford S. v. Superior Court (1995) 38 Cal.App.4th 747, 752 (“A stepparent has no legal obligation to support his or her stepchild.”).


� The full MPP is available online at the Department of Child Support Services website.
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