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David Pallack, State Bar No. 90083

NEIGHBORHOOD LEGAL SERVICES

  OF LOS ANGELES COUNTY

13327 Van Nuys Boulevard

Pacoima, CA 91331

Telephone: (818) 834-7520

Attorneys for Petitioner and Respondent

SUPERIOR COURT OF CALIFORNIA

COUNTY OF LOS ANGELES

	RANDY MENDEZ, 





Petitioner,

v.

SUSAN MENDEZ,





Respondent.


	Case No.  NWD 088272

NOTICE OF MOTION AND JOINT MOTION OF PETITIONER AND RESPONDENT TO STOP DISTRICT ATTORNEY’S ENFORCEMENT OF SPOUSAL SUPPORT ARREARAGES



	COUNTY OF LOS ANGELES,

                                         Party in Interest.
	Date:    Jan. 12, 2004

Time:   8:30 a.m.

Place:   Dept. K 





TO THE COUNTY OF LOS ANGELES AND ITS ATTORNEY OF RECORD, THE DISTRICT ATTORNEY:


PLEASE TAKE NOTICE THAT at the date and time listed above or as soon thereafter as the matter may be heard petitioner Randy Mendez and respondent Susan Mendez will jointly ask the court for an order that the District Attorney stop taking enforcement actions to collect spousal support arrearages and accruing interest and to reduce the lien on their home so it reflects only outstanding child support arrearages.


This motion will be based on the grounds that respondent, who is the party for whom the spousal support was ordered, reconciled with petitioner in 1986 and has repeatedly asked the District Attorney to stop collecting spousal support arrearages over the last 17 years.  Although the court ordered the District Attorney to stop enforcing the spousal support arrearages in 1991, the District Attorney resumed their collection in 1995.


This motion will be based on this notice, the attached memorandum of points and authorities and declarations, all pleadings, papers and other documents on file in this action, and on such other evidence that may be presented at the hearing.

Date:


Neighborhood Legal Services




 of Los Angeles County




_________________________________




David Pallack




Attorneys for Petitioner and Respondent
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I.
INTRODUCTION


This motion seeks to stop the District Attorney from continuing to collect spousal support arrearages because the spouse entitled to them does not want them and has repeatedly asked the District Attorney to stop collecting them.  She did so because the parties remarried more than a decade ago and the District Attorney’s collection actions cause them and their minor child severe financial hardship.  

The spouses divorced in 1982, reconciled in 1986, remarried in 1990, and remain married with their 15-year-old son living with them.  The family has lived at or near the federal poverty level for two decades.  The District Attorney’s collection of the spousal support arrearages caused the family to almost lose their home to foreclosure in 2001.  It also prevents the family from refinancing their home mortgage because the District Attorney placed a judgment lien on their home.  The current balance is $63,874.62, of which about $45,798 constitutes spousal support arrearages and about $18,076 is child support arrearages.  The inability to refinance keeps the monthly mortgage payments higher than they would otherwise be, making it difficult for the family to pay for other necessities.  It also prevents the family from possibly repaying in full the child support arrearages through a refinanced loan.

II. FACTS

Petitioner Randy Mendez and respondent Susan Mendez were first married on December 8, 1978.  Raymond Martin Mendez, the child for whom Randy owes child support arrearages, was born on August 11, 1981.  The Mendezes separated in 1981 and their divorce became final in 1982.  On June 16, 1981, Randy was ordered to pay spousal support of $550 per month for five months and $450 per month thereafter.  A copy of that minute order is attached as Exhibit 1.  Susan began receiving Aid to Families With Dependent Children (AFDC) while pregnant with Raymond and on March 19, 1982, Randy was ordered to pay child support for Raymond of $225 per month and spousal support for Susan of $225 per month beginning April 1, 1982.  A copy of that minute order is attached as Exhibit 2.  On June 15, 1983, the District Attorney began enforcing the child and spousal support pursuant to the Welfare and Institutions Code.  A copy of the District Attorney’s Notice of Assignment of Support Rights, etc. is attached as Exhibit 3.

Randy and Susan reconciled in 1986 and remarried on December 8, 1990.  They had one more child after reconciling, Joey, born January 5, 1988, who is now 15 years old and lives with them.  Raymond is now 22 years old and is in the Coast Guard, stationed in Massachusetts.

After Randy and Susan reconciled in 1986, Susan asked the District Attorney to stop enforcing the spousal support.  The District Attorney, however, continued to collect both spousal and child support for several years.  On October 18, 1991, the District Attorney filed a motion seeking an order terminating its enforcement of the spousal support.  According to the notice of motion, “The basis for this motion is that the custodial parent has requested that the District attorney stop enforcing the support obligation.”  A copy of that notice of motion is attached as Exhibit 4.  On November 25, 1991, the court terminated both spousal and child support as of April 1, 1986.  A copy of that order is attached as Exhibit 5.

On August 10, 1992, the District Attorney applied for a renewal of the child support judgment only, seeking a total of $13,468.24.  A copy of that application is attached as Exhibit 6.  The District Attorney did not renew the spousal support arrearages.

Three years later, however, the spousal support arrearages inexplicably resurfaced and were included in a wage and earnings assignment order stating Randy owed $13,468.24 in child support arrears as of August 10, 1992 (the date of the renewal of judgment application) and $34,070.66 in spousal support arrears as of June 27, 1995.  A copy of the wage and earnings assignment order is attached as Exhibit 7.

The spousal support judgment presents a huge financial burden to Susan and Randy and their son.   The Mendezes have lived at or near the federal poverty level for decades.  Susan earns about $18,000 per year as a teacher’s aide in the Palmdale Unified School District and Randy, who has recurring health problems, works sporadically as a driver in the entertainment business.  On August 1, 2001, the Mendezes’ home was put in foreclosure because they had difficulties making their mortgage payments.  These difficulties were caused in part by the District Attorney’s collection of spousal support arrearages and accruing interest.  Although the Mendezes eventually got their property out of foreclosure, the spousal support arrearages present a constant financial burden to them and their son because Randy’s wages are often over-garnished without refund and they lose their income tax refunds.  In addition, the District Attorney recorded a lien on their home on December 5, 1996 for unpaid arrearages as of September 5, 1996.  A copy of that lien is attached as Exhibit 8.  The arrearages total $63,874.62 as of October 9, 2003, and of that amount, about $45,798 is for spousal support and about $18,076 is for child support.  This lien prevents the Mendezes from refinancing the home and reducing their monthly mortgage amount, causing them further financial distress.  Moreover, if they could refinance the home, they might be able to pay in full the outstanding child support arrearages, thus closing the District Attorney’s case.

III.
THE SPOUSAL SUPPORT ARREARAGES SHOULD BE DISCHARGED BECAUSE THE SPOUSE ENTITLED TO THEM DOES NOT WANT THEM COLLECTED

A spouse may waive enforcement of a spousal support order.  In re Marriage of Paboojian (1987) 189 Cal.App.3d 1434, 1438; In re Marriage of Fogarty and Rasbeary (2000) 78 Cal.App.4th 1353, 1360-61.  In Paboojian, the spousal support was waived by a single oral statement in a telephone conversation.  189 Cal.App.3d at 1437 (“‘Take care of the children and forget the alimony.’”), 1438-39.

“[A] court has the inherent authority to determine the amount of a judgment, including any credit to which the judgment debtor is entitled.”  County of Shasta v. Smith (1995) 38 Cal.App.4th 329, 334.  The obligated parent may obtain a determination of the amount of arrearages properly owed through a noticed motion.  Id.  Equitable principles apply to such determinations.  Marriage of Dancy (2000) 82 Cal.App.4th 1142, 1148-49.  “To this end, the trial court may consider whether there are equitable reasons for refusing to enforce a parent’s support obligation in its entirety.”  Id. (citations omitted).

Here, Susan first told the District Attorney to stop collecting spousal support in 1986 and she continued to make that request for more than 15 years.  In 1991, the District Attorney asked for and received a court order to stop collecting spousal support as of April 1986.  Moreover, the District Attorney did not renew the spousal support judgment in 1992 when it renewed the child support judgment.  The spousal support, however, was inexplicably reinserted into the judgment in 1995.  This should not have happened and has caused substantial hardship to Susan, Randy and their son.  Because Susan voluntarily released her right to spousal support years ago, the spousal support arrearages and their accrued interest should be discharged from the support judgment against Randy.  Marriage of Paboojian, 189 Cal.App.3d at 1438.

IV.
CONCLUSION

The spousal support judgment and all accrued interest, in the amount of about $45,798 as of October 9, 2003, should be discharged in full and the District Attorney should be ordered to take all actions necessary to remove that portion of the lien on the Mendezes’ home and otherwise cease enforcement of that portion of Randy Mendez’s support arrearages.

Date:





Neighborhood Legal Services







of Los Angeles County







________________________________







David Pallack







Attorneys for 

Petitioner Randy Mendez and Respondent Susan Mendez

DECLARATION OF SUSAN MENDEZ


I, Susan Mendez, declare:

1.
I am the respondent in this action.  I have personal knowledge of the facts stated herein and if called as a witness could and would competently testify thereto.  I make this declaration in support of the parties’ Motion to Stop Enforcement of Spousal Support Arrearages.

2.
Randy Mendez and I were first married on December 8, 1978.  Our first son, Raymond Martin Mendez, was born on August 11, 1981.  Randy and I separated in 1981 and our divorce became final in 1982.  I began receiving Aid to Families with Dependent Children (AFDC) while I was pregnant with Raymond.

3.
Randy and I reconciled in 1986 and had our second son, Joey, on January 5, 1988.  Randy and I remarried on December 8, 1990 and are still married.  Joey is now 15 years old and lives with us.  

4.
I asked the District Attorney to stop collecting spousal support shortly after Randy and I reconciled in 1986.  The District Attorney, however, continued to take enforcement actions to collect both spousal support and child support.  Finally, in October 1991, the District Attorney filed a motion asking the court to terminate the collection of spousal support.  The court granted that motion.  In 1995, however, the District Attorney started enforcing the spousal support judgment again.  I do not know why the District Attorney started doing this again.

5.
The District Attorney’s collection of the spousal support arrearages is a huge financial burden on me, my 15 year old son, and Randy.  Randy and I have lived at or near the federal poverty level for more than 20 years.  I earn $14,26 per hour as a teacher’s aide in the Palmdale Unified School District.  I am paid for 7 hours a day, 181 days per year, which totals $18,067.42 for my gross annual salary.  Randy has had serious health problems since the mid-1980s and works intermittently as a driver in the entertainment industry.  On August 1, 2001, our home in Lancaster was put in foreclosure because we had difficulties making our mortgage payments.  These difficulties were caused in part by the District Attorney’s collection of spousal support arrearages and accruing interest.  Although we eventually got our property out of foreclosure, the spousal support arrearages present a constant financial burden to us. Randy’s wages are often garnished for more than the monthly amount due and we do not get a refund of the excess taken.  In addition, both our federal and state income tax refunds are intercepted every year.  Further, the District Attorney recorded a lien on our home on December 5, 1996 for unpaid support.  I understand the total support owed as of October 31, 2003 is $63,874.62.  This lien not only consumes most or all of the equity in our home, it makes it impossible for us to refinance our home and reduce our monthly mortgage amount, causing us further financial distress.  Moreover, if we could refinance our home without the spousal support arrearages, we might be able to pay in full the outstanding child support arrearages, thus closing the District Attorney’s case.

6.
Please order the District Attorney to stop all enforcement actions for spousal support arrearages and interest, including reducing the lien on our home to reflect only the child support arrearages.


I declare under penalty of perjury, under the laws of the State of California, that the foregoing is true and correct.  Executed this ___ day of November 2003 at ______________, California.







__________________________________







Susan Mendez

DECLARATION OF RANDY MENDEZ


I, Randy Mendez, declare:

1.
I am the petitioner in this action.  I have personal knowledge of the facts stated herein and if called as a witness could and would competently testify thereto.  I make this declaration in support of the parties’ Motion to Stop Enforcement of Spousal Support Arrearages.

2.
Susan Mendez and I were first married on December 8, 1978.  Our first son, Raymond Martin Mendez, was born on August 11, 1981.  Susan and I separated in 1981 and our divorce became final in 1982.  On June 16, 1981, I was ordered to pay spousal support of $550 per month for five months and then $450 per month after that.  Later that amount was reduced to $225 per month.

3.
Susan and I reconciled in 1986 and had our second son, Joey, on January 5, 1988.  Susan and I remarried on December 8,1990 and are still married.  Joey is now 15 years old and lives with us.

4.
Susan’s declaration has an accurate description of the financial problems we suffer as a result of the District Attorney’s enforcement of spousal support arrearages.


I declare under penalty of perjury, under the laws of the State of California, that the foregoing is true and correct.  Executed this ___ day of November 2003 at ______________, California.







__________________________________







Randy Mendez

DECLARATION OF DAVID PALLACK

I, David Pallack, declare:

1.
I am an attorney authorized to practice before all state courts of California and am employed by Neighborhood Legal Services of Los Angeles County, attorneys for petitioner Randy Mendez and respondent Susan Mendez.  I have personal knowledge of the facts set forth herein and if called as a witness, could and would competently testify thereto.  I make this declaration in support of the parties’ Motion to Stop Enforcement of Spousal Support Arrearages.

2.
On October 8, 2003, I left a voicemail for Susan Jaeger, the deputy city attorney assigned to the Mendezes’ case, asking her for the total arrearages due and the amount of each, spousal support and child support.  Later that day, October 8, Ms. Jaeger left me a voicemail message in response stating that the total balance due from Randy Mendez for support arrearages was $63,874.62.  I called Ms. Jaeger back and left a voicemail asking her for the amount for each arrearage.  On October 15, Ms. Jaeger left me a voicemail stating that she could not determine the amount of each arrearage without conducting an audit.  

3.
In 1995, spousal support was 71.7% of the total and child support was 28.3% of the total, according to the amounts the District Attorney listed in the Wage and Earnings Assignment Order attached as Exhibit 7.  Using those percentages, as of October 9, 2003, there was $45,798.38 due for spousal support and $18,076.62 due for child support.

4.
In 2001 I represented Randy and Susan Mendez in an action against their lender to stop the foreclosure of their home, which was occasioned by the Mendezes’ inability to timely make their mortgage payments.  I believe the District Attorney’s collection of support contributed to their inability to make those mortgage payments.


I declare under penalty of perjury under the laws of the State of California that the foregoing is true and correct.  Executed this ___ day of November 2003 at Pacoima, California.







___________________________________








David Pallack

_____________________________________________________________________________ 

NOTICE AND MOTION TO STOP ENFORCEMENT OF SPOUSAL SUPPORT ARREARAGES

