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This Stipulation of Settlement (“Stipulation”) is entered into by and between plaintiffs ROSA M. VEGA, SUSANA LOPEZ LIRA, and CHRISTOS XENOPHON GOUSSIS, individually and on behalf of all others similarly situated (the “Plaintiffs”), and VERNA EGGLESTON, as Commissioner of the New York City Human Resources Administration (“HRA”) and LINDA GIBBS, as Commissioner of the New York City Department of Homeless Services (“DHS”) (collectively, “City defendants”); and BRIAN J. WING, as Commissioner of the New York State Office of Temporary and Disability Assistance; JOHN A. JOHNSON, as Commissioner of the New York State Office of Children and Family Services; and ANTONIA NOVELLO, as Commissioner of the New York State Department of Health (collectively, “State defendants”).

WHEREAS, Plaintiffs commenced the above-captioned lawsuit seeking declaratory and injunctive relief for defendants’ alleged failures to provide adult protective services in accordance with applicable laws and regulations;

WHEREAS, Defendants deny any wrongdoing or any liability to Plaintiffs;

WHEREAS, Plaintiffs and Defendants, and each of them, desire to avoid incurring any further time, costs and expense and the uncertainty of litigation and seek to resolve all matters included in this action in an amicable fashion;

WHEREAS, the plaintiffs and City defendants have negotiated the contents of new case management procedures to be followed by defendants EGGLESTON and GIBBS in the administration of the Adult Protective Services program (“APS”) and DHS, respectively;

THE PLAINTIFFS AND DEFENDANTS HEREBY AGREE to the terms and conditions set forth below.

DEFINITIONS

1. 
The following definitions apply throughout this Stipulation, unless otherwise indicated:

(a)     
“APS”: The Adult Protective Services program of the New York City Human Resources Administration.

(b)     
 “APS eligible”: A person 18 years of age or older, who is unable, because of a physical or mental impairment, to manage his or her own resources, carry out the activities of daily living, or protect himself or herself from physical abuse, sexual abuse, emotional abuse, active, passive or self neglect, financial exploitation or other hazardous situations without assistance from others, and who has no one who is willing and able to assist him or her responsibly, as set forth in N.Y. Soc. Serv. L. § 473 and as further defined by 18 N.Y.C.R.R. § 457.1(c).

(c)     
 “Assessment”:  The process of determining whether a person is eligible for APS services that takes place at APS Borough offices after a case has been forwarded by the Central Intake Unit to an APS Borough Office.

(d)     
“CIU”:  APS’s Central Intake Unit.

(e)     
“Client”:  Someone who applies or is referred to APS for services.

(f)     
“Commence an Investigation”: Forward an APS Central Intake Referral Form for a client from CIU to the appropriate APS borough office.

(g)     
“Faces (or faced) eviction”: Is the subject of a legal action or proceeding seeking his/her eviction, or resides in a housing accommodation where s/he is not a legal tenant and is at immediate risk of becoming homeless.

(h)     
 “HASA”: The HIV/AIDS Services Agency of the New York City Human Resources Administration.

(i)     
 “HCSP”: The Home Care Services Program of the New York City Human Resources Administration.

(j)     
 “Public benefits”: Family Assistance, Safety Net Assistance, Food Stamps, Medicaid, or SSI.

(k)     
“Third party”: A person or agency that APS identifies as potentially willing and able to assist a client responsibly.

(l)     
“Referral”:  Any written or verbal information provided to APS in which a specific person is identified as apparently in need of protective services for adults.

CLASS CERTIFICATION
2. 
A class of plaintiffs shall be certified, consisting of:
All persons who reside in New York City and (1) who are APS eligible; (2) who have been or will be referred to APS or who have or will apply to APS; (3) who have been or will be (a) denied APS eligibility based on the ground that there is a third party who is willing and able to assist them responsibly or on the fact that the person’s stated need is for shelter or (b) improperly denied appropriate eviction prevention and/or housing relocation services during assessment; and (4) who are not HASA clients at the time of referral or application to APS.

DEFENDANT EGGLESTON’S COMMITMENTS
Record-Keeping

3. 
HRA will record all applications for APS and referrals to APS for services in an electronic database or on easily accessible logs.

4. 
CIU will request and, if provided, record at a minimum the following information concerning each application or referral from the person making the application or referral:

(a)     
whether the client has a physical or mental impairment, and if so, the nature of the impairment; 

(b)     
whether the client’s impairment renders him or her unable to advocate for himself or herself, or unable to obtain services necessary for his or her own care and protection;

(c)     
whether the client is willing to accept home care;

(d)     
whether any of the following potential risk factors are present:  

(i) 
the client is unable to manage his or her finances; 

(ii) 
the client  faces eviction; 

(iii) 
the client is subject to environmental hazards; 

(iv) 
the client is unable to manage his or her activities of daily living; 

(v) 
the client is being financially exploited; or

(vi) 
the client is being abused and, if so, by whom;

(e)     
the identity of any third parties; and 

(f)     
if any third party is identified, the type of assistance provided by the third party.

If CIU is unable to obtain enough information to make a determination of eligibility, CIU must forward the case to assessment.  APS staff assigned to assessment will obtain and record at a minimum the information specified above, and whether the person has available income, assets or health insurance, to the extent that this information has not been obtained by CIU and can be obtained from the referral source, the client, and any third party or parties.  

Timely Commencement of Investigations
5. 
Upon determining that an adult appears to be eligible for APS, CIU will make a determination as to whether a life-threatening situation exists.  If a situation is designated as life-threatening, APS will commence an investigation as soon as possible but not later than 24 hours after receipt of the application or referral and will make a visit to the client within 24 hours of the application or referral, unless the client has been relocated to a hospital or residential care facility or it is otherwise determined that the client is no longer in danger of immediate harm.  In response to applications and referrals not designated as life-threatening situations, APS will commence an investigation within 72 hours of receipt of the application or referral and will make a visit to the client within three working days of the application or referral.

APS Eligibility
6. 
HRA will not reject an APS application or referral, or fail to provide appropriate services during the assessment period, for a client who otherwise appears to be APS eligible, for any of the following reasons (whether alone, or in combination): 

(a)     
such person’s essential need is for shelter; or

(b)     
such person is being helped by a third party or parties, if 

(i) 
APS has not contacted the third party or parties, or 

(ii) 
the client may nonetheless be APS eligible because:

(A) 
the third party has a limited role in assisting the client; 

(B) 
APS has received an allegation or other evidence that the third party is exploiting the client; 

(C) 
the assistance provided by the third party will terminate in the foreseeable future; or 

(D) 
for some other reason, it cannot be reasonably assumed based on the information provided by the referral source or others, after a thorough examination, that the third party will ensure that the client’s essential needs will be met in a responsible manner for the foreseeable future. 

7. 
CIU will accept a referral involving an adult in a hospital or other protective setting and forward it to the appropriate APS Borough Office if:  

(a)     
the hospital or other protective setting has provided information leading CIU to conclude that the patient will return to the community upon discharge; 

(b)     
the hospital or other protective setting provides information to APS indicating that it has satisfied any legal obligations it has to ensure that discharge is appropriate; and 

(c)     
there is evidence to indicate that the patient may be eligible for APS upon returning to the community.  

8. 
If CIU determines that a client has an active HCSP case, then CIU will not reject the case automatically, but will coordinate with HCSP to determine whether the case is APS eligible.  This coordination will not abrogate APS’s responsibilities under ¶¶ 3-6, 9, and 10 of this Stipulation.  An active HCSP case for a client will remain open with HCSP until APS sends HCSP written confirmation that the case has been accepted or rejected by APS.

9. 
If the client is referred to APS/CIU and APS/CIU does not forward the client to Assessment, HRA will provide the referrer written notice of its determination to not forward the client to Assessment within fifteen (15) days of the determination.  If the client is referred to APS/CIU and APS/CIU does forward the client to Assessment, HRA will provide the referrer written notice of its determination whether the client is eligible for APS within fifteen (15) days of the determination.  HRA need not provide notice to the client when CIU rejects a referral.

10. 
HRA will provide written notice of its determination of eligibility or ineligibility for APS to the client, except as provided in ¶ 9 above.  HRA will provide this notice within fifteen (15) days of the determination.  If an individual is determined ineligible for APS, this notice will include the specific reason(s) for the denial of services and cite to the specific law, regulation, and/or policy on which the decision is based.  In addition, if a reason for denial of APS is that there is  a third party who is both willing and able to provide needed services, the notice provided to the client will include the name and contact information of the third party.

Eviction Prevention and Housing Relocation
11. 
APS will address, promptly and appropriately, the eviction prevention and housing relocation service needs of clients who appear to be APS eligible while they are being assessed for APS services when delaying such services until after Assessment would be harmful to the client.

12. 
At the time of the initial referral or application or during the Assessment process, if APS receives information indicating that a Client faces eviction and the client appears to be APS eligible, then APS will ascertain the scheduled eviction date and take all reasonable steps appropriate under the circumstances to prevent the eviction of, or to attempt to relocate, the client on or before the eviction date.

13. 
The reasonable steps to prevent an eviction referred to in ¶ 12 above include:

(a)     
assisting the client in applying for and obtaining any public benefits for which the client may be eligible;

(b)     
assisting the client to contact family/friends to obtain support, such as family/friends arranging for roommates to share the rent;

(c)     
implementing home care or heavy duty cleaning, or applying for financial management if the client appears eligible for the services and such services would alleviate circumstances that have contributed to the eviction proceedings; 

(d)     
assisting the client to file an Order to Show Cause; in Housing Court;

(e)     
providing information to the Housing Court concerning the assistance APS is providing to the client; and

(f)     
commencing a proceeding under Article 81 of the New York Mental Hygiene Law.

The parties acknowledge that it is not always possible to prevent an eviction.  APS is not required to take any of the specific steps set forth in this paragraph unless it is appropriate under the circumstances.

14. 
If an eviction, as described in paragraph 12 above, cannot be prevented and the client is not relocated before the eviction, APS will:

(a)     
have staff present at the eviction; and

(b)     
if appropriate, assist the client in finding temporary housing, which may include escorting the client to the appropriate New York City Department of Homeless Services intake unit.

15. 
The reasonable steps to relocate a client referred to in ¶ 12 above include:

(a)     
assisting the client in applying for and obtaining any public benefits for which the client may be eligible;

(b)     
assisting the client in applying for admission to adult homes, nursing homes, SROs, or supported housing;

(c)     
assisting the client to apply for New York City Housing Authority or family-type homes for adults, all Section 8 voucher programs, or other supported housing;

(d)     
assisting the client to contact family/friends to arrange for long-term rehousing;

(e)     
coordinating with community agencies to arrange for long-term rehousing; and

(f)     
escorting the client to the appropriate New York City Department of Homeless Services intake unit.

APS is not required to take any of the specific steps set forth in this paragraph unless it is appropriate under the circumstances.

16. 
In order to facilitate compliance with ¶ 15 of this Stipulation, APS will maintain and update information on adult homes, nursing homes, SROs, supported housing, New York City Housing Authority  or family-type homes for adults, and Section 8 voucher programs, and will train its staff in using this information.

17. 
The circumstances that APS may consider in determining whether a particular step is appropriate under ¶¶ 12-15 above may include the following:  

(a)     
the nature of the client’s impairment;

(b)     
if the client has the capacity to make decisions, the client’s preferences;

(c)     
if the client has the capacity to make decisions, the client’s willingness to cooperate with APS;

(d)     
the client’s financial circumstances;

(e)     
whether the client receives, or is eligible for, any form of public benefits;

(f)     
whether the client has children or other family members living with him or her;

(g)     
if the client has pets, whether the client insists on keeping the pets;

(h)     
the reasons the client is being evicted;

(i)     
whether the eviction can be postponed, and if so, for how long; and

(j)     
the client’s need for long term care, if any.

18. 
APS must document in the case record any steps that are taken to prevent an eviction or relocate a client in accordance with ¶¶ 12 through 15 of this Stipulation.

19. 
If a client has capacity to make decisions, and is repeatedly uncooperative with APS’s efforts to prevent the eviction or to relocate the client, APS is not required to provide continued eviction prevention or relocation assistance to the client.  In any case in which APS stops providing eviction prevention or relocation assistance pursuant to this paragraph, APS must document in the case record the reasons for no longer providing eviction prevention or relocation assistance, including a description, with dates, of the occasions and manner in which the client was uncooperative and the client’s stated reasons for not cooperating.

HCSP Referrals to APS
20. 
HCSP will immediately refer to APS individuals who are being considered for, or have been receiving, HCSP services, if HCSP receives information indicating that the client may be APS eligible, because:

(a)     
it appears to HCSP, based on the observations of HCSP staff and/or observations that are made by contract agency staff and reported to HCSP, that an individual is not self-directing and does not have anyone to direct HCSP services; 

(b)     
the individual has essential needs that are known to, and cannot be met by, HCSP, and HCSP is not aware of anyone who is willing and able to assist the individual responsibly in meeting those needs; or 

(c)     
the individual’s HCSP services will terminate in the foreseeable future on the ground that the individual is financially ineligible for those services, and the information then available to HCSP suggests that the individual may be APS eligible when he or she stops receiving HCSP services.

Agency Procedures and Training
21. 
Within thirty (30) days after the date this Stipulation is signed by the Court, APS will revise its Central Intake Referral Form and Assessment Form to include all the information that this Stipulation requires APS to capture as part of Intake and Assessment.

22. 
Within thirty (30) days after the date this Stipulation is signed by the Court, HRA will issue the following case management procedures: 

Exhibit A.
Determining Whether “Someone is Willing and Able to Responsibly Assist.”

Exhibit B.
Referral of APS Client to Department of Homeless Services.

Exhibit C.
Assessment Protocol.

Exhibit D.
Eviction Prevention Procedure.

Exhibit E.
Referrals of Homeless Individuals to APS Central Intake Unit.

Exhibit F.
Referral from the Home Care Services Program (HCSP) to Adult Protective Services (APS).

These case management procedures, which have been agreed to by the parties, shall be issued solely for the purpose of providing training and guidance to APS staff.  Neither the case management procedures nor the provisions of any case management procedure may be enforced in any Court, in connection with this action or any other legal action or proceeding.  HRA may make changes to the case management procedures, but must provide plaintiffs with 30 days notice before making any such change.

23. 
Within ninety (90) days after the date this Stipulation is signed by the Court, defendants will provide plaintiffs’ counsel copies of training materials they will use in order to conduct training of all relevant staff on the contents of the case management procedures attached hereto, including both the substance of the training and identification, by job description, of staff to be trained.  Within one hundred and eighty (180) days after the date this Stipulation is signed by the Court, defendants will conduct training of all relevant staff on the contents of the case management procedures attached hereto, using materials agreed upon with plaintiffs’ counsel.  Defendants will conduct training of all new relevant staff on the contents of the case management procedures attached hereto, using materials agreed upon with plaintiffs’ counsel.

STATE DEFENDANTS’ COMMITMENTS
24. 
Within twelve (12) months after the date this stipulation is signed by the Court, Defendant Johnson will commence a case review of a random sample of the intake referrals and cases accepted for an APS assessment within the three (3) months prior to the initiation of the review.  The number of cases for the aforementioned case review will constitute a statistically significant sample based on generally accepted auditing standards and practices.  OCFS will make every reasonable effort to complete this review within 120 days of its commencement.  The purpose of the case review will be to determine compliance with applicable laws, regulations and OCFS policy direction.  OCFS’ results, as they pertain to the terms of this Stipulation, will be shared with the plaintiffs’ attorneys within thirty (30) days of the date the case review is shared with defendant Eggleston.  Should Defendant Johnson determine that corrective action on the part of Defendant Eggleston, or her successor, is necessary as a result of this case review, petitioners’ counsel will also be provided with any corrective action plan agreed upon.

MONITORING
25. 
Beginning one hundred and eighty (180) days after the date this Stipulation is signed by the Court and every six months thereafter while this Stipulation is in effect, HRA will provide plaintiffs’ counsel with a copy of the following documents covering the prior six (6) months:  

(a)     
a statement of the number of applications / referrals and their dispositions (i.e., rejected at intake, rejected at assessment, and accepted); 

(b)     
a statement of the number of clients referred to APS by HCSP and their dispositions (i.e., rejected or accepted by APS); and

(c)     
all written policies and procedures relevant to this Stipulation provided to staff during the prior six (6) months. 

26. 
Beginning one hundred and eighty (180) days after the date this Stipulation is signed by the Court and every six (6) months thereafter while this Stipulation is in effect, HRA will conduct a review of applications and referrals.  Each  review will consist of a systematic sample from the CIU database of one hundred (100) cases out of all applicants for and cases referred to APS in the previous six (6) months.  APS will review the CIU record, and any assessment record to determine whether: 

(a)     
APS timely conducted a home visit as required under ¶ 5 of the Stipulation;

(b)     
the file contains copies of written, timely notices of the eligibility determination that were mailed to both the client, if applicable, and the referrer; 

(c)     
if the client was denied APS services, whether the notice to the client includes the reason(s) for denial and the specific law, regulation, and/or policy on which the denial was based; 

(d)     
if a reason for denial of APS services is that there is someone who is both willing and able to provide needed services, the notice provided to the client includes the name and contact information of such person(s); and 

(e)     
if the client was denied APS services, whether the reason(s) for denial on the notice are reasonably supported by the case record.

27. 
Beginning one hundred and eighty (180) days after the date this Stipulation is signed by the Court and every six (6) months thereafter while this Stipulation is in effect, HRA will conduct a review of a systematic sample of fifty (50) cases referred to APS in the previous six (6) months that were forwarded by CIU for assessment, in which clients faced eviction at the time of the initial referral to APS.  This review will determine

(a)     
whether the client appeared to be eligible for APS services at the time when the client faced eviction;

(b)     
whether the eviction was prevented;

(c)     
if the eviction was not prevented, whether the client was relocated; and

(d)     
if the client was evicted and appeared to be eligible for APS services at the time of the eviction:

(i) 
whether APS took all reasonable steps to prevent the eviction (including recording which of the steps specified in ¶ 13 of this Stipulation, if any, APS took) and, if the client was not relocated, to relocate the client (including recording which of the steps specified in ¶¶ 14 and 15 of this Stipulation, if any, APS took);

(ii) 
whether APS was present at the eviction; and

(iii) 
whether APS assisted the client in obtaining temporary housing, which could include escorting the client to the appropriate DHS intake unit.

28. 
HRA will conduct the above surveys within sixty (60) days of completion of the relevant six (6) month period.  HRA will provide plaintiffs’ counsel with the results of these surveys and with copies of the survey instruments within thirty (30) days of the completion of each survey.  If plaintiffs so request, within fifteen (15) days of receiving the survey results, HRA will provide plaintiffs’ counsel with thirty percent of the underlying case files, including the Central Intake Referral Forms and Assessment Forms.  Any case files provided to plaintiffs’ counsel shall be produced subject to an appropriate protective order.

JURISDICTION
29. 
This Court shall retain jurisdiction over this Stipulation for the purposes of modification and enforcement until three years after the date this Stipulation is signed by the Court.  At the end of that time, the Court’s jurisdiction shall end and the claims against defendants shall be dismissed with prejudice, except that nothing in this paragraph shall be construed as a limitation on plaintiffs’ right to move for enforcement during the life of this Stipulation (which may include seeking to modify and/or extend the terms of this Stipulation on the ground that defendants have failed to comply with the terms of the this Stipulation) in accordance with ¶¶ 31-33 of this Stipulation, or of the parties’ right to negotiate an extension of the agreement on consent of all parties.

GENERAL PROVISIONS
30. 
While this Stipulation is in effect, plaintiffs’ counsel may bring to the attention of City defendants members of the plaintiff class whose treatment by defendants allegedly violates the terms of the Stipulation.  City defendants will promptly investigate the alleged incident(s) and take any appropriate steps required to resolve the issue(s).  City defendants’ counsel will report the results of such investigation, including what steps, if any, were taken to resolve the issue(s), in writing to plaintiffs’ counsel within ten days of receiving plaintiffs’ counsel’s report of the alleged incident(s).  No provision in this Stipulation shall infringe upon any individual class member’s right to request a fair hearing concerning that individual’s right to services from the defendants, or to seek judicial relief pertaining to a fair hearing decision.

31. 
During the term of this Stipulation, if plaintiffs have evidence that defendants are systemically failing to comply with this Stipulation, plaintiffs’ counsel shall notify defendants’ counsel in writing of the specific basis and evidence for the claim of systemic non-compliance.

32. 
At least sixty (60) days prior to making a motion for enforcement of this Stipulation and Order of Settlement based upon claimed violations by defendants, plaintiffs shall provide defendants with written notice of the nature and specifics of the claimed violations in order to give defendants an opportunity to cure such alleged violations.  The parties shall thereafter attempt to resolve the allegation of systemic non-compliance in good faith without the need for judicial intervention.  If the parties are unable to resolve the allegation of systemic non-compliance within sixty (60) days of plaintiffs’ counsel providing written notice consistent with the terms of this paragraph, plaintiffs may move for enforcement of this Stipulation.

33. 
In the event of a motion by plaintiffs for systemic relief based upon defendants’ alleged non-compliance with the substantive requirements of this Stipulation and Order of Settlement, defendants shall be considered to be in “compliance” with the substantive requirements of this Stipulation unless plaintiffs establish that defendants’ alleged failures or omissions were not minimal or isolated, but were substantial and sufficiently frequent or widespread to be systemic.  Non-systemic individual and isolated violations of this Stipulation shall not form a basis for a motion claiming that defendants have acted in contempt of this Stipulation.

34. 
Nothing contained herein shall be deemed to be an admission by defendants, or by the City of New York, of liability or of the truth of any of the allegations set forth in the complaint, or that they have in any manner or way violated plaintiffs’ rights, or the rights of any other person or entity, as defined in the constitutions, statutes, ordinances, rules or regulations of the United States, the State of New York, the City of New York, or any other rules, regulations or bylaws of any department or subdivisionthereof. 

35. 
This stipulation is solely for the purposes of settlement, and does not reflect the positions of the parties in any other judicial or administrative action or proceeding.  This stipulation shall not be admissible in, nor is it related to, any other judicial or administrative action or proceeding or settlement negotiations, except that any party may use this stipulation in connection with any subsequent action or proceeding brought to enforce the stipulation.

36. 
Notwithstanding the provisions of this Stipulation and Order of Settlement, defendants reserve the right to implement, change, or otherwise alter or amend the procedures and requirements of this Stipulation and Order of Settlement if required by intervening changes in federal statute or regulation or state statute which are inconsistent with the terms of this Stipulation and Order of Settlement.  Defendants shall provide counsel for plaintiffs with written notification, by certified mail or by hand delivery with written acknowledgment of receipt, of a required change at least 30 days prior to the commencement of implementation, unless defendants are required to commence implementation of such a required change in less than thirty (30) days. If defendants are required to commence implementation of a required change in less than thirty (30) days, defendants shall provide such notice no later than seven (7) working days after learning thereof.  Plaintiffs shall have the right to challenge whether the change is required by federal or State statute or regulations.  Notwithstanding the above, defendants shall not be precluded from relying on a change in federal statute or regulation or state statute as the basis for defending against a motion to modify and/or extend the terms of this Stipulation and Order of Settlement.

37. 
All claims raised by plaintiffs concerning the provision of services to APS clients who have already been found eligible for APS services, all claims raised by plaintiffs concerning the provision of services during assessment to those applying for and referred to APS other than eviction or housing relocation services, and all claims against defendants Gibbs, Wing and Novello, are withdrawn without prejudice.

38. 
The parties agree that plaintiffs are entitled to an award of reasonable attorneys’ fees and costs.  If the parties are not able to agree on the amount of the award, the plaintiffs will make application to the Court for fees within ninety (90) days after the entry on the docket sheet of a “so ordered” copy of this Stipulation.

39. 
This Stipulation and Order of Settlement is final and binding upon the parties, their successors and assigns.

YISROEL SCHULMAN, ESQ.

New York Legal Assistance Group

CONSTANCE P. CARDEN, Of Counsel

JANE GREENGOLD STEVENS, Of Counsel

RANDAL S. JEFFREY, Of Counsel

130 East 59th Street

New York, New York 10022

(212) 750-0800 Ext. 123, 207 & 182

MICHAEL A. CARDOZO

Corporation Counsel

Lisa Grumet,  Assistant Corporation Counsel

Kimberly Conway, Assistant Corporation Counsel

100 Church Street

New York, New York 10007

(212) 788-1165

ELIOT SPITZER

Attorney General of the State of New York

Roy A. Esnard

Assistant Attorney General

120 Broadway

New York, N.Y.  10271

(212) 416-6556

Attorney for Defendants Wing, Johnson, and

Novello

SO ORDERED:

_________________________________

JUSTICE OF THE SUPREME COURT

Dated: ________    2003


