SUPREME COURT OF THE STATE OF NEW YORK

COUNTY OF NEW YORK

--------------------------------------------------------------------X

ROSA M. VEGA, SUSANA LOPEZ LIRA, and MITCHELL 

RUSHETZKY,  individually and on behalf of all others 

similarly situated,

Plaintiffs,

-against-






COMPLAINT
VERNA EGGLESTON, as Commissioner of the 

New York City Human Resources Administration; 

BRIAN J. WING, as Commissioner of the New 

York State Office of Temporary and Disability Assistance,

Defendants.

-----------------------------------------------------------------------X

PRELIMINARY STATEMENT
1.  This is a class action for declaratory and injunctive relief against the New York City Human Resources Administration (AHRA@), and its subsidiary agencies and the New York State Office of Temporary and Disability Assistance (AOTDA@), challenging the defendants= failure to provide adult  protective services for which plaintiffs are eligible and which they desperately need. Plaintiffs allege that the defendants violate New York Social Services Law ' 473 and its implementing regulations and Article 17 of the New York State Constitution by refusing to accept referrals and denying protective services to plaintiffs whose stated basis for eligibility is their inability to meet their essential need for shelter; by failing to refer to HRA=s Agency for Protective Services (AAPS@) clients of HRA who need protective services, or to otherwise provide such services for them; by failing to coordinate the provision of services to APS clients by HRA=s constituent divisions/units and other social services providers; and by failing to respond in a timely fashion to referrals of people in need of protective services and to provide needed services promptly.

PARTIES
2.  Plaintiff ROSA M. VEGA is an adult with disabilities that make her unable to perform tasks essential to caring for herself including finding a place to live for herself and her daughter.

3.  Plaintiff SUSANA LOPEZ LIRA is an adult with disabilities that make her unable to perform tasks essential to caring for herself including finding a place to live.

4.  MITCHELL RUSHETZKY is an adult with disabilities that make him unable to perform tasks essential to caring for himself including bathing, dressing, buying and preparing food, completing his Medicaid application, and obtaining for himself the home care he desperately needs to survive.

5.  Defendant VERNA EGGLESTON  (ACity Defendant@)  is the Commissioner of the New York City Human Resources Administration (AHRA@) and has a principal place of business at 180 Water Street, New York, New York.  She is responsible for ensuring compliance by HRA with the New York State Constitution and all applicable statutory and regulatory law. 

6.  Defendant BRIAN J.WING (AState Defendant@) is the Commissioner of the New York State Office of Temporary and Disability Assistance (AOTDA@). As such, he is responsible for the administration of the Social Services Law, including, inter alia, those portions that mandate the provision of protective services for adults. 

VENUE
7.  Venue in the County of New York is proper pursuant to CPLR ' 505(a), because HRA  has its principal offices in New York County. 

CLASS ACTION ALLEGATIONS
8.  Named plaintiffs ROSA M. VEGA, SUSANA LOPEZ LIRA,  and MITCHELL RUSHETZKY bring this action, pursuant to Article 9 of the New York Civil Practice Law and Rules, on behalf of themselves and as representatives of all persons over the age of 18 who are unable, because of a physical or mental impairment, to perform tasks necessary to maintain their own health and safety and who have no one who is willing or able to assist them responsibly; who have been or will be referred to APS because they are unable to meet their own needs for shelter or who have requested or will request assistance from HRA, and who are not being provided services adequate to protect them.

9.  The class is so numerous that joinder of all members is impracticable.

10.  There are questions of law and fact common to the class which predominate over any questions affecting only individual members, namely whether the defendants are violating Social Services Law '473, 18 N.Y.C.R.R. ' 457, and Article 17 of the New York State Constitution by virtue of APS=s denial of protective services to those whose stated basis of eligibility is their inability to meet their essential need for shelter; HRA=s failure to refer to APS clients of HRA who are eligible for such services, or to otherwise provide protective services for them; APS=s failure to coordinate the provision of services to APS clients by HRA=s constituent divisions/units and other social services providers; and APS=s failure to respond in a timely fashion to referrals of people in need of services and to provide needed services promptly.
11.  The claims of the individual named plaintiffs are typical of the claims of the plaintiff class, in that they are in need of and eligible for protective services; they have each been referred to APS, and they have not received the services they need to protect their health and safety. Plaintiffs Rosa Vega and Susanna Lopez Lira were referred to APS, and APS refused to accept their cases and denied services to them based on the illegal criterion that their primary  need was  for alternative housing. The Medicaid Home Care program was providing care to Mr. Rushetzky and was aware of his dependence on their services.  Nonetheless, they withdrew care without referring him to APS. 

12.  The individual named plaintiffs will fairly and adequately protect the interests of the class, in that they have no interests antagonistic to those of the class as a whole, and they are represented by counsel experienced in class action and civil rights litigation generally and specifically in litigation concerning people=s rights to public assistance benefits and social services, and the rights of people with disabilities.

13.  A class action is superior to other available methods for the fair and efficient adjudication of the controversy. By definition, class members are in emergency situations when they are or should be referred to APS.  Their situations change very quickly, so that it is difficult to bring to the attention of the Court the individual facts of each class member. Without class certification, the claims are in danger of mootness.  Individual actions might result in incompatible standards of conduct for the defendants, or might as a practical matter be dispositive of the interests of non-parties. In addition, defendants have acted and are acting on grounds generally applicable to the class, thereby making appropriate final injunctive and corresponding declaratory relief.

STATUTORY AND REGULATORY FRAMEWORK
14.  New York Social Services Law ' 473 mandates that social services officials provide protective services to individuals over 18 who, because of mental or physical impairments, Aare unable to manage their own resources, carry out the activities of daily living, or protect themselves from physical abuse, sexual abuse, emotional abuse, active, passive or self neglect, financial exploitation or other hazardous situations without assistance from others@ and who have no one available who is willing and able to help them responsibly.

15.  Such services include those which are necessary Ato assist such individuals to move from situations which are, or are likely to become, hazardous to their health and well-being.@ N.Y. Soc. Serv. Law ' 473.1(d).

16.  The statute explicitly requires that the social services district cooperate with public, private and voluntary agencies Afor the purpose of assuring maximum local understanding, coordination and cooperative action in the provision of appropriate services.@ N.Y. Soc. Serv. Law ' 473.2 (a). 

17.  OTDA is the state agency with the power and responsibility to oversee the provision of protective services and to promulgate regulations implementing the Social Services Law. N.Y. Soc. Serv. Law ' 20.

18.  The social services regulations, promulgated by OTDA, state emphatically that A[p]rotective services for adults is a State-mandated service.@  18 N.Y.C.R.R. ' 457.1.  

19.  The regulations mandate that protective services be provided to people over age 18 who, Abecause of mental or physical impairments: (1) are unable to meet their essential needs for food, shelter, clothing or medical care, secure entitlements due them or protect themselves from physical, sexual or emotional abuse, active, passive or self-neglect, or financial exploitation; and (2) are in need of protection from actual or threatened harm due to physical, sexual or emotional abuse, or active, passive or self neglect, or financial exploitation or by hazardous conditions caused by the action or inaction of either themselves or other individuals; and (3) have no one available who is willing and able to assist them responsibly.@ 18 NYCRR ' 457.1(c).

20.  Mandated protective services for adults include but are not limited to (1) identification of people who need such services; (2) prompt investigation of the situations of all those brought to the attention of the agency; (3) assessment of the person=s service needs; (4) counseling to the person and his family about handling their affairs; (5) arranging for appropriate alternative living arrangements for a period not to exceed 30 days; (6) assisting in the location of social services, medical care and other resources in the community, including an arrangement for day care in an appropriate setting; (7) arranging for guardianship, commitment or other protective placements as needed; (8) providing advocacy and assistance in arranging for legal services to assure receipt of rights and entitlements; (9) functioning as a guardian, representative payee, or protective payee where such services are needed and there is no one else able to do it; and (10) providing homemaker and housekeeper/chore services. 18 NYCRR ' 457.1(d).

21.  If the person being referred for protective services is in a life-threatening situation, the social services district must begin an investigation as soon as possible, but not later than 24 hours after the referral.  In non-life-threatening situations, the district must begin an investigation within 72 hours of the referral and must visit the client within three working days. 18 NYCRR ' 457.1(d)(2).

22.  The local district must create, within 60 days of the date of a referral,  an Aassessment/services plan@ for each client, that must include, among other things, an assessment of the problems and needs of the person; the specific objectives to be achieved; and the services to be provided in order to obtain the objectives. 18 NYCRR ' 457.2 (b)(4)(i).

23.  The service needs of individuals who are being assessed for APS must be addressed promptly and appropriately.  18 NYCRR ' 457.2(b)(4)(ii).

 24.  The regulations require that the local social services agency must, to the extent possible, Asecure the active participation and cooperation of those community resources providing specific services for adults,@ 18 NYCRR ' 457.7(b) and that Athe other divisions/units of the local social services department, such as legal, accounting, medical assistance, income maintenance and services, shall be effectively integrated into the PSA service delivery network.@ 18 NYCRR ' 457.7(e).




25.  Article 17 of the New York State Constitution imposes on the state the responsibility to provide Aaid, care and support@ to the needy and to protect and promote the health of the inhabitants of the state and to provide care and treatment to persons suffering from mental disorders.

FACTS PERTAINING TO THE CLASS
Structure of Defendant Agencies


26.  New York City is a local social services district.  The agency responsible for administering social services in New York City is the defendant Human Resources Administration (AHRA@).

27.  HRA is subdivided into several constituent bureaus or offices, all part of HRA and under the administration and supervision of the Commissioner of HRA, defendant Verna Eggleston.

28.  HRA=s subsidiary offices include, but are not limited to, the Family Independence Administration (AFIA@), which provides cash public assistance benefits, food stamps, employment services, and other income support services to eligible individuals, and the Medical Assistance Programs (AMAP@), which determines Medicaid eligibility and provides protective services for adults and home care services.

29.  The Medical Assistance Program is further subdivided.  The Home Care Services Program determines home care eligibility and provides home care services through contracted vendor agencies to Medicaid recipients.  It provides home care services through offices known as Community Alternative Systems Agency, or ACASA,@ offices.

30.  A different division of MAP, the Agency for Protective Services (AAPS@) (formerly known as Protective Services for Adults, or APSA@), provides the state mandated protective services for adults.  

Facts about Provision of Protective Services
31.  APS routinely refuses to accept referrals of eligible individuals who are referred primarily because they are unable to meet their essential need for shelter.  HRA informs those who attempt to refer persons who meet APS eligibility criteria but whose primary need is finding housing that APS does not provide such services, despite the fact that one of the stated services in APS= assessment/services plan form is AFind alternative housing.@
32.  APS routinely fails to provide services to eligible individuals who are referred primarily because they are unable to meet their essential need for shelter.


33.  APS routinely fails to begin investigations within 24 hours in life-threatening situations and within 72 hours in non-life-threatening situations, and routinely fails to address promptly and appropriately the needs of APS-eligible individuals referred to APS.

34.  APS routinely fails to assist APS-eligible individuals to complete applications for public benefits for which they are, or may be eligible, such as food stamps and medical assistance. 

35.  APS and CASA routinely fail to coordinate services to obtain home care for eligible individuals in need of such services.

36.  APS and CASA routinely fail to secure participation and cooperation of community resources in providing necessary services to eligible individuals.

37.  CASA routinely fails to refer individuals to APS even when CASA is aware or should be aware that the individuals need services that CASA itself is not providing and HRA routinely fails to provide protective services to individuals who need services and who request help from HRA but are not already clients of APS.

38.  APS routinely imposes illegal eligibility criteria on those referred to APS.

39.  OTDA routinely fails to ensure that HRA provides protective services as mandated by the statute and regulations.

FACTS ABOUT THE NAMED PLAINTIFFS
40.  Plaintiff ROSA M. VEGA is seriously ill with heart disease and lung disease and is being cared for by Columbia Presbyterian Medical Center while she awaits a heart-lung transplant. 

41.  Ms. Vega is forty-two years old and lived in Puerto Rico most of her life.  She speaks only Spanish.

42.  Ms. Vega was referred to Columbia Presbyterian Hospital by her doctors in Puerto Rico, because the care that she needed to save her life was not available in Puerto Rico.

43.  She was hospitalized at Columbia Presbyterian from April 28 to June 15, 2001.  Since her discharge, she has been waiting for a heart-lung transplant, without which she will not recover.  

44.  Ms. Vega is currently staying with her lifelong friend Susana Rivera and her husband Hector Ruiz and their two daughters at 82 Rutgers Slip, Apartment 10J, New York, New York.  They have allowed her to stay with them since her discharge from Columbia Presbyterian on June 15, 2001.  Since the end of November her fourteen year old daughter, Lorraine Medina, has also been living with her because she had to leave Puerto Rico because she was suffering from depression, having been sexually molested as a child.

45.  Ms. Vega uses an oxygen tube frequently in order to breathe, and  takes Coumadin, Digoxin, Lasix, Prevacid and Zoloft.  At least once a week she is taken by ambulette to Columbia Presbyterian to have her health status checked.  She also receives weekly visits by a nurse and a social worker from the Visiting Nurse Service and home attendant care from 9 am to 4 pm, Monday through Friday.  Susana Rivera helps her in the evenings and on week-ends.  The social worker helps her with transportation to and from Columbia Presbyterian and with getting medical equipment, such as a wheelchair, but she has told Ms. Vega that she is not responsible for finding housing.

46.  Ms. Vega is very distressed, depressed, and anxious because she is aware that her presence is harming Susana and Hector who are sleeping on the floor of the living room, while she and her daughter stay in their bedroom.  She is particularly concerned about Hector, who is disabled and cannot get up and down from the floor without a lot of pain.

47.  Ms. Vega has been told that her hostess= landlord has threatened to evict Susana, Hector and their two children because of their unauthorized guests.  This would cause the displacement of her host family, and would leave her and her daughter homeless.

48.  Ms. Vega has an appointment to be evaluated for the transplant at the University Hospital of Pittsburgh on April 4, 2002, but will only be there for day or two and she needs temporary housing for herself and her daughter until the actual transplant as well as permanent housing for after the operation.  

49.  She is unable to find either the temporary or the permanent housing herself because of her severe illness, and she has no one who can help her find it. Her hostess, Susana, is already doing all she can for her.

50.  On February 4 and again on February 26 Susana called Adult Protective Services to get help for her, but was told that they do not help people with temporary housing, only with financial management and securing home care.

51.  APS did not investigate Ms. Vega=s situation after Susana=s call.

52.  Ms. Vega=s only income is $331 per month from SSI, starting in March 2002, plus public assistance of $119 per month and $134 in food stamps. The welfare center told her in February that her case was being closed because she was going to receive SSI. 

53.  Ms. Vega needs to keep her public assistance case open for her daughter Lorraine, who should have been added to her budget before March, but was not.  She needs help in obtaining the public assistance benefits to which her daughter is entitled.

54. Plaintiff SUSANA LOPEZ LIRA is a fifty two year old woman who has no friends or family to assist her, and because of her disabilities, needs help finding shelter.
55.  Ms. Lopez Lira has a severe mobility impairment; she injured her hip in a car accident in 1975 that resulted in severe infection in the joint. She has undergone four surgeries, ending in a procedure in which part of her hip was removed.  It is extremely difficult and painful for her to walk.  She is in severe, chronic, and debilitating pain and needs further surgery, but has not been able to have it because of her unstable housing situation.

56.  Ms. Lopez Lira is also legally blind, currently has a serious infection in one eye, and may need a corneal transplant.  She cannot do that unless she has a safe, secure place to live, because she will have no place to go to recover.

57.  Ms Lopez Lira was a licensed physician in Mexico. She came to the United States in 1987 to take the Foreign Medical Graduate Exam in the Medical Sciences, hoping to practice medicine here. 

58.  When she failed the exam, she worked as a home health aide and child care attendant, until her hip problems worsened in 1997 and she was no longer able to work.

59.  Ms. Lopez Lira receives $68.50 twice a month in public assistance benefits, $135 per month in food stamps, and medical assistance.


60.   When Ms. Lopez Lira became unable to work because of her hip problems, she could not pay her rent and was evicted from her apartment.  She eventually found another apartment but still had trouble paying her rent and in November, 2000  was threatened with eviction again.

61.  She was referred to APS and a caseworker came to see her, but missed her several times because she was out at doctor=s appointments.  They did finally meet once.

62.  The APS caseworker told her that she would not be evicted while APS was assessing her case.

63.  Despite this assurance, Ms. Lopez Lira came home on January 3, 2001 to find that the locks on her apartment had been changed.  There was a notice taped to her door by the APS worker that said  AYou are evicted. I am leaving some addressed and telephone numbers if you have nowhere to go please go to these addresses for shelter,@ and listed the phone numbers of three shelters.  

64.  APS did not give Ms. Lopez Lira any information about the shelters, and did not tell her whether any of them would accommodate her mobility impairment. APS did nothing further for Ms. Lopez Lira at that time.

65.  Ms. Lopez Lira was afraid to go to the shelters and spent several days in the subway. Then she sought help from a Priest who found her an illegal sublet in a room in someone=s apartment and agreed to pay rent to the legal tenant for Ms. Lopez Lira=s room.

66.  This room is on the third floor of a building with no elevator.  It is extremely difficult for Ms. Lopez Lira to get in and out of the apartment.

67.  She is not free to use the kitchen and has been eating food from cans and fruits and vegetables and prepared foods that are causing her to gain weight. She is concerned about this because she has high blood pressure and a family history of diabetes.

68.  The Priest has told Ms. Lopez Lira that he cannot continue to pay for her room, and that she must find other shelter.  Twice in the past the Priest was one or two days late with the rent and her landlady yelled and screamed and threatened to throw her out; now she is terrified that if he stops paying the rent the landlady will just change the locks and throw her out immediately.

69.  Ms. Lopez Lira has obtained a Section 8 certificate that entitles her to subsidized rent, but she must find an apartment with a landlord who is willing to accept a Section 8 tenant.

70.  Because of her disabilities, Ms. Lopez Lira has been unable to find an apartment. Until March 11, she had no telephone, and because of her mobility impairment it is very difficult for her to travel to look at apartments.

71.  On March 11, 2002, NYLAG referred Ms. Lopez Lira to APS.

72.  APS informed NYLAG and Ms. Lopez Lira that they would not accept the referral because the client=s primary need is for housing and they do not find alternative housing for clients.

73.  Plaintiff MITCHELL RUSHETZKY is a forty-seven year old man who uses a wheelchair because he has muscular dystrophy.  He also suffers from chronic severe headaches and has very poor vision.  In 2001, he was diagnosed with diabetes and had a malignant tumor removed from the right side of his face.  He has since developed a similar tumor near his left ear. 

74.  He was being treated by Mount Sinai Medical Center and was receiving home care until last summer, but then his Medicaid was cut off.

75.  Mr. Rushetzky lives alone at 1257 Loring Avenue, Apartment 2J, Brooklyn, New York, and his only income is a Social Security Disability check of $727 per month. 

76.  He has no family or friends who are willing and able to help him, other than his former home attendant, Earl Frenche, who drops by and brings him food and helps him to get dressed and undressed and to pay his bills in return for a portion of his Social Security Disability check.  He is completely dependent on Mr. Frenche, who does not always show up, and then can only stay for an hour or so and almost never has time to bathe him.

77.  As a result, Mr. Rushetzky has been eating irregularly and sometimes must go for weeks without washing.

78.  As a result of his disabilities, Mr. Rushetzky has been and is unable to obtain a reinstatement of his Medicaid eligibility and the home care he so desperately needs to maintain his health and safety.

79.  He started receiving Medicaid home care in 1995, following his hospitalization for a knee injury.  Until his home care was terminated at the end of July, 2001, he always received eight hours of care per day, seven days per week.  Earl Frenche was assigned to his case in 1999 and has stayed with him ever since.

80.  In the spring of 2001, his Medicaid was discontinued due to excess resources following a personal injury recovery.  Since the recovery had been split evenly between him, his lawyer and Medicaid, he thought he was still eligible for Medicaid.  

81.  When Mr. Rushetzky got the discontinuance notice in April, his CASA worker told him that if he spent some of the money, he would be eligible to have his Medicaid recertified.  Meanwhile his Medicaid home care service was continued.

 82.  In May and June, 2001, he bought a motorized wheelchair and prepaid his funeral.  By July 16, 2001, he had only $3718.20 left, which made him once again eligible for Medicaid. 

 83.  Nonetheless at the end of July, 2001, his Medicaid home care service was discontinued.  

 84.  Mr. Rushetzky has been trying to get his Medicaid and home care reinstated ever since July 2001, without success.  

 85.  A worker from the Medicaid field office visited him several times, each time asking him to produce documents that he had produced before.  Each time, he had his home attendant mail copies of the documents again.
Workers in the Medicaid program were thus aware of Mr. Rushetzky=s dire circumstances, but did not refer him to APS or otherwise provide for his needs.

 86.  Despite all these efforts to comply with the requests of the Medicaid program, Mr. Rushetzky=s Medicaid has not been restored, and he is still without the home care essential to his health and safety.

 87.  On February 13, Mr. Rushetzky=s mother called New York Legal Assistance Group (ANYLAG@) from Florida seeking legal help in getting her son=s Medicaid restored.  NYLAG contacted Medicaid.

88.  On February 22, a Medicaid worker informed an attorney at NYLAG that he had referred Mr. Rushetzky to Adult Protective Services on February 21.  

89.   On March 4, a worker from APS  visited Mr. Rushetzky.

90.   On March 5, NYLAG was informed by APS that they are working on Mr. Rushetzky=s Medicaid application and application for home attendant services and they would provide more information about the status of the applications in a week or two weeks.

91.  Mr. Rushetzky is still without home care services.

FIRST CAUSE OF ACTION
92.   Defendant HRA refuses to accept cases and denies protective services to members of the class whose stated need is their inability to meet their essential need for shelter, in violation of New York Social Services Law ' 473; 18 N.Y.C.R.R. Part 457; and Article 17 of the New York State Constitution.

Defendant OTDA is or should be aware of HRA=s denial of protective services based on eligibility criteria not present in the statute and has not acted to prevent such denials, in violation of New York Social Services Law ' 473 and ' 20; 18 N.Y.C.R.R. Part 457; and Article 17 of the New York State Constitution.

SECOND CAUSE OF ACTION
         Defendant HRA fails to refer to APS clients who are or have been recipients of home care services whom they know or should know are in need of and eligible for protective services, in violation of New York Social Services Law ' 473,18 N.Y.C.R.R.' 457.7, and Article 17 of the New York State Constitution.


Defendant OTDA knows or should know that HRA fails to refer to APS clients who are recipients of home care services whom they know or should know are in need of and eligible for protective services, and has not acted to prevent such denials, in violation of New York Social Services Law ' 473 and '20; 18 N.Y.C.R.R.' 457.7; and Article 17 of the New York State Constitution.


THIRD CAUSE OF ACTION

Defendant HRA fails to adequately and effectively coordinate the provision of services to APS clients by HRA=s constituent divisions/units and other social services providers in violation of New York Social Services Law ' 473; 18 N.Y.C.R.R.' 457.7, and Article 17 of the New York State Constitution.

Defendant OTDA knows or should know that HRA fails to adequately and effectively arrange for the provision of services to APS clients by HRA=s constituent divisions/units and other social services providers, and has not acted to prevent such denials, in violation of New York Social Services Law ' 473 and '20; 18 N.Y.C.R.R.' 457.7; and Article 17 of the New York State Constitution.


FOURTH CAUSE OF ACTION 
HRA routinely fails to begin investigations within 24 hours of referrals in situations in which the people being referred for protective services are in life-threatening situations, and routinely fails to begin investigations within 72 hours in other situations, in violation of New York Social Services Law ' 473; 18 NYCRR ' 457.1(d)(2) and Article 17 of the New York State Constitution.

Defendant OTDA knows or should know that HRA fails to begin investigations within 24 hours of referrals in situations in which the people being referred for protective services are in life-threatening situations, and routinely fails to begin investigations within 72 hours in other situations, and has not acted to prevent such denials, in violation of New York Social Services Law ' 473 and '20; 18 N.Y.C.R.R.' 457.1(d)(2); and Article 17 of the New York State Constitution.






FIFTH CAUSE OF ACTION
HRA routinely fails to address, promptly and appropriately, the service needs of individuals who are being assessed for APS services, in violation of New York Social Services Law ' 473; 18 NYCRR ' 457.2(b)(4)(ii), and Article 17 of the New York State Constitution..

Defendant OTDA knows or should know that HRA  routinely fails to address, promptly and appropriately, the service needs of individuals who are being assessed for APS services, in violation of New York Social Services Law ' 473 and '20; 18 N.Y.C.R.R.' 457.2(b)(4)(ii) ; and Article 17 of the New York State Constitution.

PRAYER FOR RELIEF
WHEREFORE, plaintiffs ask this Court to:

a.   Enter a Preliminary Injunction directing defendant Verna Eggleston to:

i.  Accept the referral of  Ms. Vega immediately and investigate her situation and service needs within 72 hours;

ii.  Promptly arrange for appropriate alternative temporary living arrangements for Ms. Vega and her daughter;

iii.  Promptly assist Ms. Vega to make long term living arrangements for herself and her daughter, either directly or through coordination with social services and other resources in the community;

iv.  Accept the referral of  Ms. Lopez Lira immediately and investigate her situation and service needs within 72 hours;

v.   Promptly arrange for appropriate alternative temporary living arrangements for Ms. Lopez Lira;

vi.  Promptly assist Ms. Lopez Lira to find an accessible Section 8 apartment, either directly or through coordination with social services and other resources in the community;

vii.  Issue an Emergency Medicaid Authorization to Mitchell Rushetzky within 24 hours;

viii.  Reinstate Mr. Rushetzky=s Medicaid home care of eight hours a day, seven days per week within 24 hours, pending an evaluation of his home care needs to determine whether he needs more hours;

ix.  Conduct an evaluation of Mr. Rushetzky=s home care needs and provide home care in accordance with his needs;

b.   Certify this action as a class action pursuant to C.P.L.R. Article 9;

c.   Enter a judgment declaring that 

i.  defendants refusal to accept cases and denial of protective services to members of the class whose stated need is their inability to meet their essential need for shelter, violates New York Social Services Law ' 473; 18 N.Y.C.R.R. Part 457; and Article 17 of the New York State Constitution;

ii. defendants= failure to refer to APS clients who are or have been recipients of home care services whom they know or should know are in need of and eligible for protective services, violates New York Social Services Law ' 473,18 N.Y.C.R.R.' 457.7, and Article 17 of the New York State Constitution;

iii.  defendants= failure to adequately and effectively coordinate the provision of services to APS clients by HRA=s constituent divisions/units and other social services providers violates  New York Social Services Law ' 473; 18 N.Y.C.R.R.' 457.7, and Article 17 of the New York State Constitution;

iv.  defendants= routine failure to begin investigations within 24 hours of referrals in situations in which the people being referred for protective services are in life-threatening situations, and routine failure to begin investigations within 72 hours in other situations, violate of 18 NYCRR ' 457.1(d)(2) and Article 17 of the New York State Constitution;

v. defendants= routine failure to address, promptly and appropriately, the service needs of individuals who are being assessed for APS services, violates 18 NYCRR ' 457.2(b)(4)(ii), and Article 17 of the New York State Constitution;

vi.  defendant OTDA=s routine failure to act to prevent the violations described in the causes of action violates New York Social Services Law ' 473 and '20; 18 N.Y.C.R.R.' 457; and Article 17 of the New York State Constitution.

d.   Enter a permanent injunction prohibiting defendants from refusing to accept cases and denying protective services to members of the class whose stated need is their inability to meet their essential need for shelter.

e.   Enter a permanent injunction directing defendants to

i.   promptly refer to APS class members who are or have been recipients of home care services whom they know or should know are in need of and eligible for protective services;

ii.   ensure that APS begins investigations within 24 hours of referrals in situations in which the people being referred for protective services are in life-threatening situations, and within 72 hours in other situations;

iii.  ensure that APS addresses the service needs of individuals who are being assessed for APS services promptly and appropriately.

iv.  establish and enforce procedures for effective transfer of clients between MAP divisions or for effective co-ordination of provision of services by more than one division of MAP and other HRA units;

v.  establish and enforce procedures to coordinate their work with that of other resources in the community in the provision of protective services;

f.   Award named plaintiffs damages in the amount of $3000 each;          

g.   Award plaintiffs their costs and disbursements, including reasonable attorney=s fees, pursuant to C.P.L.R.  Articles 9 and 86; and

h.   Award plaintiffs such other and further relief as the Court may deem just and proper.

Dated: New York, New York

March 13, 2002           

YISROEL SCHULMAN, ESQ.


New York Legal Assistance Group

CONSTANCE P. CARDEN, Of Counsel

JANE GREENGOLD STEVENS, Of Counsel

RANDAL S. JEFFREY, Of Counsel

130 East 59th Street

New York, New York 10022
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