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David Pallack, State Bar No. 90083

Dora Lopez, State Bar No. 187970

Neighborhood Legal Services of Los Angeles County

13327 Van Nuys Blvd.

Pacoima, CA 91331
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Attorneys for Plaintiffs 

SUPERIOR COURT OF CALIFORNIA

COUNTY OF LOS ANGELES

	DELFINA DONATO, FAUSTINO DONATO, and ROSALIO SOLIS, on behalf of themselves and the general public pursuant to Business and Professions Code §17204,


Plaintiffs,


vs.

JESUS LOZANO, individually and doing business as West Coast Legal Services; WEST COAST LEGAL SERVICES; DOES 1 through 100;





Defendants.


	Case No. BC284538

      (Hon. J. Stephen Czuleger)




I. INTRODUCTION

Defendant Jesus Lozano demurs to the Order to Show Cause re Contempt (OSC) alleging it (1) does not comply with Penal Code §§950 and 952 in that it fails to describe, “within its four corners,” the offenses alleged, and (2) the facts stated in the OSC do not constitute contempt.  Notice of Hearing of Demurrer to Order to Show Cause re Contempt, etc. (filed Sept. 17, 2004) (Demurrer) at 3, 8.  

The brief attached to the demurrer also asserts that the underlying injunction is invalid because (1) it is vague, as it does not quote the statutes it refers to; (2) it is overbroad, as it prohibits innocent speech such as advice to see a lawyer; and (3) it enjoins the crime of practicing law without a license.  Demurrer at 8-10.

Each of Mr. Lozano’s claims lacks merit.  The OSC gives Mr. Lozano abundant, detailed information about each of his violations of the injunction in the attached declarations and brief.  The fact that they are incorporated by reference in documents attached to the OSC, rather than set forth in the OSC itself, is of no legal significance.  The contempt statutes expressly require that such information be supplied by affidavits (Code Civ. Proc. §1211) and provide that no affidavit or contempt proceeding can be affected by any defect in form that “does not prejudice a substantial right of the person accused on the merits.”  Code Civ. Proc. §1211.5(c).  Mr. Lozano has ample notice of the charges in the documents served on him.

Mr. Lozano does not explain or brief his claim that the facts in the OSC do not constitute contempt.  Demurrer at 4-11.  This claim should thus be disregarded because Mr. Lozano failed to “distinctly specify” them as required by Code of Civil Procedure §430.60.  It should also be denied because, as described in plaintiffs’ trial brief, the facts show Mr. Lozano committed at least eleven acts of contempt.  Plaintiffs’ Trial Brief re Order to Show Cause re Contempt (filed Aug. 27, 2004) (Plaintiffs’ Trial Brief) at 2-5.

The injunction is valid.  Any objections Mr. Lozano had to the injunction were waived when he stipulated to it.  City of San Marcos v. Coast Waste Management, Inc. (1996) 47 Cal.App.4th 320, 328.  Moreover, the injunction does not need to set forth the language of the statutes it cites because they are public statutes that Lozano can easily access.  Id. at 327.  It is not overbroad because it is restricts only unfair and unlawful commercial conduct, which has, at most, reduced constitutional protection.   Loska v. Superior Court (1987) 188 Cal.App.3d 569, 583.  Finally, the fact that the injunction prohibits conduct that may also be a crime is permitted under the unlawful business practices act, Business and Professions Code §§17200-17209.  Stop Youth Addiction, Inc. v. Lucky Stores, Inc. (1998) 17 Cal.4th 553, 567.

II.
THE OSC GIVES DEFENDANT ADEQUATE NOTICE OF THE CHARGES

Defendant argues that the OSC does not comply with the notice requirements of Penal Code §§950 and 952 because it does not contain, “within its four corners,” a statement of the offenses alleged.  Demurrer at 8.  This alleged deficiency is “magnified” because the OSC refers to “disobedience” in the singular but the application for the OSC refers to “multiple contempts.”  Demurrer at 8.

These claims lack merit because defendant had abundant notice of the charges against him in the detailed declarations and brief served on him with the OSC.  The purpose of the criminal notice requirement “is to apprise the accused of the charges against him so that he may adequately prepare for his defense.”  People v. Rivers (1961) 188 Cal.App.2d 189, 195.  As the Second District Court of Appeal recently stated, “California’s liberal pleading rules provide that a felony complaint is sufficient if it contains in substance, a statement that the accused has committed some public offense therein specified.”  People v. Ramirez (2003) 109 Cal.App.4th 992, 999.  No special words are required:

Such statement may be made in ordinary and concise language without 

any technical averments or allegations of matter not essential to be proved.  

It may be in the words of the enactment describing the offense . . . or in any 

words sufficient to give the accused notice of the offense of which he is accused.

Id. (quoting Pen. Code §952).  

The contempt statutes expressly require that allegations of contempt be set forth by affidavit.  Code Civ. Proc. §1211(a) (“When the contempt is not committed in the immediate view and presence of the court . . . an affidavit shall be presented to the court or judge of the facts constituting the contempt . . .”); Mitchell v. Superior Court (1989) 49 Cal.3d 1230, 1237 (contempt proceedings under Code Civ. Proc. §1209 require fair notice to the defendant “in the declarations filed to initiate the contempt proceeding”).  Here, defendant was presented with three detailed declarations setting forth his acts of contempt as well as a brief supporting the OSC and a trial brief further explaining his offenses.

The fact that these declarations were not set forth within the “four corners” of the OSC is insignificant because form does not prevail over substance, provided the defendant’s rights are not prejudiced.  Code Civ. Proc. §1211.5(c) (“No such affidavit or statement is insufficient, nor can the trial, order, judgment, or other proceeding thereon be affected by reason of any defect or imperfection in matter of form which does not prejudice a substantial right of the person accused on the merits.”).  Defendant had ample notice of the charges in the documents served on him.


III.
THE CONDUCT SPECIFIED CONSTITUTES CONTEMPT


Although the demurrer states the facts in the OSC do not constitute contempt (Demurrer at 3), defendant does not explain this unsupported conclusion or even address this claim in his brief.  As a result, this claim should be rejected.  Code Civ. Proc. §430.60 (“A demurrer shall distinctly specify the grounds upon which any of the objections . . . are taken.  Unless it does so, it may be disregarded.”) (emphasis added).


The substance of this claim also lacks merit.  Plaintiffs’ briefs and declarations demonstrate that defendant’s conduct constitutes at least eleven acts of contempt.  Plaintiffs’ Trial Brief at 2-5, Application for Order to Show Cause re Contempt (filed July 30, 2004) at 3-14.

/ / /


IV.
THE INJUNCTION IS VALID

Defendant claims the injunction on which his contempt is based is invalid because it is vague, overbroad, and enjoins a crime.  Although defendant waived any objections to the injunction by stipulating to it, each of defendant’s claims lacks merit.
A. Defendant Waived any Objections by Stipulating to the Injunction

The failure to object to an injunction waives any objections to it.  City of San Marcos v. Coast Waste Management, 47 Cal.App.4th at 328.  There, the court granted an injunction prohibiting Coast Waste Management from collecting solid wastes within the city.  Id. at 323-24.  On appeal Coast contended the injunction was vague because the term “solid waste” was not defined in the order granting the injunction.  Id. at 327.  The Court of Appeal rejected Coast’s claim in part because it had waived its claims by failing to object to the proposed order granting the injunction.  Id. at 328 (“By repeatedly failing to object to the language of the proposed written order, Coast effectively waived any objection to it . . .”).  See also Mitchell v. Superior Court, 49 Cal.3d at 1236, fn. 2 (abandonment of appeal of order granting injunction waived objections to injunction).  

Waiver is the voluntary relinquishment of a known right.  Henderson v. Drake (1954) 42 Cal.2d 1, 5.  If the failure to object to the language in a proposed injunction and the abandonment of an appeal of an injunction waive objections to it, it follows that the voluntary agreement to an injunction waives objections as well.


B.
The Injunction Need Not Quote the Statutes Involved


In City of San Marcos v. Coast Waste Management, the Court of Appeal rejected the defendant’s claim that the injunction was vague because the term “solid waste” was not defined in the order, because that term is defined in statutory and case law.  47 Cal.App.4th at 327.  The court explained that:

/ / /


Both the Act
 and the Palm Springs opinion
 provide detailed, objective 

definitions of the term “solid waste” to which the parties and the court may 

refer if there is any question about the meaning of the term.  No express 

definition of the term “solid waste” was required to be set forth in the order.

Id.  Here, too, defendant can read the Business and Professions Code sections referred to in the injunction if he wants specific language.


There is no criminal rule requiring a pleading to cite the statute the defendant violated.  In fact, even pleading the wrong statute is permissible if the accused is not misled.  People v. Ramirez, 109 Cal.App.4th at 999 (“There is no requirement that the statute which the accused is charged with violating be designated by number, and even a reference to the wrong statute has been viewed of no consequence.”) (citation, internal quotation marks and ellipsis omitted); People v. Rivers, 188 Cal.App.2d at 195 (“Thus, the appellant was plainly informed of the nature of his offense, and the designation of the wrong code section is immaterial.”) (citations omitted).  If citing the wrong statute is permissible where the defendant is not misled, citing the correct statutes without quoting them is also permissible.


C.
The Injunction is Not Overbroad


Defendant claims the injunction is overbroad because it prohibits him from providing counsel or advice related to any legal matter, which, he argues, could prohibit him from referring someone to an attorney.  Demurrer at 9-10.  Read in context, however, the injunction does not prohibit a lawyer referral or any other constitutionally protected activity.


The injunction prohibits defendant from practicing law without a license or performing the functions of an “unlawful detainer assistant,” “legal document assistant,” or “paralegal,” as those occupations are defined in the Business and Professions Code.  Judgment and Permanent Injunction, etc. (filed July 15, 2004) at 2.  These restrictions apply only to defendant’s commercial activity, which receives, at most, reduced constitutional protections.  Loska v. Superior Court, 188 Cal.App.3d at 583 (“Commercial speech is not entitled to the same level of protection as noncommercial speech.”) (citations omitted).  To the extent defendant’s conduct involves practicing law without a license or other unfair or unlawful activity, it receives no constitutional protection.  Id. (“Commercial speech receives a limited form of First Amendment protection so long as it concerns a lawful activity and is not misleading or fraudulent.”) (emphasis added, citation, internal quotation marks and brackets omitted).  “[T]here is no First Amendment interest when the commercial activity itself is illegal.”  Id. (emphasis added, citation omitted).  Defendant has not shown any impermissible restrictions on his commercial speech.


Defendant, however, takes part of one sentence in the injunction, out of context, to argue otherwise.  The portion of the injunction that prohibits practicing law without a license has a partial definition that includes providing counsel and advice about legal matters.  Defendant claims that this clause prohibits him from referring someone to a lawyer.  Referring someone to a lawyer, however, is not practicing law, and thus does not reasonably fall within that definition.  It is not prohibited by the injunction when the whole injunction is read in context.


The injunction properly restrains defendant’s unlawful and unfair business practices, which receive little or no constitutional protection.

D. The Injunction May Prohibit Criminal Conduct Because it is an Unlawful Business Practice


Defendant asserts that because the injunction prohibits him from practicing law without a license and Business and Professions Code §6126 makes that conduct a misdemeanor, the injunction was “improperly issued” because it enjoins criminal conduct.  Demurrer at 10.  Defendant relies on Civil Code §3369, which states that neither specific nor preventative relief may be granted to enforce a penal law, except “as otherwise provided by law.”


In this case, Business and Professions Code §§17200-17209, the unlawful business practices act, allows an injunction against unlawful business practices, even if those practices also constitute crimes.  This action was brought against defendant under those statutes.  Complaint for Damages, Injunctive Relief and Restitution (filed Nov. 1, 2002), ¶¶ 42-47.

Business and Professions Code §17200 TA \s "Business and Professions Code §17200"  prohibits “any unlawful, unfair, or fraudulent business act or practice.”  “The unlawful practices prohibited by section 17200 are any practices forbidden by law, be it civil or criminal, federal or state, or municipal, statutory, regulatory or court made.”  Saunders v. Superior Court (1994) 27 Cal.App.4th 832, 838-39.  “[S]ection 17200 ‘borrows’ violations of other laws and treats them as unlawful practices independently actionable” under the unlawful business practices act.  State Farm Fire & Casualty Co. v. Superior Court (1996) 45 Cal.App.4th 1093, 1103 (citing Farmers Ins. Exchange v. Superior Court (1992) 2 Cal.4th 377, 383).

The Supreme Court has expressly held that criminal conduct may be enjoined as an unlawful business practice.  Stop Youth Addiction, Inc. v. Lucky Stores, Inc., 17 Cal.4th at 560-67.  There, the Court held that a private plaintiff had standing under Business and Professions Code §17200 et seq. to enforce violations of Penal Code §308, which makes it a misdemeanor to sell cigarettes to a minor.  Id.  The Court expressly found that the unlawful business practices act was an exception to the general rule that private persons may not enforce penal laws.  Id. at 567.  The Court stated that

California’s unfair competition statutes have always expressly provided 

that in a case of unfair competition, civil actions to enforce a penal law 

may be prosecuted by any person, as well as public prosecutors.

Id. (citations, internal quotation marks and ellipses omitted).  The Court explained that the unfair business practices act is an exception “to the longstanding principle that neither specific nor preventative relief can be granted [inter alia, to private parties] to enforce a penal law . . . .”  Id. (citation omitted; brackets and ellipsis by the Court).


The fact that the injunction prohibits defendant from the crime of practicing law without a license is thus entirely proper, as the unlawful business practices act is an exception to the general rule prohibiting an injunction of a penal statute.
V.
CONCLUSION

Defendant’s demurrer should be overruled.
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� Public Resources Code §40000 et seq.


� Waste Mgmt. of the Desert v. Palm Springs Recycling Center (1994) 7 Cal.4th 478.


� Even if the injunction did impermissibly infringe on protected rights, it could simply be interpreted to avoid prohibiting them.  Loska v. Superior Court, 188 Cal.App.3d at 584 (“In order to save the ordinance as a whole, we construe the enactment so as to limit its effect and operation to matters that may be constitutionally prohibited.”).
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