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David Pallack, State Bar No. 90083

Dora Lopez, State Bar No. 187970

Neighborhood Legal Services of Los Angeles County

13327 Van Nuys Blvd.

Pacoima, CA 91331

Telephone: (818) 834-7520

Facsimile: (818) 896-6647

Attorneys for Plaintiffs 

SUPERIOR COURT OF CALIFORNIA

COUNTY OF LOS ANGELES

	DELFINA DONATO, FAUSTINO DONATO, and ROSALIO SOLIS, on behalf of themselves and the general public pursuant to Business and Professions Code §17204,


Plaintiffs,


vs.

JESUS LOZANO, individually and doing business as West Coast Legal Services; WEST COAST LEGAL SERVICES; DOES 1 through 100;





Defendants.
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      (Hon. J. Stephen Czuleger)

PLAINTIFFS’ TRIAL BRIEF RE ORDER TO SHOW CAUSE RE CONTEMPT

(Code Civ. Proc. §1212)

Date:
September 3, 2004

Time:
8:30 a.m.

Place:
Dept. 50

Judgment Entered July 15, 2003



	
	


TABLE OF CONTENTS

I. INTRODUCTION
1

II. FACTS
1

III. DEFENDANT’S CONDUCT MEETS ALL ELEMENTS OF CONTEMPT
2

IV.
Lozano Has engaged in at least eleven separate actS of contempt
2

V.
DEFENDANT should be punished to the maximum extent of the law because of his flagrant disregard of the court’s order
5

VI.
CONCLUSION
6

I.
INTRODUCTION

Plaintiffs ask the court to hold defendant Jesus Lozano in contempt and to incarcerate him for 55 days and fine him $11,000 for at least eleven violations of the permanent injunction issued by this court on July 15, 2003 (injunction).  The injunction prohibits Lozano and West Coast Legal Services (WCLS) from practicing law without a license and from acting as an “unlawful detainer assistant,” “legal document assistant,” “paralegal,” or any similar occupation.
II.
FACTS

On July 15, 2003, this court entered a permanent injunction prohibiting Jesus Lozano and WCLS from:


“1.
Practicing law without being duly licensed by the State Bar of California.  Practicing law includes without limitation, assisting individuals to fill out pleadings, motions, court forms or other documents and providing counsel or advice related to any legal matter including without limitation divorces or other family law matters; unlawful detainers; bankruptcy; immigration, personal injury, and property damage matters; appeals; and any other civil, criminal or administrative matters.

“2.
Performing any functions of an “unlawful detainer assistant” or “legal document assistant” as defined by Business and Professions Code §6400 or other superceding legislation; or of a “paralegal” as defined by Business and Professions Code §6450 or other superceding legislation or as otherwise defined by law; or of any similar occupation including those listed in Business and Professions Code §6454.”

As described in plaintiffs’ Application for Order to Show Cause re Contempt (filed July 30, 2004) Lozano has, in violation of the injunction, continued to practice law without a license and act as an unlawful detainer assistant and legal document assistant, although he changed the name of his business from West Coast Legal Services to West Coast Professional Services.

To monitor Lozano’s activity, plaintiffs’ counsel hired two professional testers.  They show that defendant has been violating the injunction by handling various types of legal matters, such as divorces, auto accidents, criminal and immigration cases, and by providing legal advice and preparing legal paperwork in those cases.
III. DEFENDANT’S CONDUCT MEETS ALL ELEMENTS OF CONTEMPT 


“Contempt is a disobedience of court by acting in opposition to its authority, justice or dignity.”  Reliable Enterprises, Inc. v. Superior Court (1984) 158 Cal.App.3d 604, 621 (disapproved on other grounds in Mitchell v. Superior Court (1989) 49 Cal.3d 1230, 1248) (citation omitted).  There are four elements to prove contempt:  (1) the rendition of a valid order, (2) actual knowledge of the order, (3) ability to comply, and (4) willful disobedience.  Conn v. Superior Court (1987) 196 Cal.App.3d 774, 784.  All four elements are established here.  

The July 15, 2003 injunction is a valid order.  Defendant Lozano had full knowledge of the injunction as he was personally served with it on July 31, 2003.  

Defendant also had the ability to comply, as the injunction simply required him to stop practicing law and providing other legal services.  Defendant’s violations were undoubtedly willful as well because the injunction is clear and easy to understand and applied to Lozano’s individual conduct over which he had complete control.  Indeed, the fact that Lozano changed the name of his business from West Coast Legal Services to West Coast Professional Services, suggests that he understood the injunction and made a token change to avoid obvious problems that would arise if he were to continue operating under the former business name.

Although contempt must be proven beyond a reasonable doubt (Conn v. Superior Court, 196 Cal.App.3d at 784), there will be no doubt that Lozano has been knowingly and willfully violating the injunction since it was issued.
IV. Lozano Has engaged in at least eleven separate actS of contempt 

The “disobedience of any lawful judgment, order or process of the court” is a contempt of court.  Code Civ. Proc. §1209.  Penal Code §654(a), which prohibits multiple punishments for the same offense, applies to civil contempt.  Conn v. Superior Court, 196 Cal.App.3d  at 786. However, separate acts of contempt are separately punishable.  Reliable Enterprises, Inc. v. Superior Court, 158 Cal.App.3d at 621.  “Every separate act of disobedience of an injunction is a separate contempt.”  Id. (citing Donovan v. Superior Court (1952) 39 Cal.2d 848, 855).  Separate contempts occur when there are separate insults to the authority of the court.  Id. at 621 (The crucial inquiry is “whether separate adjudications of contempt were based upon separate insults to the authority of the court, not whether the incidents occurred on the same or different days.”).  Case law permits courts to impose multiple punishments on contemnors who engage in separate insults to the authority of the court, even if those acts occur on the same day.  Id.
In Reliable Enterprises, defendants, a corporation and a corporate officer, were enjoined from allowing lewd acts at their adult bookstore.  158 Cal.App.3d at 609.  The court found that Penal Code §654(a) did not preclude punishing defendants for multiple counts of contempt because defendants’ objective was to allow many separate lewd acts on the premises by different patrons daily to maximize their income.  Id. at 625.  The court also found it significant that defendants’ conduct “was not part of an indivisible transaction,” that none of the lewd acts were “necessary to the commission of any other,” and that “[e]ach participating patron presumably paid money to the [defendants].”  Id. at 626.  Defendants’ failure to act each time a patron committed a lewd act constituted a separate violation of the injunction because defendants intended for each separate lewd act to occur on the premises, had knowledge that numerous lewd acts were occurring, and could readily foresee that failure to discourage such lewd conduct would result in multiple lewd acts on one day.  Id. at 627.  As such, the court charged defendants with five separate instances of contempt over the course of one day.  Id.
Defendant Lozano, like the defendants in Reliable, committed several separate acts of contempt.  The testimony of plaintiffs’ testers shows defendant personally provided legal services to at least nine clients, assisting them with legal paperwork and providing advice on a variety of legal matters. As in Reliable, Penal Code §654(a) does not preclude punishing Lozano for multiple counts of contempt because Lozano’s objective was to perform many separate tasks for different clients to maximize the amount of fees he could collect.

Lozano committed at least two separate acts of contempt when he assisted tester Ana Maria Ruiz. He gave her extensive advice about her divorce (including the procedure, mediation, court filing fees, services, custody, child support, spousal support, and likely outcome) and he completed a summons and a petition for her dissolution.  These activities are at least two separate acts of contempt because they were not part of an indivisible transaction.  Providing advice about the entire divorce process was not necessary to completing the summons and petition for dissolution or vice versa.  In addition, Lozano charged according to the services provided, and the more he provided, the more he charged.  This case is more compelling than Reliable because Lozano had control over his actions and those of his employees, thus his violations were not based on the actions of third parties over whom he had little or no control.

Lozano’s comments to Ms. Ruiz show he committed at least six other violations of the injunction. Lozano told her that he was handling a number of other divorce cases, auto accident cases, and immigration cases.  He showed Ms. Ruiz a check he received from another client with a divorce case in payment for his fees, mentioned that he was assisting two other clients with auto accident cases, one in San Pedro and one in San Jose, and informed her that he would be traveling to Las Vegas to deal with an immigration case. Two other clients came into the office while Ms. Ruiz was there, and Lozano told her he was handling auto accident and divorce cases for them.  This shows that Lozano has at least six other clients with legal matters, constituting at least six acts of contempt in addition to the two violations concerning Ms. Ruiz.  

Plaintiffs’ second tester, Jorge Montenegro, contacted Lozano in May 2004 about a driving under the influence charge (DUI) and a related property damage matter.  Again Lozano provided legal advice, this time about the DUI (including where the case would heard, the process, Mr. Montenegro’s legal rights, and the likely outcome of the case) and  told Mr. Montenegro that he would represent him in court if he were available, implying that he was a licensed attorney.  This violated both paragraphs 1 and 2 of the permanent injunction.  Lozano’s provision of legal advice and his claim of being an attorney constituted at least two separate acts of contempt.

In February 2004, an employee of plaintiffs’ counsel, Irma T. Vasquez, telephoned Lozano to ask for assistance with an eviction case, a DUI charge, and a car accident case.  Lozano told Ms. Vasquez that he would represent her in court on the eviction case and represent her husband in the DUI, holding himself out to be a licensed attorney, again violating paragraphs 1 and 2 of the permanent injunction.  When asked by Ms. Vasquez if he was “one of those attorneys” who handles car accident cases on contingency, he responded affirmatively and did not deny being a lawyer.  His statements to Ms. Vasquez constituted at least one more act of contempt.

Defendant Lozano committed at least eleven separate acts of contempt with at least nine different people.

V. DEFENDANT should be punished to the maximum extent of the law because of his flagrant disregard of the court’s order 

Section 1218(a) of the Code of Civil Procedure authorizes a $1000 fine or 5 days in jail, or both, as punishment for civil contempt.  Defendant Lozano should be punished to the maximum extent of the law for each act of contempt.  Not only does Lozano continue to flout Business and Professions Code §6125 (prohibiting the practice of law without a license), the “Unlawful Detainer Assistant” and “Legal Document Assistant” statutes (Bus. & Prof. Code §6400 et seq.), and Business and Professions Code §17200 (prohibiting unlawful business practices), he repeatedly insults the court by engaging in activities expressly prohibited by the injunction.  

Lozano should thus be incarcerated at least 55 days and fined $11,000 for his eleven acts of contempt. Without this punishment, Lozano will continue to defraud untold victims and insult the dignity of the legal profession and the courts.
VI.
CONCLUSION


Defendant Jesus Lozano should be held in contempt of court and punished for at least eleven acts of contempt by an $11,000 fine and 55 days of incarceration.
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