
IN THE UNITED STATES DISTRICT COURT


FOR THE DISTRICT OF NEW MEXICO

ELSIE M. DAVIDSON,         

)
)
Plaintiff,


)
Case No.

)

vs.





)

)



TOMMY G. THOMPSON, Secretary of
)


COMPLAINT
the United States Department of Health
)
and Human Services, 



)
 
  Medicare Appeals Council

)
   
  Docket No: 999-07-2024


Defendant.


)

____________________________________)

Plaintiff Elsie M. Davidson, by her attorney Senior Citizens Law Office (by Michael C. Parks, Esq.), for her Complaint states and alleges as follows:


I.  PRELIMINARY STATEMENT
1.  This case challenges the Secretary=s denial of coverage, under the Medicare program, of medical equipment prescribed by Plaintiff=s doctor as medically necessary for her.  Plaintiff is an 87-year old Medicare beneficiary who suffers from severe macular degeneration in both eyes.  The medical equipment, a ACCTV@ electronic vision enhancement device, enables Claimant to see and read books, letters, and other objects, and thereby maintain critical activities of daily living.  It satisfies the criteria for Medicare coverage as both Adurable medical equipment@ and a Aprosthetic device.@  Nonetheless, the Secretary, through his administrative subdivisions, agents, employees, and contractors, has implemented a policy of denying Medicare coverage for such equipment in all cases, irrespective of a beneficiary=s medical need, and the benefit provided.  Moreover, the Secretary has caused needless, extensive delay in the ability of elderly Medicare beneficiaries like Claimant to challenge the policy.


II.  PARTIES, JURISDICTION, and VENUE
2.  Plaintiff resides at 10801 Lagrima de Oro, NE, #818, in Albuquerque, New Mexico.  At all times relevant to this case, she was a covered beneficiary under the federal Medicare health coverage program.  Her Medicare claim number (a/k/a AHIC@) is 525-20-1461D.

3.  Defendant is the Secretary of the United States Department of Health and Human Services, and, in that capacity, is the representative of the Department for all purposes relevant to this action.

4.  This action is brought under the provisions of 42 U.S.C. ' 1395ff, authorizing and governing appeals from the Secretary=s Medicare benefits coverage determinations.  The Court has jurisdiction over this action pursuant to 28 U.S.C. ' 1331 and 42 U.S.C. ' 1395ff(b).

5.  Plaintiff satisfied the administrative prerequisites for the filing of this action.  Her claim for coverage, and her appeals from the Secretary=s denials, were all timely filed.

6.  Venue is appropriate in this judicial district pursuant to 28 U.S.C. ' 1391(b).


III.  FACTS and ADMINISTRATIVE PROCEEDINGS 
7.  Plaintiff Elsie M. Davidson is an 87-year-old woman who suffers from severe macular degeneration in both eyes.  She was diagnosed with this impairment in late November 1997, by a specialist, Dr. Robert W. Reidy, after she sustained a sudden macular hemorrhage.  At about the  same time, Dr. Reidy also issued a AStatement of Legal Blindness@ for Plaintiff.

8.  Macular degeneration is an impairment of the macula, a small but critical part of the retina of the eye.  It is responsible for Acentral vision,@ the ability to see and distinguish objects in the center of a person=s field of vision.  The macula enables individuals to read printed matter, recognize faces and other objects, and focus on small objects.  As a result of the macular hemorrhage and resulting macular degeneration, the damage to Plaintiff=s eyes and the loss of her central vision are permanent.

9.  In order to enable Plaintiff to have any meaningful vision capability, following several evaluations, her specialist, Dr. Reidy, prescribed a ACCTV@ electronic vision enhancement device for her in June 1998.  A ACCTV@ is a special, durable piece of equipment that not only magnifies objects, but also eliminates visual distortions, corrects polarity reversal, and enhances visual contrast; thereby replacing functions that would otherwise be performed by the macula.

10.  Following the issuance of the prescription by Dr. Reidy, Plaintiff purchased an AAladdin Rainbow@ CCTV device manufactured by a company named Telesensory.  The cost of the equipment was $3,221.99.  Under Medicare rules, a beneficiary had to purchase medical equipment before a claim for reimbursement as either durable medical equipment or a prosthetic device could be submitted.

11.  The effect of the Aladdin Rainbow on Plaintiff=s functional vision was immediate, significant, and beneficial.   For example, she became able to read her medical prescriptions, work on her check book and bills and finances, read books and magazines, read recipes and continue to cook meals, and exchange correspondences with family, friends, public officials, and others.

12.  Neither a magnifying glass (or similar device), nor refractive correction devices like eyeglasses, are able to replace the functioning of the macula, or restore vision for a person with

Plaintiff=s impairment.

A.  Initial Coverage Denials and Appeals
13.  Following Plaintiff=s purchase of the Aladdin Rainbow, a duly filed claim for Medicare reimbursement was submitted to the Secretary=s pertinent Medicare Carrier (claims-processing contractor), APalmetto GBA.@  By Medicare Summary Notice dated March 26, 1999, coverage was denied.  The notice erroneously identified the equipment as a Ahand held low vision aid@.

14.  On August 23, 1999, Plaintiff timely filed a Request for Review with Palmetto, the first appeal step authorized by Medicare law and regulations.  By letter notice dated September 17, 1999, Palmetto upheld its initial denial.

15.  Following this denial, Plaintiff then timely requested, on January 16, 2000, a hearing before a Palmetto-designated hearing officer.  Such hearing request was the next administrative appeal step authorized by Medicare law and regulations.  On April 4, 2000, the Hearing Officer upheld the denial of coverage for Plaintiff=s medical equipment.

16.  At the times referred to in paragraphs 13-15, as well as during the lengthy time period referred to in paragraphs 17-18, infra, during which Plaintiff pursued the administrative appeal steps required by Medicare law and regulations, the Secretary maintained an undisclosed policy of denying coverage for CCTV devices in all cases, regardless of the medical condition, needs, or benefits of the equipment for any Medicare beneficiary. 

B.  ALJ and Departmental Appeals Council Appeals
17.  On April 25, 2000, Plaintiff requested a hearing before an Administrative Law Judge (ALJ), the next administrative appeal step authorized by Medicare law and regulations.  The ALJ hearing was not held until April 27, 2001, before Chief ALJ Mary Ann Lunderman.  By decision issued on June 12, 2001, Chief ALJ Lunderman upheld the coverage denial.

18.  On July 21, 2001, Plaintiff requested a review of the ALJ decision by the Secretary=s Departmental Appeals Board (a/k/a AMedicare Appeals Council@), the next administrative appeal step authorized by Medicare law and regulations.  Despite the existence of the policy referred to in paragraph 16, supra, that appeal sat before the Secretary for well over two years.  By decision dated November 6, 2003, the Medicare Appeals Council upheld the prior coverage denials.

19.  Each determination heretofore referred to was based exclusively on the Secretary=s undisclosed policy that CCTV electronic vision enhancement devices should never be covered by Medicare as a matter of law.  The Secretary has never disputed the medical determination that the equipment is medically necessary and appropriate for Plaintiff=s condition.


IV.  CLAIMS


Count I B Durable Medical Equipment
20.  Plaintiff incorporates the facts and allegations set forth in paragraphs 1-19 above, as if fully set forth herein.

21.  Plaintiff=s CCTV electronic vision enhancement device satisfies the criteria established by the Medicare Act and regulations for coverage as Adurable medical equipment.@  In particular, reimbursement is mandated under 42 U.S.C. '' 1395k(a)(2)(G)(13),1395x(n), 1395x(s)(8); 42 C.F.R. ' 414.202.

22.  Plaintiff=s CCTV electronic vision enhancement device satisfies the four-part regulatory definition of Adurable medical equipment@ set forth in the Medicare regulation referred to in paragraph 21.  More specifically, it clearly: (1) can withstand repeated use; (2) is primarily and customarily used to serve a medical purpose; (3) is generally not useful to an individual in the absence of illness or injury; and (4) is appropriate for use in the home

23.  Plaintiff=s CCTV electronic vision enhancement device is classified as a AClass I medical device@ by the Food and Drug Administration under 21 C.F.R. ' 886.5820.

24.  Accordingly, Plaintiff is entitled to Medicare reimbursement for the cost of her Aladdin Rainbow, together with all further relief as may be provided by law.


Count II B Prosthetic Device
25.  Plaintiff incorporates the facts and allegations set forth in paragraphs 1-19 above, as if fully set forth herein.

26.  Plaintiff=s CCTV electronic vision enhancement device satisfies the criteria established by the Medicare Act and regulations for coverage as a Aprosthetic device.@  In particular, reimbursement is mandated under 42 U.S.C. '' 1395k(a)(1),1395k(a)(2)(I), 1395m(a)(13);  42 C.F.R. '' 414.202, 411.15(k).

27.  Plaintiff=s CCTV electronic vision enhancement device satisfies the regulatory criteria for coverage as a  Aprosthetic device@ set forth in 42 C.F.R. ' 414.202 because it replaces all or part of a body organ.  Moreover, it satisfies the coverage criteria set forth in 42 C.F.R. 411.15(k) in that it is reasonable and necessary for the treatment of Plaintiff=s illness, and/or improves the functioning of her eye and macula.

28.  Accordingly, Plaintiff is entitled to Medicare reimbursement for the cost of her Aladdin Rainbow, together with all further relief as may be provided by law.



V.  REQUEST FOR RELIEF

Plaintiff Elsie M. Davidson respectfully requests that this Court enter judgment in her favor, granting the following relief:

(a) expediting the consideration of this matter, in light of Plaintiff=s advanced age and the extensive, needless delays in independent resolution of the claims herein caused by Defendant;

(b) entering judgment in her favor, and against Defendant, in the amount of $3, 221.99, in order to provide Medicare coverage for Plaintiff=s Aladdin Rianbow as Adurable medical equipment;@ and to require reimbursement to her in that amount;

(c) entering judgment in her favor, and against Defendant, in the amount of $3,221.99,  in order to provide Medicare coverage for Plaintiff=s Aladdin Rainbow as a Aprosthetic device;@ and to require reimbursement to her in that amount;

(d) ordering Defendant to pay prejudgment interest, together with additional interest on the damages from the date judgment is entered herein, until payment of the judgment;

(e) awarding Plaintiff her reasonable attorneys fees and costs of suit, to the extent authorized by law; and

(f) granting such other and further relief as the Court determines to be just and proper.

Dated: January 8, 2004




Respectfully submitted,

SENIOR CITIZENS LAW OFFICE

By ___________________________

MICHAEL C. PARKS

4317 Lead Avenue SE, Suite A

Albuquerque, NM 87108

(505) 265-2300
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