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I. PRELIMINARY STATEMENT

1. This class action suit is brought by current residents of Lawndale Restoration, a Project-Based Section 8 property located in the burgeoning west side Chicago communities of Lawndale and Garfield Park and by Chicago ACORN representing both residents of Lawndale Restoration and low-income Chicago residents in need of affordable housing.  This action is brought to prevent the United States Department of Housing and Urban Development (“HUD”) from illegally terminating the project-based Section 8 contract on 1,240 housing units comprising the Lawndale Restoration properties, following HUD’s foreclosure on the HUD mortgages on this property.  If not stopped, these actions will result in the permanent loss of these scarce subsidized housing resources and threaten the illegal displacement of the residents from their homes and their historic communities.  

2. Applicable federal law requires HUD to provide the same level of project-based Section 8 assistance after HUD forecloses as existed prior to foreclosure and to offer that foreclosed property to the City of Chicago with the pre-existing Section 8 contract intact.  HUD is also required by federal statute to administer its programs so as to affirmatively further fair housing, to provide a decent home and suitable living environment to the Lawndale families, and to dispose of subsidized properties in a manner that maintains and preserves multi-family, low-income housing.  In violation of these statutory duties, HUD illegally, arbitrarily and capriciously instituted a new unwritten, uncodified HUD “policy” that all project-based Section 8 contracts are to be terminated upon foreclosure.

3. After years of neglectful oversight of the Lawndale Restoration properties, HUD will now punish the families who have lived in Lawndale’s indecent, unsafe, and unsanitary conditions for generations for its own sins and that of the property’s owner.  Relying on its unwritten “policy,” HUD initially planned to offer the residents wholly inadequate tenant-based Housing Choice (“Section 8”) Vouchers (“Vouchers”).  At the same time, HUD planned to provide private developers with up-front grant money enabling them to perform the complete rehabilitation of all units within Lawndale Restoration that HUD had determined to be necessary.  In so doing, HUD planned to deny residents the future protections afforded by the project-based Section 8 contract in place for these units, a contract which promised all of these families the opportunity to live in affordable housing in this gentrifying neighborhood for years to come.  

4. Contrary to HUD’s unwritten “policy,” as part of the appropriations package for HUD’s fiscal year 2006, Congress imposed a requirement that HUD, in the process of managing or disposing of subsidized properties like Lawndale Restoration, either maintain the subsidies currently in place or if such maintenance is not feasible, after consulting with residents, provide other rental assistance.  Responding to this new requirement, HUD now plans to maintain project-based subsidies for approximately 40% of the current Lawndale Restoration units and provide Vouchers for the remaining approximately 60%.  In so doing, however, HUD has withdrawn the up-front grant money for those developers purchasing buildings that will be provided with project-based subsidies while continuing to offer the up-front grant money to those developers choosing not to offer project-based subsidies.  As a result, those residents receiving Vouchers will have their reliable project-based assistance replaced by tenant-based Vouchers that have a less certain future while those buildings receiving project-based subsidies will be denied the funds HUD itself determined necessary to repair and rehabilitate the units. 

5. This suit has been filed because all reasonable steps short of litigation have failed. HUD is fully capable of preserving the project-based Section 8 contract for all units within Lawndale Restoration but shamefully has chosen not to do so.  Instead, HUD initially conceived a plan to follow its national policy of terminating project-based Section 8 contracts by whatever means necessary.  Once Congress foreclosed that option, HUD now plans to proceed with a plan that falls far short of the requirements of the applicable federal statutes.  Faced with an imminent threat of irreparable harm, Plaintiffs seek preliminary and permanent injunctive relief. 

II. JURISDICTION AND VENUE

6. This court has jurisdiction over Plaintiffs’ claims under 28 U.S.C. § 1331 (2005) (federal question), 42 U.S.C. § 3613 (2005) (fair housing), and 5 U.S.C. § 704 (2005) (authorizing judicial review of final agency actions.)  Plaintiffs seek declaratory relief against Defendants, pursuant to 28 U.S.C. § 2202 (2005).  Venue is proper in this judicial district under 28 U.S.C. § 1391(b) (2005) and § 1391(e) (2005).

III. PARTIES

A. The Plaintiffs

1. Chicago ACORN

7. Chicago ACORN (the Association of Community Organizations for Reform Now) is a twenty-two-year-old multi-issue not-for-profit community organization, with chapters in the North Lawndale, Englewood, and Little Village communities of Chicago.  Chicago ACORN's goal is to gain a seat at the table where decisions are made so that low and moderate-income people are involved in the fashioning and implementing of the solutions to the problems their communities encounter.  One of the principal problems Chicago ACORN focuses on is the lack of affordable housing for low-income families in Chicago and the increasing loss of existing affordable housing.  Since its inception, Chicago ACORN has worked to preserve expiring federally subsidized housing in Chicago.

8. For the past twenty years, Chicago ACORN has been working with low-income families in the Lawndale community and throughout the City of Chicago to campaign for an increase in affordable housing and the preservation of existing affordable housing.  In particular, since the Fall of 2004, Chicago ACORN has diverted a significant amount of its resources to work with the residents of Lawndale Restoration to organize them and develop solutions for preserving the property’s project-based Section 8 contract for those residents and other Chicago families in need of affordable housing.  In late 2004, Chicago ACORN and Lawndale residents formed ACORN Tenants United, a coalition of Lawndale Restoration residents committed to preserving the Section 8 contract and rehabbing the property. 

9. Chicago ACORN seeks to represent the best interests of all Lawndale Restoration residents and residents in Chicago in need of affordable housing.  All residents of Chicago are eligible to join Chicago ACORN and to participate in Chicago ACORN activities.  Chicago ACORN’s membership includes many residents of Lawndale Restoration and many persons in need of affordable housing in Chicago.

2. Individual Residents of Lawndale Restoration

10. Wyvonia Pickett is an African-American female who lives at 3210 W. Douglas, Apt. 2A, in Lawndale Restoration with her three minor children.  She moved to Lawndale Restoration as a young child with her mother in 1987 and would like to stay there.  Her share of the monthly rent is $39.  Ms. Pickett is a member of ACORN Tenants United.

11. Callie Davis is a disabled, African-American female who lives with her two minor foster children at 3223 W. Douglas, Apt. 1A, in Lawndale Restoration.  Ms. Davis has lived in Lawndale Restoration for almost 20 years and would like to stay there.  Her share of the monthly rent is $104.  Ms. Davis is a member of ACORN Tenants United.

12. Florida Washington is an elderly, African-American female who lives with her son and two of her grandchildren at 1302 S. Spaulding, Apt. 2, in Lawndale Restoration.  Ms. Washington has lived in Lawndale Restoration for 32 years and would like to stay there.  Her share of the monthly rent is $481.  Ms. Washington is a member of ACORN Tenants United.

13. Joan Banks is an African-American female who lives at 1217 S. Independence, Apt. 3A, in Lawndale Restoration. She currently lives with her two daughters, two sons, and two grandchildren.  Ms. Banks has lived in Lawndale Restoration for the better part of the last 35 years and would like to stay there.  Her share of the monthly rent is $116.  Ms. Banks is a member of ACORN Tenants United.

B. The Defendants

14. Defendant HUD is the federal agency charged with administration and enforcement of all federal laws and contracts relating to the operation, administration, maintenance, rehabilitation and disposition of multifamily properties.

15. Defendant Alphonso Jackson is the Secretary of HUD, and, as such, is charged with the administration and enforcement of all functions, powers and duties of HUD, including those related to the disposition of multifamily properties.  The Defendants are collectively referred to as either “Defendants” or “HUD.”

IV. Class Action Allegations

16. Plaintiffs Wyvonia Pickett, Callie Davis, Florida Washington, and Joan Banks bring this action on behalf of themselves and, pursuant to Fed. R. Civ. P. 23(a) and (b)(2), on behalf of all persons similarly situated.  The Plaintiff class is defined as: 

All persons who are or have been residents at the Lawndale Restoration properties, as that 1240-unit property is defined and specified by the following: HUD Real Estate Management System Identification #800006035; FHA Project Number 071-35622; or Section 8 Contract Number IL06E000105.

17. Numerosity.  The class is so numerous that joinder of all members is impractical.  Upon information and belief, it is comprised of approximately 1,240 Lawndale Restoration families.

18. Commonality.  There are questions of law and fact common to the class as a whole.  
19. The Defendants have acted and refused to act on grounds generally applicable to the Plaintiff class, thus making appropriate final injunctive and declaratory relief with respect to the class as a whole.

20. Typicality and Adequacy.  The individual claims of Plaintiffs are typical of the claims of the class, and the class representatives and their counsel will fairly and adequately protect the interests of the class.

V. STATEMENT OF FACTS

A. The Lawndale Restoration 

21. Lawndale Restoration is a multi-family subsidized property comprised of approximately 25 city blocks, between Washington Street on the north, 18th Street on the south, Kedzie Avenue on the east, and Cicero Avenue on the west, on the West Side of Chicago.  It is the largest privately owned subsidized apartment project in Chicago, consisting of 100 small and large buildings containing a total of 1,240 units.  (See Exhibit A, Lawndale Restoration properties maps.)  The property is defined and specified by the following: HUD Real Estate Management System Identification #800006035; FHA Project Number 071-35622; or Section 8 Contract Number IL06E000105.
22. Approximately 99% of the residents at Lawndale are African-American and 80% are female-headed households with minor children.  Approximately 10% of the residents are senior citizens and on information and belief, 10% are disabled.  93% of the families are considered very low income, making less than 30% of the Area Median Income (approximately $22,600 for a family of four).  Approximately 13% of the families live in four and five bedroom apartments, necessitated by family size.
23. Lawndale Restoration receives rental assistance through the project-based Section 8 program and is, therefore, a “subsidized project” as that term is defined in the Multifamily Housing Property Disposition Reform Act of 1994 (“MHPDRA”),12 U.S.C. § 1701z-11(b)(2)(D)(iv) (2005). 
B. The History Of Lawndale Restoration

24. Starting in the late 1960s, HUD began its long history of grossly under funding the 100 buildings that make up Lawndale Restoration.  Around that time, HUD-insured mortgages under the 236 Program went into default and left the buildings in a terrible state of disrepair.  Then in 1974, Pyramidwest Realty and Management, Inc., whose president was Chicago businessman Cecil Butler (“Butler”), began managing the 100 buildings after HUD insured a $22 million mortgage to rehab the apartments.   

25. On information and belief, in 1984, HUD and Butler entered into a project-based Section 8 contract for Lawndale Restoration.  Then in 1995, Boulevard Realty Service Corporation, entirely owned by Butler, made a deal with the Illinois Housing Development Authority (“IHDA”) and HUD: IHDA sold $51 million in tax-exempt bonds to provide a HUD-insured mortgage to Butler.  In spite of this deal, the buildings continued to fall into disrepair.  

26. For the last twenty years, the City repeatedly sued Butler and his corporate entities for substandard building conditions, citing the property for more than 1,800 local code violations in the fall of 2004 alone.  The property suffered and continues to suffer from serious building and federal Housing Quality Standards code violations, including cracked masonry, defective porches, rodent infestation, leaks, broken doors, missing locks, and standing water.  During the same time period, however, HUD continued to purport to inspect the Lawndale Restoration properties and give it high marks for building maintenance and housing conditions.  In 2004, HUD passed the property with flying colors, giving it a score of 90 out of a possible 100 points for its annual inspection, after inspecting just 26 of the more than 1,200 apartments.  

27. IHDA has assigned its interest in the mortgage to HUD, in return for HUD’s mortgage insurance payment.

28. In the fall of 2004, HUD officials confirmed that Butler was approximately $900,000 behind in payments on his HUD-subsidized $51 million mortgage.  On October 1, 2004, HUD and Butler renewed the project-based Section 8 contract for another five years, through 2009. 

29. On information and belief, the City has put six buildings within the project into emergency receivership after City inspectors found hundreds of units to be uninhabitable and beyond repair.  The buildings' residents received or will be receiving vouchers, or will be relocating to other parts of the development.  The buildings will likely be demolished in the near future.  As a result, less than 1,000 units remain within the Lawndale Restoration properties.

C. Defendants’ Redevelopment Plans For Lawndale Restoration

30. On December 21, 2004, HUD mailed a 21-day foreclosure notice to Boulevard Service Realty Corporation.  At that time, HUD intended to foreclose on the HUD-held mortgage on the property, prematurely terminate the project-based Section 8 contract, and break up and sell the property to as many as sixty different owners.  HUD also planned to give all Lawndale Restoration residents vouchers.  

31. On March 18, 2005, pursuant to 12 U.S.C. § 1701z-11(i), HUD notified the City of Chicago that it could exercise a right of first refusal to purchase the property from HUD, should HUD be the successful bidder at the foreclosure sale.  HUD thus indicated and cemented its intent to dispose of this property pursuant to the MHPDRA, 12 U.S.C. § 1701z-11.

32. The City indicated that it would accept title to the property under certain specified conditions, the principal of which was the maintenance of the project-based Section 8 subsidy for the majority of the property.

33. HUD rejected the City’s request to convey the property with project-based Section 8 assistance and stated that it had adopted instead a new national, unwritten policy not to maintain project-based Section 8 subsidies when a property enters foreclosure unless senior citizens make up the majority of the development. 

34. HUD estimated the cost of repairs to the units that will not be demolished to be $44.9 million or $44,000 a unit. 

35. HUD indicated that unless the City of Chicago gives up its bid for maintenance of the project-based Section 8 subsidies, it would deny the City matching grant money equal to half the hard costs of rehabilitation or approximately $20 million.  In addition, HUD would keep the City out of the project entirely, break it up at foreclosure and not bid into it, allowing a variety of private developers to buy the property.  

36. HUD did not initiate or conduct a market study to establish that there is sufficient, habitable, affordable rental housing available in the market area in which Lawndale Restoration is located to ensure that low-income and very low-income families could use tenant-based Housing Choice Vouchers there. 

D. HUD Informs Residents Of Their Options And Conducts A Survey To See How Residents Intend To Act

37. On October 14, 2005, HUD sent a letter to all residents of the Lawndale Restoration properties, laying out its plan.  (See Exhibit B, 10/14/05 Letter from E. Hinsberger (“HUD Letter”).)  In that letter, HUD explained that the current owners defaulted on their mortgage, resulting in HUD beginning the process of acquiring the development.  HUD then stated that after it acquires ownership, it plans to transfer ownership to the City and that the City will then sell the Lawndale Restoration properties to developers “who will rehabilitate all of the buildings.”  Explaining how this will affect the residents, HUD promises:  “This process is not intended to adversely affect you or any eligible family member.  Rather, it is intended to provide you with greater opportunities to live in decent, safe and sanitary housing.”  (Ex. B at p. 1.)

38. HUD then listed changes it anticipated for the residents.  First, HUD states that “all eligible residents of the development” will “eventually” be issued a Voucher.  Until the Vouchers are issued, however, HUD states that residents will continue to receive project-based assistance, unless “the Project Based Section 8 is terminated.”  Without explaining what might happen if the latter occurs before the former, HUD goes on to state that this change will allow those residents who wish to move out of Lawndale Restoration to do so while also enabling those who wish to stay to do so.  (Ex. B at p. 1.)

39. HUD then states that it would contract with the Housing Authority of Cook County (“HACC”)—a voucher administrator with little previous experience handling vouchers issued for residents hoping to live within the City of Chicago—to provide the residents of Lawndale Restoration with Vouchers.  HUD states that because HACC cannot issue Vouchers to all residents at once, HACC will instead first issue Vouchers to those residents who wish to move out of Lawndale Restoration.  Only after that process is completed, HACC would then begin the process of issuing Vouchers to those residents who wish to continue living at Lawndale Restoration.  HUD adds that if a resident wishes to continue living at Lawndale Restoration,  the unit in which they are living “will need to be rehabilitated before the Voucher is issued.”  (Ex. B at p. 1.)

40. HUD’s letter presented residents with a biased and incomplete description of their options, designed to get as many residents as possible to opt for leaving Lawndale Restoration with a Voucher now, rather than facing further uncertainty.  Included among the inadequacies in the HUD Letter is the failure to describe the time frame for providing Vouchers to those residents who chose to stay or to describe how residents opting to stay at Lawndale Restoration will be treated during the repair and rehabilitation process.  

41. After its biased presentation of the options, HUD then references an enclosed survey.  The purpose of that survey, HUD states, “is to determine whether you would like to remain living at Lawndale [Restoration] during and after the rehabilitation of the complex, or move to an eligible apartment of your choice outside of the Lawndale [Restoration].  The information on the survey will help HUD . . . develop a schedule” for issuing Vouchers designed to best serve the residents.  (Ex. B at p. 1.)

42. After stating that it intends to implement this plan within the next 60 days—or by Tuesday, December 13, 2005—HUD then sets forth the conditions under which the new owners will be taking control of the Lawndale Restoration properties: 

· The properties will remain “as an affordable rental housing resource for twenty (20) years;”

· Income limitations meaning new residents will be restricted to families at or below 80% of Area Median Income (“AMI”), adjusted for family size;

· Restrictions preventing the rents for existing low-income families and new or turnover residents to the lower of:  (1) the Voucher payment standard; (2) market rent; or (3) 30% of 80% of AMI, adjusted for family size;

· Restrictions preventing the rents for existing very-low income families to the lower of:  (1) the Voucher payment standard; (2) market rent; or (3) 30% of 50%  of AMI, adjusted for family size;

· The new owners will be responsible for completing repairs and rehabilitation necessary to ensure that the property meets all applicable building codes; and

· Current residents will continue to receive assistance under the project-based subsidy program until the earlier of either Vouchers being issued or those project-based subsidy contracts being terminated.

43. HUD set forth its two options for residents once more in the “Lawndale Restoration Tenant Survey Oct. 14, 2005” (“Suvery”).   (See Ex. B.)  There, HUD described the options as follows:

Option #1:  Continue to Live Within Lawndale Restoration

If you select this option, you will continue to receive your project-based Section 8 rental assistance until your Housing Choice Voucher (Voucher) is issued.  The project-based assistance will be maintained until the rehabilitation of a suitable apartment has been completed.  Depending on the extent of the rehabilitation work for your unit or the building you live in, temporary relocation for you and your family may also be required.  The new owner will be responsible for providing temporary relocation assistance, if needed during the construction period.  Once you receive your Voucher, the project-based rental assistance will be terminated.  At that time, you may use your Voucher to continue to live in Lawndale or your may choose to move.

Option #2:  Receive Your Voucher Now and Move to a Different Location
If you decide this option is best for you, the Housing Authority of Cook County (HACC) will contact you and provide guidance through this process.  Once your Voucher is issued, you will need to decide where you wish to relocate.  If you plan on living outside of the City of Chicago, place an X by area(s) listed below.  This information will help HACC with your specific needs.

The Survey then lists suburban areas, other Illinois communities and places outside of Illinois altogether as alternative locations for the Lawndale Restoration residents to use the Voucers.  (Ex. B.)

44. Upon information and belief, in response to its survey, HUD received responses from approximately 800 of the 1,000 units within Lawndale Restoration.  When faced with the options as HUD described them—essentially either receive a Voucher now or wait until after the completion of a total rehabilitation only to receive the same Voucher—approximately 600 of responding residents indicated that they wished to receive their Vouchers now and approximately 200 indicated that they wished to stay at Lawndale Restoration and receive a voucher after repairs and rehabilitation.  The residents of the remaining 200 units either did not receive the HUD Letter and Survey or failed to respond.   

E. Congress Passes Section 311 As Part Of The HUD Appropriation Bill For Fiscal Year 2006

45. On November 30, 2005, the appropriations act providing HUD’s funding for fiscal year 2006, which began October 1, 2005, became law.  That act includes a provision—§ 311 of the Transportation, Treasury, Housing And Urban Development, The Judiciary, The District Of Columbia, And Independent Agencies Appropriations Act of 2006, Pub. L. No. 109-115, 119 Stat. 2396 (“HUD Appropriations Act”)—requiring HUD to maintain subsidies in place at properties like Lawndale Restoration, unless it determines that maintaining such subsidies is “not feasible.” 

46. HUD admits that § 311 provides the basis for its authority to dispose of the Lawndale Restoration properties.  Consequently, HUD must maintain the subsidies currently in place at Lawndale Restoration or establish that maintaining those subsidies is not feasible.  

F. HUD Sets A Date For The Foreclosure Sale Of The Lawndale Restoration Properties

47. On November 29, 2005, HUD began the process for selling the Lawndale Restoration properties by designating Kurt Heerwagen the Foreclosure Commissioner for the properties.  On that same day, the Foreclosure Commissioner issued a Notice of Default and Foreclosure, setting the sale for December 21, 2005 at 11:00 a.m.  (See Ex. C, Notice of Default and Foreclosure dated 11/29/05.)

48. Upon information and belief, HUD has now postponed the foreclosure sale from December 21, 2005 to January 17, 2006.  

G. HUD’s Current Disposition Plan

49. Operating under the authority provided by § 311, HUD has developed a new disposition plan for Lawndale Restoration.  This new plan, however, violates the very section that HUD itself has admitted provides the authority for it to act. 

50. Upon information and belief, HUD’s current disposition plan calls for it, through a transfer to the City and then sale to private developers, to maintain the project-based Section 8 rental assistance payments currently in place for approximately 419 units within Lawndale Restoration.  The remainder of the units, approximately 600 units, will be sold to developers with no rental assistance attached to the dwelling units.  Instead, the current residents of those units will be provided Vouchers.  For some of the smaller buildings within Lawndale Restoration, the property will be sold as home ownership opportunities. 

51. Under this plan, HUD will negotiate use restrictions as a condition of the sale of the properties, under which the new owners will be able to target the housing to families making up to 80% of the area median income ($58,000 for a family of four), despite the fact that more than 90% of the current residents make less than 30% of the area median income ($22,600 for a family of four).  

52. Additionally, HUD’s current plan calls for up-front grant money to be provided only to those private developers not interested in project-based Section 8 units.  For those developers interested in maintaining the project-based Section 8 subsidies currently in place, HUD has stated that no up-front grant money will be made available.  HUD has not, however, indicated that there is any material difference in the condition of the buildings being purchased by those developers interested in maintaining the project-based Section 8 subsidies.   

53. To justify its decision to maintain only approximately 419 project-based subsidized units, HUD points only to the results of its Survey, claiming that the approximately 600 residents who responded to the Survey that they wished to take a Voucher now demonstrates that only 419 units can feasibly be maintained as project-based Section 8 units.  HUD reached the number of 419 units by combining those residents who indicated a desire to stay at Lawndale Restoration with a voucher and those residents who did not respond to the survey.  

54. HUD further claims that it can only find private developers willing to provide 419 project-based subsidized units.  HUD itself, however, created this situation by refusing to provide the up-front grant money that it previously determined necessary to repair and rehabilitate the Lawndale Restoration properties to those developers proceeding with project-based subsidies.  

55. Other than the Survey—which was conducted prior to the passage of § 311, the law that requires HUD to determine feasibility and describes a different plan from the one HUD now intends to implement—HUD has not made any effort to determine the feasibility of maintaining the rental assistance payments currently in place at Lawndale Restoration.  Further, to the extent HUD claims it is now not feasible to maintain the subsidies currently in place, it is HUD’s own actions that created that infeasibility.  

56. Additionally, HUD also has not made any effort to consult with the residents of Lawndale Restoration as to what type of other rental assistance it would contract to provide to the residents of Lawndale Restoration.  Instead, HUD relies solely on its Survey, ignoring that the Survey sought information regarding an entirely different disposition plan and therefore has little bearing on how residents might wish to proceed under the current plan HUD developed in response to § 311.    

VI. deficiencies in available stock of affordable housing

57. Tenants unable to use their Housing Choice Vouchers at Lawndale Restoration would likely follow the patterns of other African-American tenants with Housing Choice Vouchers in the Chicago metropolitan area.  Three studies document that the vast majority of African-American Chicago families who search for housing with Housing Choice Vouchers end up in racially segregated, poverty concentrated areas of Chicago.  See Chi. Area Fair Hous. Alliance Hous. Choice Voucher Advocacy Project, Putting the “Choice” in Housing Choice Vouchers (Part 3): Mapping the Location of Housing Choice Vouchers in the Chicago Region to Demonstrate the Need for Affirmative Efforts to Provide Greater Access to Areas of Opportunity for Families Using Vouchers (2004) (finding that the vast majority of African-American families with Housing Choice Vouchers become overwhelmingly clustered in areas of the Chicago region which are racially segregated and economically concentrated); Paul Fischer, Where are the Public Housing Families Going? An Update (2003); Paul Fischer, Section 8 and the Public Housing Revolution: Where Will the Families Go? (2001) (both finding that the vast majority of African-American public housing residents relocated with vouchers become overwhelmingly clustered in racially segregated, economically poor communities)  (Exhibit D contains all three studies).

58. This potential loss of over one thousand subsidized units comes at a time when subsidized housing is disappearing nationally and locally.  Nationally, since 1995, about 236,000 units of subsidized housing have been lost.  Since 1999, in Chicago, over 2,500 units have been lost, and in the next five years, over 38,000 units of project-based Section 8 housing are set to expire and lose their subsidies in the Chicago metro area alone.  (See Exhibit E, Janet Smith Decl.)

59. This potential loss of subsidized housing is coupled with the fact that 137,312 Chicago renter households with incomes less than 30% of the area median income are in need of affordable housing, with most paying over 50% of their income towards rent.  58,911 families are on Chicago’s public housing waiting list and 9,723 are on Chicago’s Section 8 Housing Choice Voucher list.  Both waiting lists are currently closed.

60. On information and belief, the information in paragraphs 57-59 was provided to and available to HUD prior to its decision not to continue project-based Section 8 at Lawndale Restoration.

VII. STATUTORY AND REGULATORY SCHEME

A. The Project-Based Section 8 Program 

61. Congress created the Section 8 program in the Housing and Community Development Act of 1974 that supplemented the United States Housing Act of 1937, 42 U.S.C. § 1437 (2005).  The Section 8 program is a means of providing decent affordable housing to low-income families.  Unlike public housing, which is owned and operated by public housing agencies, project-based Section 8 housing is generally owned and operated by private developers.

62. Under the Section 8 program, low-income tenants pay 30% of their adjusted incomes as rent and HUD provides a subsidy to pay the difference between the tenants’ payment and the owner’s rent.  § 1437(a)(a)(1)(a); § 1437f(c)(3).  

63. Section 8 assistance programs are either project-based or tenant-based.  Under the project-based program, the subsidy is provided under a contract between HUD and the building owner and stays with the building when a tenant moves.  Project-based subsidies assure the long-term availability of affordable housing units.  Under the tenant-based programs (called “vouchers”), HUD provides subsidy funds to local public housing authorities (“PHAs”) that enter into contracts with rental property owners. § 1437f(o).  Eligible low-income tenants receive a voucher that enables them to request building owners to enter into contracts with the PHA on their behalf.  The subsidy accompanies the tenant when the tenant moves to a different unit.  Tenant-based programs rely both on an adequate supply of housing with rents within “payment standards” set by the PHAs and a willing body of rental property owners who agree to rent to tenants within these rental payment standards.

B. Defendants’ Duty To Maintain And Preserve Multi-Family, Low-Income Housing Upon Disposition After Foreclosure.

64. The Multi-Family Housing Property Disposition Reform Act of 1994 (“MHPDRA”), 12 U.S.C. § 1701z-11, mandates that, when a HUD insured mortgage is foreclosed, HUD dispose of “multifamily housing projects” in a manner that addresses the following goals: “preserving certain housing so that it can remain available to and affordable by low-income persons;” “maintaining housing for the purpose of providing rental housing, cooperative housing, and homeownership opportunities for low-income persons;” “minimizing the need to demolish multifamily housing projects;” and “supporting fair housing strategies.” § 1701z-11(a)(3).

65. More specifically, the MHPDRA requires that, in the case of a subsidized project such as Lawndale Restoration, HUD enter into a contract with the subsequent owners for project-based Section 8 assistance “sufficient to assist at least all units covered” by such a contract prior to foreclosure. § 1701z-11(e)(1).

66. Further, the MHPDRA provides units of local government with a right of first refusal to acquire properties after HUD acquires title through foreclosure. § 1701z-11(i).  The City of Chicago is considered a “unit of local government” for these purposes.

67. The MHPDRA also limits replacement of project-based assistance with tenant-based assistance upon disposition in two important ways:

(i)
First, any such replacement requires a determination by HUD that there is an adequate supply of habitable, affordable housing for very low-income families using vouchers. § 1701z-11(e)(2)(A).  On information and belief, HUD has not made such a determination.  

(ii)
Second, replacement of project-based assistance with vouchers is limited to 10% of the aggregate number of units in subsidized and formerly subsidized projects disposed of by HUD in any fiscal year. § 1701z-11(e)(2)(B).   HUD’s decision to replace project-based assistance with vouchers violates this limitation.

68. Pursuant to 12 U.S.C. § 1715z-11a(b) (2005), HUD is required to offer to transfer substandard multifamily housing it acquires by HUD to units of local government.  The Lawndale Restoration project is “substandard” under § 1715z-11a(b)(11)(H).  HUD must fulfill this requirement without altering any legally binding obligations entered into prior to HUD’s foreclosure. § 1715z-11a(b)(10).  Thus, this statute requires that the Section 8 contract remain intact through the foreclosure process.

69. Despite the requirements of these statutes, HUD has decided to terminate the majority of the project- based Section 8 subsidies regardless of any conveyance, to the City or to private buyers, subsequent to foreclosure.  HUD’s plans for this housing, subsequent to foreclosure, violate the specific provisions of 12 U.S.C. § 1701z-11 and § 1715z-11a(b) relating to provision of project-based assistance upon disposition, as well as the requirement that the disposition address the MHPDRA goals cited above.
C. Defendants’ Duty To Provide Decent Homes And A Suitable Living Environment

70. The National Housing Act of 1934 (“NHA”), 12 U.S.C. § 1701 (2005), which provided the authority for HUD’s insurance mortgages, is the backdrop for the various statutes that govern HUD’s disposition of multifamily housing which HUD acquires as a result of default on HUD insured mortgages.  The NHA provides HUD with a clear set of goals for implementing programs authorized by this section: “The Congress affirms the national goal . . . of ‘a decent home and a suitable living environment for every American family.’” § 1701t (2005).  The National Housing Act further provides that in the administration of low-income housing programs, HUD should give “the highest priority and emphasis” in providing housing for those families for which this national goal of a decent home and a suitable living environment has not become a reality.  Id.  The MHPDRA requires that HUD dispose of multifamily housing “in a manner that . . . is consistent with the National Housing Act. . . .”  12 U.S.C. 1701z-11(a)(1).

71. HUD’s current plans to dispose of the Lawndale Restoration properties are inconsistent with its obligations pursuant to the National Housing Act.

D.
Defendants’ Duty Not To Discriminate And To Affirmatively Further Fair Housing

72. The Fair Housing Act provides that “it shall be unlawful”:

a.
“To . . . make unavailable or deny [] a dwelling to any person because of race, color, religion, sex [or] familial status . . . .”  42 U.S.C. § 3604(a) (2005); or

b.
“To discriminate against any person in the terms, conditions, or privileges of . . . rental of a dwelling, or in the provision of services or facilities in connection therewith, because of race, color, religion, sex [or] familial status . . . .”  § 3604(b).

73. The Fair Housing Act also provides that HUD shall administer its programs and activities related to housing and urban development in a manner to affirmatively further the policies of the Fair Housing Act. § 3608(e)(5).

74. Additionally, Executive Orders 11063, 27 Fed. Reg. 11527 (Nov. 20, 1962), and 12892, 59 Fed. Reg. 2939 (Jan. 17, 1994), recognize the duty to affirmatively further fair housing.

75. Executive Order 11063, issued by President Kennedy, and titled “Equal Opportunity in Housing,” directs “all departments and agencies in the executive branch of the Federal Government, insofar as their functions relate to the provision, rehabilitation, or operation of housing and related facilities, to take all action necessary and appropriate to prevent discrimination because of race, color, creed, or national origin . . .” Exec. Order No. 11063, § 101.

76. Executive Order 12892 mandates that the Secretary of HUD affirmatively further fair housing, directs other federal agencies to cooperate with HUD in the order’s enforcement, and amends the language of Executive Order 11063 to include the prevention of discrimination on the basis of sex, disability, and familial status.  Exec. Order No. 12892, §§ 2-201, 2-202, 6-604(b).

77. HUD has promulgated regulations implementing Executive Orders 11063 and 12892, which provide as follows:

All persons receiving assistance from, or participating in any program or activity of the Department involving housing and related facilities shall take all action necessary and proper to prevent discrimination on the basis of race, color, religion (creed), sex or national origin.

24 C.F.R. § 107.21 (2005).

78. HUD’s current plans to dispose of the Lawndale Restoration properties with less than half of the current project-based assistance will have an adverse disparate impact on the residents of Lawndale and on Chicago residents in need of adequate affordable housing, the overwhelming majority of whom are African-American households, female-headed households, and families with children.  Furthermore, these plans will not affirmatively further fair housing and, on information and belief, HUD has failed to take any steps to analyze the fair housing implications of its disposition plans for these properties.

E.
§ 311 Of The HUD Appropriations Act

79. In addition to the foregoing statutes imposing certain obligations on HUD, in November of 2005, the HUD Appropriations Act added additional obligations that apply to the disposition of properties like Lawndale Restoration.  Specifically, § 311 states:  

Notwithstanding any other provision of law, in fiscal year 2006, in managing and disposing of any multifamily property that is owned or held by the Secretary of Housing and Urban Development, the Secretary shall maintain any rental assistance payments under section 8 of the United States Housing Act of 1937 that are attached to any dwelling units in the property.  To the extent the Secretary determines that such a multifamily property owned or held by the Secretary is not feasible for continued rental assistance payments under such section 8, based on consideration of the costs of maintaining such payments for that property or other factors, the Secretary may, in consultation with the tenants of that property, contract for project-based rental assistance payments with an owner or owners of other existing housing properties, or provide other rental assistance.

80. Despite the requirements of § 311, HUD’s current disposition plan fails to maintain the rental assistance currently in place at Lawndale Restoration.  Further, HUD has not taken steps necessary to determine that maintaining that assistance is not feasible, nor has HUD consulted with residents as to the other options that HUD now plans to employ.   

VIII. INJURY TO THE NAMED PLAINTIFFS AND THE PLAINTIFF CLASS

81. According to the 2000 United States Census, 34% of the households living in the City of Chicago are African-American.  African-American households, however, constitute 50.4% of the households in Chicago with incomes less than 30% of the area median income and with serious housing problems: paying greater than 30% of their income for rent, living in overcrowded conditions, or lacking adequate basic facilities.   Compared to white households, African-American households are nearly three times more likely to be very-low income renters with housing problems.

82. According to the 2000 United States Census, 30.7% of the families living in Chicago are female-headed families.  Female-headed families, however, constitute 58% of the families living below the poverty line. 
83. According to the 2000 United States Census, 57.3% of the families living in Chicago had related children under the age of 18.  Families with children, however, constitute 80% of the families living below the poverty level.  
84. The Defendants’ plans for Lawndale Restoration, as described above, reduce the number of housing units available both to current and displaced Lawndale residents and to families in need of affordable housing.  These plans have an adverse discriminatory impact on African-Americans, females, and families with children because these groups are disproportionately eligible for subsidized housing as compared to their representation in the general population, and they are disproportionately represented among Lawndale Restoration residents.

85. These actions will cause and have caused irreparable injury to the named Plaintiffs and to members of the Plaintiff class.  As a result of the Defendants’ actions, the Plaintiffs and members of the Plaintiff class have lost or are threatened with loss of their homes, have suffered or are threatened with displacement, and may be denied the opportunity to reside in the rehabilitated Lawndale Restoration housing currently proposed by the Defendants.  For those residents receiving Vouchers, HUD’s current plan will inflict further harm by leaving them only with Vouchers, a subsidy that is less reliable than the current project-based subsidies.

86. HUD’s plans and actions as described above have caused and will cause irreparable injury to Plaintiff Chicago ACORN in that:

a.
Chicago ACORN’s members, who include Lawndale residents and persons in need of affordable housing in Chicago, have been or will be harmed by Defendants’ proposed plans;

b.
The above-described activities of Defendants have frustrated Chicago ACORN’s mission to act on behalf of and in conjunction with low and moderate-income people in Chicago to campaign for more affordable housing in North Lawndale and Chicago and to preserve existing affordable housing.  Defendants’ actions have interfered with Chicago ACORN’s activities undertaken to advance that mission. 

c.
Since the fall of 2004, Chicago ACORN has had to divert a significant amount of its resources to work with the residents of Lawndale Restoration, organize them, and develop solutions for preserving the property’s project-based Section 8 contract for those residents and Chicago families in need of affordable housing.

d.
Chicago ACORN has lost actual and potential members due to HUD’s ongoing pattern of encouraging Lawndale Restoration residents to only consider taking vouchers.

87. Plaintiffs have no adequate remedy at law.

IX. CLAIMS FOR RELIEF 

Violation of Statutes Relating to 

Disposition of HUD-Owned Properties

COUNT I: Violation of the MHPDRA 

88. Plaintiffs re-allege paragraphs 1 to 87 of this Supplemental Complaint and incorporate them herein.

89. HUD is an agency within the meaning of 5 U.S.C. § 701(b)(1) (2005) of the Administrative Procedure Act (“APA”).  HUD’s plans for disposition of the Lawndale Restoration properties, as described above, will violate the MHPDRA, 12 U.S.C. § 1701z-11(a)(1) and (a)(3), which require HUD to dispose of properties in a manner consistent with the goals of the National Housing Act and the MHPDRA, entitling Plaintiffs to declaratory judgment and relief pursuant to Administrative Procedure Act, 5 U.S.C. § 706 (2005).

90. HUD’s plans for disposition of the Lawndale Restoration properties, as described above, will violate the MHPDRA, 12 U.S.C. § 1701z-11(e), entitling Plaintiffs to declaratory judgment and relief pursuant to Administrative Procedure Act, 5 U.S.C. § 706.

COUNT II: Failure to Preserve Contractual Obligations in Transfer of Ownership

91. Plaintiffs re-allege paragraphs 1 to 87 of this Supplemental Complaint and incorporate them herein.

92. Defendants’ plans for disposition of the Lawndale Restoration properties, as described above, violate 12 U.S.C. § 1715z-11a(b)(1) and (b)(10), which require Defendants to transfer certain foreclosed properties to public purchasers without altering, affecting, or annulling any legally binding obligations entered into before Defendants acquired title, entitling Plaintiffs to declaratory judgment and relief pursuant to the Administrative Procedure Act, 5 U.S.C. § 706.

COUNT III: Failure to Ensure Project Will Remain in 

Decent, Safe, and Sanitary Condition

93. Plaintiffs re-allege paragraphs 1 to 87 of this Supplemental Complaint and incorporate them herein.

94. The MHPDRA, 12 U.S.C. § 1701z-11(c)(3)(B), requires Defendants to dispose of a multifamily housing project through foreclosure only to a purchaser that it deems capable of implementing a sound financial and physical management program.  Such a program must be designed to enable the project to meet anticipated operating and repair expenses, and to ensure that the project will remain in a decent, safe, and sanitary condition.

95. Defendants’ actions are in violation the MHPDRA, as Defendants have estimated the cost of repairs at over $40 million, but Defendants have acknowledged that financially feasible rehabilitation will require a grant of half of that by offering such a grant to the City of Chicago.  However, in reformulating their disposition plan after the passage of § 311, Defendants have illegally limited the availability of the grants to developers purchasing units without project-based subsidies in violation of § 1701z-11(e), thus, indicating its willingness to once again under fund the repair needs for this project in order to advance its policy of terminating project-based Section 8 assistance.   Plaintiffs are thus entitled to declaratory relief and judgment pursuant to the Administrative Procedure Act, 5 U.S.C. § 706.

COUNT IV: Failure to Conduct a Market Study

96. Plaintiffs re-allege paragraphs 1 to 87 of this Supplemental Complaint and incorporate them herein.

97. The MHPDRA, 12 U.S.C. § 1701z-11(e)(2)(A) requires Defendants to determine whether the market area contains an adequate, available supply of habitable, affordable housing for very low-income families and other low-income families prior to providing tenant-based assistance (vouchers) in lieu of project-based assistance.

98. Defendants’ actions are in violation of the MHPDRA because there is not such an adequate supply and, upon information and belief, Defendants have not made such a determination, nor have they initiated any study whereby such a determination could be made prior to the planned issuance of tenant-based housing assistance vouchers to current residents to replace their current project-based assistance.  Plaintiffs are thus entitled to declaratory relief and judgment pursuant to the Administrative Procedure Act, 5 U.S.C. § 706.
COUNT V: Failure to Limit Replacement of Vouchers 

to 10% of Units

99. Plaintiffs re-allege paragraphs 1 to 87 of this Supplemental Complaint and incorporate them herein.

100. The MHPDRA, 12 U.S.C. § 1701z-11(e)(2)(B) provides that Defendant may only issue housing vouchers to 10% of the aggregate units in subsidized or formerly subsidized projects disposed of in any fiscal year.

101. Defendants have violated the MHPDRA and its implementing regulations because, upon information and belief, just as the issuance of vouchers to most Lawndale Restoration tenants would represent more than 10% of the approximately 1000 remaining units in this project, Defendants would also exceed the 10% cap on the number of subsidized housing units that they can dispose with vouchers this fiscal year.  Plaintiffs are thus entitled to declaratory relief and judgment pursuant to the Administrative Procedure Act, 5 U.S.C. § 706.

Claim Under the National Housing Act

COUNT VI: Failure to Dispose Consistent with the 

Goals of the National Housing Act

102. Plaintiffs re-allege paragraphs 1 to 87 of this Supplemental Complaint and incorporate them herein.

103. The National Housing Act, 12 U.S.C. § 1701t, provides HUD with a clear set of goals for implementing subsidized housing programs.

104. Defendants plans for disposition of the Lawndale Restoration properties, as described above, violate the National Housing Act.  Plaintiffs are thus entitled to declaratory relief and judgment pursuant to the Administrative Procedure Act, 5 U.S.C. § 706.

Claims Under Title VIII of the Civil Rights Act of 1968

AND Executive Orders 11063 and 12892

COUNT VII: Adverse Disparate Impact on African-Americans, Women, and Families with Children

105. Plaintiffs re-allege paragraphs 1 to 87 of this Supplemental Complaint and incorporate them herein.
106. Defendant HUD is an agency within the meaning of 5 U.S.C. § 701(b)(1) of the Administrative Procedure Act (APA).  The Defendants’ actions as described above will have an adverse disparate impact upon African-Americans, female-headed households, and families with children and, therefore, constitute a violation of the Fair Housing Act.   Plaintiffs are entitled to declaratory relief and judgment directly under the Fair Housing Act, 42 U.S.C. §§ 3604, 3613, and also pursuant to the Administrative Procedure Act, 5 U.S.C. § 706, Plaintiffs are entitled to declaratory relief and judgment. 
COUNT VIII: Failure to Affirmatively Further Fair Housing

107. Plaintiffs re-allege paragraphs 1 to 87 of this Supplemental Complaint and incorporate them herein.

108. Defendant HUD is an agency within the meaning of 5 U.S.C. § 701(b)(1) of the Administrative Procedure Act (APA).  By adopting a disposition plan that eliminates over 600 units of project based subsidized housing at Lawndale Restoration, and providing most residents with Section 8 tenant-based assistance (vouchers), with no consideration of the fair housing implications of such actions or consideration of alternatives, Defendants have violated their duty to administer HUD programs in a manner so as to affirmatively further fair housing, and have violated Plaintiffs’ rights under  42 U.S.C. § 3608(e)(5); Exec. Order No. 12892; Exec. Order No. 11063; 24 C.F.R. § 107.21.

109. Plaintiffs are entitled to declaratory relief and judgment directly under the Administrative Procedure Act, 5 U.S.C. § 706. 

Claim Under the Administrative Procedure Act

COUNT IX

110. Plaintiffs re-allege paragraphs 1 to 87 of this Supplemental Complaint and incorporate them herein.

111. Defendant HUD is an agency within the meaning of 5 U.S.C. § 701(b)(1) of the Administrative Procedure Act (APA).

112. Despite the violations alleged above and the information provided and available to them at the time, Defendants made a decision to prematurely terminate the majority of the project-based Section 8 subsidies currently in place at Lawndale Restoration and provide the Plaintiffs with Section 8 tenant-based assistance (vouchers). Defendants thus took actions that were arbitrary, capricious, an abuse of discretion, not in accordance with law, in excess of statutory authority and without observance of procedures required by law, within the meaning of 5 U.S.C. § 706(2)(A),(C) and (D).

COUNT X:  Failure to comply with the requirements of § 311

113. Plaintiffs re-allege paragraphs 1 to 87 of this Supplemental Complaint and incorporate them herein.

114. HUD is an agency within the meaning of 5 U.S.C. § 701(b)(1) of the Administrative Procedure Act (“APA”).  5 U.S.C. § 701, et seq. (2005).  HUD has admitted that § 311 provides the authority under which it can dispose of the Lawndale Restoration properties.  

115. HUD’s current disposition plan for Lawndale Restoration, as described above, will violate the requirements of § 311 of the HUD Appropriations Act, entitling Plaintiffs to declaratory judgment and relief pursuant to the APA.  5 U.S.C. § 706.  

X. RELIEF REQUESTED

WHEREFORE, Plaintiffs respectfully request that this Court:

A.
Declare that HUD’s actions and omissions, as set forth above, violate the Multi-Family Housing Property Disposition Reform Act, 12 U.S.C. § 1715z-11a(b), the National Housing Act, Title VIII of the Civil Rights Act of 1968, Executive Orders 11063 and 12892, and § 311 of the HUD Appropriations Act, and thus has acted arbitrarily, capriciously, and otherwise not in accordance with the law and without observance of procedure required by law in accordance with the Administrative Procedure Act, 5 U.S.C. § 706;

B.
Declare that HUD must comply with the Multi-Family Housing Property Disposition Reform Act, 12 U.S.C. § 1715z-11a(b), the National Housing Act, Title VIII of the Civil Rights Act of 1968, Executive Orders 11063 and 12892, and § 311 of the HUD Appropriations Act, by providing project-based Section 8 contract or contracts after foreclosure covering the same number of units as were covered by the contracts in place before the foreclosure or, if after determining that doing so is not feasible, consulting with residents regarding other alterantives; 

C.
Enter a preliminary and permanent injunction enjoining Defendants from:

(1)
Conducting a foreclosure sale or otherwise disposing of the Lawndale Restoration properties until Defendants comply with their obligations under the MHPDRA, 12 U.S.C. § 1715z-11a(b), the National Housing Act, Title VIII of the Civil Rights Act of 1968, Executive Orders 11063 and 12892, and § 311 of the HUD Appropriations Act;

(2)
Terminating the project-based Section 8 contract upon foreclosure sale or other disposition other than in compliance with their obligations under MHPDRA, 12 U.S.C. §§ 1715z-11a(b), the National Housing Act, Title VIII of the Civil Rights Act of 1968, Executive Orders 11063 and 12892, and § 311 of the HUD Appropriations Act;

(3)
Issuing Housing Choice Vouchers to or relocating the residents of Lawndale Restoration until Defendants comply with their obligations under the MHPDRA, the National Housing Act, Title VIII of the Civil Rights Act of 1968, Executive Orders 11063 and 12892, and § 311 of the HUD Appropriations Act; and

(4)
Failing to provide after the foreclosure the same number of subsidized units at Lawndale Restoration as were available before the foreclosure. 

D.
Enter an order stating that Plaintiffs shall not be required to post a bond as security for the issuance of a temporary restraining order and permanent injunction;

E.
Enter an order requiring HUD to pay Plaintiffs’ reasonable costs and attorneys’ fees for the prosecution of this action; and

F.
Grant Plaintiffs such further relief as this Court deems just and proper.

Dated: December 23, 2005
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