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IN THE UNITED STATES DISTRICT
FOR THE NORTHERN DISTRICT OF ILLINOIS

EASTERN DIVISION
CHICAGO ACORN, et. al, )
)
Plaintiffs, )
)
V. ) No.05C 3049
)
THE UNITED STATES DEPARTMENT ) The Honorable Judge Blanche Manning
OF HOUSING AND URBAN )
DEVELOPMENT (“HUD™), et. al, )
)
Defendants. )

PLAINTIFFS* OPPOSITION TO DEFENDANTS’ MOTION TO DISMISS

Defendants” Motion to Dismiss (“Motion”) and Memorandum of Law in Support of
Defendants’ Motion to Dismiss (“Mem.”) present a remarkable assertion of power by an
administrative agency. While charged with the administration of government programs,
achievement of important public policy goals, and oversight of substantial public funds,
Defendants nevertheless claim total freedom from the constraints of any congressional
enactment, assertion of public policy goals, or expression of spending priorities. Not content with
having stripped one branch of government of its powers, Defendants’ Motion also seeks to deny
this Court the power to examine the fairness and adequacy of their decisions, or test those
decisions against the standards set by Congress. For this sweeping assertion of power,
Defendants depend on one sentence fragment from an appropriations law — “notwithstanding any
other provisions of law” — stripped from its historical context, to negate all other Congressional
enactments, up to and including the Fair Housing Act. Ultimately, Defendants® Motion
concludes, there can be no oversight — be it judicial or legislative — of their decisions because
they are no longer governed by laws, courts or anything clse. Instead, they argue, they have
“unilateral” and “unfettered” discretion that is “unencumbered by any statutory or regulatory
guidelines” and leaves their actions “not subject to review.” (Mem. at 5-7.)

Defendants’ grab for unfettered and unilateral discretion is unsupported by the federal
housing statutes, and must, therefore, fail. The Flexible Authority provision upon which HUD

bases its claim of unfettered discretion does not trump the broader provisions and goals of the



Fair Housing Act or the National Housing Act. Instead, it is part of a larger statutory framework
that provides clear standards by which HUD’s actions are to be judged. Moreover, the Flexible
Authority provision can, and therefore should, be read to co-exist with other federal housing
statutes in a manner that respects consistent congressional statements favoring preservation of
affordable housing. Thus, as with nearly all administrative actions undertaken by agencies of the
federal government, the Court has the power to review HUD’s disposition of Lawndale
Restoration under the Administrative Procedure Act for compliance with any applicable statutes
and regulations.

HUD’s overly-broad reading of the Flexible Authority provision, on the other hand, asks
this Court to find an implied repeal of all constraining enactments, and would allow HUD to
disregard congressional pronouncements with no fear of contradiction from any court. HUD’s
reading also would turn the Flexible Authoerity provision into an unconstitutional delegation of
legislative power. A single fragment of a provision in an appropriations bill simply is not
enough to require this Court to take those extraordinary steps, especially where, as here, a
reasonable alternative reading is available. As a result of these failings, Defendants’ Motion
should be denied.

BACKGROUND

Chicago ACORN and four residents of Lawndale Restoration, a project-based subsidized
housing development on Chicago’s west side, brought this suit on behalf of themselves and
others similarly situated, to prevent HUD from unilaterally terminating the project-based
subsidies currently in place at Lawndale Restoration, in violation of federal housing law.
Background on both the applicable federal housing laws and their application to Lawndale
Restoration is necessary to fully understand this dispute.

L STATUTORY BACKGROUND

Federal housing law is governed by a number of statutes enacted over the course of the
last century. The dominant public policy goal of all of these enactments is the preservation of
affordable housing,

A. National Housing Act And Fair Housing Act.

The primary statements of national housing policies and programs are found in the
National Housing Act of 1934 (“National Housing Act” or “NHA™), 12 U.S.C. § 1701 et seq.,
and the Fair Housing Act (“Fair Housing Act” or “FHA”), 42 U.S.C. § 3601 et seq. Each sets



forth a number of federal policies regarding fair and affordable housing, while creating a number
of federal programs designed to further those policies.

The National Housing Act provides HUD with a clear set of goals for implementing
programs. Included among these goals is the instruction that HUD give “the highest priority and
emphasis” in providing housing for those families for which this national goal of a decent home
and a suitable living environment has not become a reality. 12 U.S.C. § 1701t. HUD is
answerable for compliance with these policies and goals in its administrative decisions.

The Fair Housing Act provides two protections that are particularly relevant here. First,
the FHA prohibits housing decisions that have a disparate impact against persons on the basis of
their race, sex, or familial status. 42 US.C. § 3604. Second, it requires that programs and
acfivities related to housing and urban development be administered in a manner that
affirmatively furthers fair housing. 42 U.S.C. § 3608(c)(3).

B. Section 8 Subsidy Programs,

This suit involves a privately-owned subsidized housing project administered under a
program commonly known as “Section 8.” There are two distinct Section 8 programs: project-
based and tenant-based. Under both programs, tenants typically pay rent equal to thirty percent
of their adjusted income, with HUD making up any difference between that amount and the
unit’s actual rent.

Project-based subsidies are provided through a contract between HUD and the
development’s owner, and the subsidy is tied to each particular unit of housing. Thus, even
when the tenant moves, a unit of affordable housing remains in the community, and is available
for another family in need of assistance. As a result, project-based subsidies provide greater
long-term availability of affordable housing units in a specific nei ghborhood than tenant-based
subsidies. Project-based subsidies have also been largely immune to budget cuts, and therefore
offer stable rent subsidies to tenants and economic viability to developers. (Am. .Compl. 91 42-
44.)

Tenant-based subsidies, on the other hand, are provided through Housing Choice
Vouchers given to individual tenants, and are not tied to a particular unit of housing. The
voucher given to each eligible tenant can be used for a rental unit anywhere if the individual
landlord is willing to accept the voucher and if the unit’s rent falls within payment standards

established by the local housing authority charged with administering the voucher program.



Tenant-based subsidies thus rely on both an adeqﬁate supply of rental units whose rents fall
within the payment standards, and a body of landlords willing to rent to tenants with vouchers.
Consistent with recent budget cuts to the voucher program, HUD is proposing a massive
overhaul of the voucher program that will make tenant-based vouchers less stable while
potentially allowing higher tenant rents and imposing time limits on the duration of those
vouchers. (Am. Compl. I 41-44.)

C. The Disposition Reform Act Of 1994,

Beginning in the mid-1990s, Congress enacted a series of legislative initiatives that use
the FHA and NHA as the foundation for standards governing HUD’s disposition of subsidized
properties whose ownership is in transition. The first of these statutes was the Disposition
Reform Act of 1994 (“Disposition Reform Act” or “DRA™), 12 U.S.C. §1701z-11.

The Disposition Reform Act began by leaving unaffected the already existing
requirement that, for any property whose ownership was in transition, HUD continue all project-
based subsidies already in place. 12 U.S.C. §1701z-11(e)(1). The Disposition Reform Act did
allow HUD new flexibility, however, to determine whether it would increase those subsidies to
include previously unsubsidized units in the same developments. This contrasted with the
previous requirement that HUD provide project-based funding for nearly all units in a property,
regardless of whether they had previously been subsidized. See 12 U.S.C. § 1701z-11(e); S.
Rep. No. 103-174, at 1-2, reprinted in 1994 U.S.C.C.A.N. 232, 234. The Disposition Reform
Act also provided flexibility through alternative tools, such as the right to award upfront
rehabilitation grants to purchasing developers. 12 U.S.C. §1701z-11(f)(4). This flexibility,
however, maintained the preservation objectives of the previous law, continuing the requirement
that all units already being subsidized continue to receive those subsidies. Indeed, as the
Committee Report noted, continuing to provide “project-based assistance to units under contract
to receive rent subsidies, while requiring affordability to be achieved on the remainder of units
via rent restrictions or other means, is designed to respond to the limited budgetary resources for
property disposition by targeting project-based assistance to those units already receiving
assistance.” S. Rep. No. 104-174, at 10, reprinted in 1994 U.S.C.C.AN. 232, 243 (emphasis
added).

Thus, the Disposition Reform Act granted flexibility in the service of the broader goals of

preservation of project-based subsidies and, where possible, the growth of affordable housing



stocks. The grant of flexibility was not in any way designed to authorize reduction of the
affordable housing stock and project-based affordable housing in particular.
D. Flexible Authority Provisions Of 1996, 1997, And 2000.

Two years after adopting the Disposition Reform Act, and just prior to HUD’s final
regulations to implement the DRA, Congress passed the original Flexible Authority provision as
part of the appropriations process for the 1997 budget. See Pub. L. No. 104-204, § 204 (1996)
{codified at 12 U.S.C. § 1715z-11a). Unlike the Disposition Reform Act, which featured a
strong statement of pro-preservation public policy, Congress passed the Flexible Authority
provision with no fanfare or comment and no direct legislative history.

Subsequent amendments clarify that Congress did not intend enactment of the Flexible
Authority provision to alter the preservation goals set out in the policy related statutes on the
subject — i.e., the Fair Housing Act, the National Housing Act and the Disposition Reform Act.
Indeed, to the contrary, those subsequent amendments demonstrate that the Flexible Authority
provision was intended mainly to further those same goals. For example, in a 1997 amendment
to the Flexible Authority provision Congress provided HUD with an additional tool for
preservation by authorizing it to provide grants and loans from the General Insurance Fund for
project rehabilitation and demolition. Pub. L. No. 105-65, § 213 (1997) (codified at 12 U.S.C.
1715z-11a(a)). Similarly, Congress amended the provision in 2000 to add a requirement that,
where a HUD-owned project contains more than 25% severely defective units, HUD transfer it
to state or local government with its project based subsides intact. See Pub. L. No. 106-554,
App. G, § 141 (2000) (codified as 12 U.S.C.A. 1715z-11a(b)). Moreover, the new section (b)
explicitly references the Disposition Reform Act. See 12 U.S.C. § 1715z-1 la(b)(11XC). Taken
together, these amendments reveal the Flexible Authority provision’s preservation orientation,

As a result of amendments, the current version of the Flexible Authority provision states;

(a) Flexible authority for multifamily projects

During fiscal year 1997 and fiscal years thereafter, the Secretary may manage and
dispose of multifamily properties owned by the Secretary..., the provision of
grants and loans from the General Insurance Fund...for the necessary costs of
rehabilitation, demolition, or construction on the properties (which shall be
cligible whether vacant or occupied), and multifamily mortgages held by the
Secretary on such terms and conditions as the Secretary may determine,
notwithstanding any other provision of law.

12U.S.C. § 1715z-11a(a).



IL FACTUAL BACKGROUND.

Against this statutory backdrop, HUD has now instituted an unwritten national policy of
always terminating project-based subsidies upon foreclosure, and is attempting to apply that
policy to Lawndale Restoration. Lawndale Restoration is a 1,240 unit, multi-family, project-
based subsidized housing property spanning approximately 25 blocks on Chicago’s west side.
The residents of Lawndale Restoration are approximately 99% African-American, and
approximately 80% of its households are female-headed houscholds with minor children. Of its
resident families, 93% are considered very low-income, meaning that each family’s income is
less than 30% of the Area Median Income, approximately $22,600 for a family of four. (Am.
Compl. I 2, 22-23.)

Lawndale Restoration is owned by Cecil Butler, either directly or through corporate
entities under his control. Through a series of contracts, Butler has received project-based
subsidies for Lawndale Restoration since at least 1984. (Am. Compl. ] 24-28.)

Though Butler owns the properties, HUD has insured the mortgage since 1974. HUD
was recently required to pay on the mortgage insurance, and in return, was assigned the
mortgage’s interest. HUD has provided notice that it intends to begin foreclosure proceedings
for the properties. Through these proceedings, HUD intends to prematurely terrninate the
project-based subsidies and sell the property to many different ownership groups. To replace the
project-based subsidies currently in place, HUD plans to issue vouchers to current residents of
Lawndale Restoration and provide them with little, if any, help using those vouchers. While
HUD has indicated that it will negotiate some limited use restrictions as part of its efforts to sell
the properties, HUD’s sale also will result in Lawndale Restoration being marketed to families
whose income greatly exceeds that of most current residents and others in Chicago desperately in
need of truly affordable housing. (Am. Compl. I 24-30.)

While HUD proceeds with its efforts 1o prematurely terminate Lawndale Restoration’s
project-based subsidies, affordable housing stocks across the country are being depleted. Indeed,
nationally approximately 236,000 units of subsidized housing have been lost since 1995.
Similarly, Chicago has lost over 2,500 subsidized units since 1999 and projections call for the
potential Joss of 38,000 additional units in the next five years. At the same time, 58,911 families
are on waiting lists for public housing in Chicago and 9,723 sit on the waiting list for vouchers.

(Am. Compl. Iff 38-39.)



To prevent the loss of the Lawndale Restoration project-based subsidies at this critical
time for truly affordable housing, Plaintiffs brought this suit to protect their own stable,
subsidized housing units while also preserving the long-term affordability of Lawndale
Restoration for all families in the Chicago area who need truly affordable housing now or in the
future. (Am. Compl. § 1.)

ARGUMENT

As the overall scheme of federal housing law demonstrates, Congress has enacted
numerous statutes designed to address the need for affordable housing by setting forth
requirements which HUD must follow to insure the need is met. Ignoring this scheme,
Defendants assert that the “notwithstanding any other provision of law™ language of the Flexible
Authority provision gives the secretary “unfettered discretion,” (Mem. at 5), and “unilateral
discretion,” (id. at 7), which “unequivocally trumps” other laws, (id. at 7), leaving “no law to
apply,” (id. at 5), and rendering HUD’s actions “not subject to review,” (id.). HUD’s claim to
such authority, however, must fail because Congress has not granted HUD anywhere near the
freedom it claims.

In evaluating a motion to dismiss, courts accept all well-pleaded factual allegations in the
Complaint and draw all reasonable inferences in Plaintiffs’ favor. Albany Bank & Trust Co. v.
Exxon Mobil Corp., 310 F.3d 969, 971 (7th Cir. 2002); Johnson v. Apna Ghar, Inc., 330 F.3d
999, 1001 (7th Cir. 2003), cert. denied, 540 U.S. 984 (2003). The court should deny a motion to

dismiss when Plaintiffs could receive relief under any set of facts consistent with the allegations.

Lee v. City of Chicago, 330 F.3d 456, 459 (7th Cir. 2003). Given this standard and the

significant flaws in HUD’s arguments, its motion to dismiss should be denied and Plaintiffs’

claims should be allowed to proceed.

L THE FLEXIBLE AUTHORITY PROVISION MUST BE READ IN CONTEXT
WITH ALL OTHER FEDERAL HOUSING STATUTES TO REQUIRE THAT
HUD ADVANCE THE GOALS OF THOSE STATUTES.

HUD argues that its reading of the Flexible Authority provision should both begin and
end the Court’s analysis of the statute. In support of its reading, HUD offers two purportedly
separate arguments, yet both rely on a single, unsupported claim: the Flexible Authority
provision negates the applicability of all other laws as they apply to HUD. HUD’s argument that
the Flexible Authority provision “unequivocally trumps other laws,” (Mem. at 7), is flawed in

three ways, and should be rejected. First, if accepted, it would lead to absurd results, such as



exempting HUD from all other federal statutes. Second, HUD’s reading of the Flexible
Authority provision would result in an implied repeal of several statutes, and HUD has not met
the heavy burden it bears to establish such a result. Third, HUD’s interpretation would constitute
an unconstitutional delegation of legislative power. Moreover, courts have routinely rejected
HUD’s contention that it is immune from review under the Administrative Procedures Act
(“APA™). In rejecting HUD’s various assertions of broad discretion, those courts have held that
HUD is constrained by the standards set forth in the National Housing Act, the Fair Housing Act
and other applicable federal statutes. Because of these failings, HUD’s reading of the statute
fails and HUD’s Motion must be denied.

A. HUD’s Reading Fails Under The Standards Of Statutory Interpretation.

HUD argues that the Flexible Authority provision negates “any rights plaintiffs could
have asserted” because it grants HUD “absolute authority” to act. This argument fails for three

Ieasons.

1. HUD’s Reading Of The Flexible Authority Provision Would Lead To
Absurd Results.

HUD’s claim of unfettered discretion under the Flexible Authority provision does
nothing to change the applicability of these statutes under the APA. Tt is well established that
courts should not adhere to an overly-broad reading of an enactment if it “lead[s] to absurd or
wholly impractical consequences,” Iy re Sinclair, 870 F.2d 1340, 1344 (7th Cir. 1989) (quoting
Caminetti v. U.S., 242 U.S. 470, 490 (1917)), or is “demonstrably at odds with the intentions of
its drafters.” Griffin v. Oceanic Contractors, Inc., 458 U.S. 564, 571 (1982). Yet, that is just

what HUD hopes to do with the Flexible Authority provision by claiming that “notwithstanding
any other provision of law” unambiguously grants it completely unfettered discretion to do
whatever it pleases.

By ignoring this well-established principle of statutory interpretation and divorcing the
Flexible Authority provision from the scheme of federal housing law, HUD’s argument results in
just the kind of absurd or impractical consequences the principle seeks to prevent. Indeed, it is
absurd to think that Congress intended to free HUD from the constraints of “all other laws.”
(Mem. at 7.) Yet, that is what HUD’s reading of the Flexible Authority provision does. For
instance, in context of federal housing law, HUD’s immunity claim means its property

disposition decisions are not answerable for preserving affordable housing, providing decent



housing conditions, avoiding and remedying racial segregation, or using funds prudently. But
the absurdity of HUD’s immunity claim does not end there. Rather, that immunity would also
insulate HUD from all other applicable legislation, including: statutory requirements that it
spend only authorized and appropriated funds, statutory prohibitions against conflicts of interest,
statutory requirements not to engage in race discrimination in contracting and hiring, statutory
prohibitions on participation in electoral politics, and statutory requirements regarding the proper
accounting for funds, and every other federal statute. While such results are indeed absurd, they
are also just what HUD's argument requires. As a result, HUD’s expansive reading of the
Flexible Authority provision must be rejected, leaving numerous federal statutes which properly
provide the applicable law for review of HUD’s actions in this matter.

2. HUD’s Reading Also Fails Because It Would Result In An Implied
Repeal Of Other Federal Housing Statutes And HUD Cannot Meet Its
Heavy Burden Of Showing Such A Repeal.

The Supreme Court has held it is a “cardinal principle of statutory construction that

repeals by implication are not favored.” United States v. United Cont’l Tuna Corp., 425 U.S.

164, 168 (1976). Instead, such repeals are recognized only where there is “clear and manifest”

congressional intent, Radzanower v. Touche Ross & Co., 427 U.S. 148, 154 (1970), and “only if

no other construction is possible,” Northwest Forest Res. Coungil v. Pilchuck Audubon Soc.. 97

F.3d 1161, 1167 (9th Cir. 1996). As the Court has explained, this is because “we would
normally expect some expression by Congress that such results are intended,” especially in a
case where “the ‘repeal’ would extend to virtually every case to which the statute had

application.” United Cont’] Tuna., 425 U.S. at 169.

The same principle applies with greater force under certain circumstances present in this
case. The Supreme Court has stated that the presumption against implied repeals is even
stronger when a party urges “that a specific statute has been repealed by a more general one.” Id.
See also Morton v. Maneari, 417 U.S. 535, 550-51 (1974); Bulova Watch Co. v. United States,
365 U.S. 753, 758 (1961). The Court has also held that “[t]he doctrine disfavoring repeals by

implication applies with full vigor when ... the subsequent legislation is an appropriations

measure,” Tennessee Valley Auth. v. Hill, 437 11.S. 153, 190 (1978) (emphasis added) (internal




quotations omitted).! Finally, a statute cannot support an implied repeal of a second statute and
simultaneously invoke that second statute, as the Flexible Authority provision does in 12 U.S.C.

§ 1715 z-11a (b1IXC). See Northwest Forest Res. Council, 97 F.3d at 1166-67 (finding the

phrase “notwithstanding any other provision of law” is not dispositive where other laws are
included by reference).

Applying these principles to the Flexible Authority provision demonstrates that it cannot
be read as repealing by implication the numerous other federal statutes goveming affordable
housing. As noted above, it would be absurd to read the Flexible Authority provision to
authorize HUD to ignore its duties under the Fair Housing Act and National Housing Act, since
both contain numerous substantive statements of public policy by Congress that it is difficult to
envision Congress lightly and wordlessly repealing. Indeed, muitipie courts have found as much.
Multiple courts have also held that meaningful standards for reviewing HUD’s actions found in
both the FHA and NHA were not repealed by implication simply because other statutory
enactments included “notwithstanding” language. See, e.g., Auburn Hous. Auth. v. Martinez,
277 F.3d 138, 144-45 (2d Cir. 2002) (holding that “notwithstanding” language in a HUD

appropriations bill could not be construed to implicitly repeal a section of a substantive housing
statute); see also Russell v. Landrieu, 621 F.2d 1037, 1040-41 (9th Cir; 1980); Lee v. Kemp, 731
F. Supp. 1101, 1108-10 (D.D.C. 1989); Lee v. Pierce, 698 F. Supp. 332, 338 (D.D.C. 1988) (all
holding that the Fair Housing Act and/or National Housing Act still apply in spite of agency

flexibility under "notwithstanding any other law" provisions).

Looking beyond the context of statutes regarding housing only confirms that the
“notwithstanding” clause in the Flexible Authority provision does not grant HUD the power it
claims. In general, statutory provisions containing “notwithstanding” language are subject to the
same presumption against repeal by implication as any other statutory provision. Indeed, courts
have refused to rely on “notwithstanding” as evidence of Congressional intent to repeal by

implication. See, e.g., E.P. Paup Co. v. Director, Office of Workers Comp. Programs, 999 F.2d

' To the extent HUD may claim it is not seeking a finding of repeal by implication but is instead simply
following Congress’s implied authorization for it to disregard the many applicable statutes, its claims fare
no better. The Supreme Court has held that there is no practical or analytical difference between implied
repeal and an implied authorization to disregard or violate a statute. Instead, the Court has held, they
amount to the same thing and are equally subject to the requirements for finding repeal by implication.

United Cont’] Tuna Corp., 425 U.S. at 169.
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1341, 1348 (9th Cir. 1993) (finding that “notwithstanding any other provision of law” is not
necessarily preemptive where legislative history reveals no intent to preempt).

The cases Defendants cite in support of their reading do nothing to change the analysis.
The only binding authority Defendants cite construed “notwithstanding” language in a contract.

Cisneros v. Alpine Ridge Group, 508 U.S. 10, 18-19 (1993). It is hard to understand how a

contractual provision explicitly preserving application of federal law supports a claim that a
subsection of an appropriations bill repealed all otherwise applicable federal statutes, HUD’s
other authorities deal with cases where broad readings like that proposed by HUD were accepted
in the service of broader national security purposes, unlike the reading here which runs counter to
the broad policy goals articulated in the other federal housing statutes. See Convers v. Merit
Sys. Prot. Bd., 388 F.3d 1380, 1383 (D.C. Cir 2004), cert. denied, 125 S. Ct. 1360 (2005);
Springs v. Stone, 362 F. Supp.2d 686, 698-99 (E.D. Va. 2005); Tucker v. Ridge, 322 F. Supp. 2d
738, 742-43 (E.D. Tex. 2004); Orelski v. NCS Pearson, 337 F. Supp. 2d 695, 703 (W.D. Pa.
2004). In fact, the Conyers court noted that “a ‘notwithstanding’ clause does not always provide

a clear indication that Congress intended to preempt, particularly when there is legislative intent
to the contrary.” Conyers, 388 F.3d at 1383 (quoting E.P. Paup Co., 999 F.2d at 1384-49).

Moreover, in each of these cases, it was the clear legislative intent and purpose, beyond the plain

language of the text, that persuaded the courts to give the “notwithstanding™ language a broad
meaning.

Contrary to HUD’s broad reading, the Flexible Authority provision can, and therefore
should, be read to give meaning to both it and the numerous other congressional enactments
governing federal housing policies. When two acts touch upon the same subject, both should be
given effect. United States v. Borden Co., 308 U.S. 188, 198 (1939). Further, “[w]here there is

no clear intention otherwise, a specific statute will not be controlled or nullified by a general one,

regardless of the priority of enactment.” Morton, 417 U.S. at 550-51. HUD’s reading would
violate these principles of statutory construction, thereby thwarting the integrity of a
comprehensive congressional enactment — the Disposition Reform Act.

Properly construed together with other federal housing statutes, the Flexible Authority
provision provides HUD flexibility in disposing of certain properties, but not in ways that
undermine the Disposition Reform Act or other statutory statements of national housing policy.

Such a readiﬁg would allow HUD to invoke the Flexible Authority provision only once it
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establishes, by building an adequate administrative record, that (1) doing so results in a more
efficient use of federal funds while (2) also maximizing preservation of affordable housing. This
reading gives the Flexible Authority provision force — by providing HUD with a tool to create
cost savings — while still respecting Congress’s “comprehensive” approach to the disposition of
HUD-owned properties. Further, this reading succeeds in every area in which HUD’s fails: it
gives meaning to all Congressional enactments without raising significant separation of powers
questions while still acknowledging Congress’s budgetary concerns and, most importantly,
furthering the continuing congressional commitment to preservation of affordable housing,

3. HUD’s Broad Claim Of The Discretion Granted It By The Flexible
Authority Provision Would Be An Unconstitutional Delegation Of
Legislative Power.

HUD’s claim of “unfettered discretion” and “absolute authority” fails for still another
reason: it goes too far and, if accepted, would constitute an unconstitutional delegation of
legislative power.

Congress may not constitutionally provide any agency with “unfettered discretion.”
Article I, § 1 of the Constitution vests all legislative power in Congress and permits no

delegation of these powers. Whitman v. American Trucking Ass’ns, Inc., 531 U.S. 457, 472

(2001). As a result, agency discretion must always be constrained by some “intelligible
principle” set out in a statute. Id. (“when Congress confers decisionmaking authority upon
agencies, Congress must ‘lay down by legislative act an intelligible principle to which the person
or body authorized to [act] is directed to conform.’” (citing J.W. Hamption, Jr. & Co. v. United
States, 276 U.S. 349, 409 (1928)) (emphasis in original)). Should Congress fail to do so, and

instead declare no policy, establish no standard nor lay down any rule, then the statute that does

0 must be struck down or construed narrowly. See, e.g., Panama Ref, Co, v. Ryan, 293 U.S.
388, 430 (1935) (striking a statute because in the delegation to the agency, “Congress has
declared no policy, has established no standard, has laid down no rule”).

HUD’s interpretation of the Flexible Authority provision, which results in HUD having
unfettered authority to dispose of property with no legislative policy, rule, or standard binding on
it, violates the prohibitions on congressional delegation of its legislative powers. Where
alternative interpretations of a statute are available, one of which raises “grave and doubtful”
constitutional questions, a court, out of respect for Congress, should adopt the interpretation

which does not raise such doubts. See Jones v. U.S., 526 U.S. 227, 239-40 (1999). Thus, in
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