

STATE OF VERMONT
CHITTENDEN SUPERIOR COURT

CHITTENDEN COUNTY, SS.:
DOCKET NO.        S1046-03CnC 

NORTHGATE HOUSING LIMITED 
)

PARTNERSHIP, 



)

Plaintiff,



)

v.




)

CHRISTA WHITE and 


)

PETER WHITE,



)

Defendants,



)

v.




)

NORTHGATE RESIDENTS 

)

ASSOCIATION, INC.,


)

Third-party Defendant.

)


DEFENDANTS’ SURREPLY MEMORANDUM


IN OPPOSITION TO THIRD-PARTY DEFENDANT’S MOTION TO DISMISS,

AND TO PLAINTIFF’S MOTION FOR SUMMARY JUDGMENT
Defendants’ right of action under the Supremacy Clause to enjoin application of Third-Party Defendant’s federally-preempted corporate bylaws should be vindicated.
Third-party Defendant contends, without citation of authority, that citizens have no right to enjoin the application against them of private rules and policies that violate federal law, even though they may rely upon the courts to enjoin such state and local rules under the Supremacy Clause. No basis for such a distinction appears in either the Constitution or the case law. 

ADVANCE \d4

This Constitution, and the Laws of the United States which shall be made in Pursuance thereof; and all Treaties made, or which shall be made, under the Authority of the United States, shall be the supreme Law of the Land; and the Judges in every State shall be bound thereby, any Thing in the Constitution or Laws of any state to the Contrary notwithstanding.
Constitution, Art. VI, Clause 2.

The power of the federal government to regulate in enumerated spheres of private conduct is so basic as to be assumed by cases enjoining the application of local laws under the Supremacy Clause.  “The state can no more deny the power if its exercise has been authorized by Congress than can an individual.” United States v. State of California, 297 U.S. 175, 185 (1936) (State-owned railroad must conform to applicable federal safety standards).

[V]alid general regulations of commerce do not cease to be regulations of commerce because a State is involved. If a State is engaging in economic activities that are validly regulated by the Federal Government when engaged in by private persons, the State too may be forced to conform its activities to federal regulation. 

Maryland v. Wirtz, 392 U.S. 183, 196-197 (1968) (Federal wage and hour law binding on states as applied to employees of state-operated schools and hospitals). 

   In the end, the Convention opted for a Constitution in which Congress would exercise its legislative authority directly over individuals, rather than over States; for a variety of reasons, it rejected the New Jersey Plan in favor of the Virginia Plan.   . . .   In providing for a stronger central government, therefore, the Framers explicitly chose a Constitution that confers upon Congress the power to regulate individuals, not States.  . . .   At North Carolina's convention, Samuel Spencer recognized that "all the laws of the Confederation were binding on the states in their political capacities, . . . but now the thing is entirely different. The laws of Congress will be binding on individuals.   . . . “

   In providing for a stronger central government, therefore, the Framers explicitly chose a Constitution that confers upon Congress the power to regulate individuals, not States.  

New York v. United States, 505 U.S. 144, 165 (1992). 

That the cases expounding upon the direct Supremacy Clause right of action to enjoin local laws and policies that conflict with federal laws seem exclusively to deal with challenges to governmental, rather than private, conduct,
 may be explained by the fact that private entities do not often embody their noncompliant conduct in the form of written policies of general application, as the Third-Party Defendant here has done in its corporate bylaws. Where overt acts are the only violation of the federal law,  a private remedy may be had only by virtue of a private right of action under that federal law. However, where formal rules such as Third-Party Defendant Northgate Residents Association’s bylaws are on the corporate books, the Court may vindicate the federal law, and under the Supremacy Clause must “be bound thereby,” to declare the noncompliant policies unenforceable and to enjoin their further application. 

Plaintiff’s additional claimed reasons why it should prevail on summary judgment, should be rejected.
Plaintiff’s reply brief contends at Section "1" that Plaintiff “had to” start an eviction action against the Whites because of their refusal to sign a contested lease amendment. This argument simply ignores the evidence of retaliation presented with Defendants’ responsive memorandum, which clearly raised contested factual issues. 

Section "2" of Plaintiff’s reply brief introduces a completely new dispute, which Plaintiff could have pled in its Complaint but chose to leave out. The issue of Defendants’ noncompliance with allegedly mandatory “recertifications” was listed in the Plaintiff’s notice of  termination of tenancy dated July 3, 2003 (Exhibit 3 to Plaintiff’s reply brief) but was completely omitted from the complaint herein, and at this point almost 18 months later in the proceedings should be considered waived. 

Section "3" of the Plaintiff’s reply brief raises an issue regarding which Plaintiff has subsequently sought to “amend” (in actuality, to supplement) its complaint: i.e., that Defendant has allegedly failed to make rent and utility payments when due. Defendant will address this contention in a separate memorandum responsive to that separate motion.

Conclusion
For the foregoing reasons, the moving parties’ contested motions must be denied. 

Respectfully submitted, 

Dated:_________________




______________________

Vermont Legal Aid, Inc.

Stephen Norman, of Counsel

P.O. Box 1367

Burlington VT 05402-1367

(802) 863-5620

Joshua L. Simonds, Esq. 

Mertz, Talbott & Simonds, PLC

126 College Street, Suite 3B

Burlington VT 05402-1398

Attorneys for Defendants


APPENDIX OF FEDERAL CASES

(Alphabetical)

Burgio and Campofelice v. N.Y.S. Dep’t of Labor, 107 F.3d 1000 (2d Cir. 1997)

Golden State Transit Corp. v. City of Los Angeles, 493 U.S. 103 (1989)

Maryland v. Wirtz, 392 U.S. 183 (1968)
New York v. United States, 505 U.S. 144 (1992)

Shaw v. Delta Airlines, 463 U.S. 85 (1983)

United States v. State of California, 297 U.S. 175 (1936)
Verizon Maryland, Inc., v. Public Service Comm. of Maryland, 122 S.Ct. 1753 (2002)




� See, e.g., Shaw v. Delta Airlines, 463 U.S. 85, 96 n. 14 (1983) (A plaintiff who seeks injunctive relief from state regulation, on the ground that such regulation is preempted by a federal statute which, by virtue of the Supremacy Clause of the Constitution, must prevail, thus presents a federal question which the federal courts have jurisdiction . . . to resolve.”); accord, Golden State Transit Corp. v. City of Los Angeles, 493 U.S. 103 (1989); Verizon Maryland, Inc., v. Public Service Comm. of Maryland, 122 S.Ct. 1753 (2002); Burgio and Campofelice v. N.Y.S. Dep’t of Labor, 107 F.3d 1000 (2d Cir. 1997)(“ . . . [a] claim under the Supremacy Clause that a federal law preempts a state regulation is distinct from a claim for enforcement of that federal law.”)





