

STATE OF VERMONT
CHITTENDEN SUPERIOR COURT

CHITTENDEN COUNTY, SS.:
DOCKET NO.        S1046-03CnC 

NORTHGATE HOUSING LIMITED 
)

PARTNERSHIP, 



)

Plaintiff,



)

v.




)

CHRISTA WHITE and 


)

PETER WHITE,



)

Defendants,



)

v.




)

NORTHGATE RESIDENTS 

)

ASSOCIATION, INC.,


)

Third-party Defendant.

)


MEMORANDUM IN OPPOSITION TO THIRD-PARTY DEFENDANT’S


 MOTION TO DISMISS,

AND TO PLAINTIFF’S MOTION FOR SUMMARY JUDGMENT
Introduction

Both Plaintiff and Third-Party Defendant move to dismiss as moot Defendants’ claim that Third-Party Defendant’s approval of a contested lease amendment was ultra vires. See, Amended Answer, Counterclaim, and Third-Party Complaint, ¶ 27.  Defendants consent to the granting of that portion of their motions, and stipulate that Defendant Christa White has, after obtaining the relevant documents through counsel, conceded that she cannot meet her burden of proof on this issue and therefore has delivered to Plaintiff her executed Lease Amendment.

Both Plaintiff and Third-Party Defendant move to dismiss Defendants’ other affirmative claims for declaratory and injunctive relief, claiming that Defendants have no private right of action. Plaintiff also has moved for summary judgment dismissing the Defendants’ defense of retaliatory eviction. Defendants respectfully oppose these motions, which should be denied for the reasons set forth below. 

I.
THE DEFENDANTS HAVE COGNIZABLE RIGHTS OF ACTION UNDER BOTH STATE AND FEDERAL LAW.

A. 
State law prohibits both of the moving parties from retaliating against Christa White and her husband because of her organizing activities. 
Neither of the opposing parties has offered the Court any basis for dismissal of Defendant White’s claims for interference with her rights to organize as protected from retaliatory conduct by state law, 9 V.S.A. 4465.  See, Amended Answer, Counterclaim, and Third-Party Complaint, ¶¶ 17, 28. For the purposes of their respective motions, both Plaintiff and the Third-Party Defendant have conceded that they have deprived Defendant Christa White of such rights, “including but not limited to the rights to initiate contact with tenants, to post information on community bulletin boards, and to convene tenant meetings in on-site community spaces.” Id., ¶ 17. They concede that although Ms. White had been notified in writing to sign her lease amendment three times since January, 2003 (Id., ¶10), and although she had informed the Plaintiff that she would not sign it because of her belief that it had not properly been adopted (Id., ¶ 11), still it was not until July 3, just 15 days after she was elected to the Board of the Third-Party Defendant, that the Plaintiff sent her a letter purporting to terminate her and her husband’s tenancy which the Third-Party Defendant relied upon as its excuse to vote her off its Board  (Id., ¶¶ 22-24).  

Pursuant to 12 V.S.A. § 4711, the Court has the power and duty to grant declaratory relief upon this claim against both Plaintiff and Third-Party Defendant, and further, to grant injunctive relief protecting Ms. White’s right to engage in such activities and to restore her to the status quo preceding any such prohibited, retaliatory actions. Graves v. Town of Waitsfield, 130 Vt. 292 (1970); Price v. Leland, 149 Vt. 518 (1988).

Though 9 V.S.A. § 4465 by its terms applies only to retaliatory acts by “landlords,” remedial injunctive relief is permissible even against nonparties, “in order to ensure that parties do not use nonparties to evade compliance with the injunction.” Vermont Women’s Health Center v. Operation Rescue, 159 Vt. 141 (1992) (Citing V.R.C.P. Rule 65(d)). This Court may therefore enjoin the Third-Party Defendant from participating in and abetting the Plaintiff’s illegal, retaliatory conduct, by enjoining the Third-Party Defendant from relying on that conduct in conducting its business, as it did in ejecting Defendant White from its Board. Ibid. (See Section II,  post.)

B.
Tenants in HUD-assisted housing may properly invoke federal regulations enacted, pursuant to statutory mandate, specifically to protect their organizing activities.

The regulations sought by Defendants in this action to be applied by this Court to the opposing parties’ actions were not adopted by HUD out of its benevolent bureaucratic wisdom and its general rulemaking authority, as the opposing parties briefs claim. (The HUD Secretary’s general administrative rulemaking authority is actually codified at 42 U.S.C. § 3535(d), not § 3532 as cited by the moving parties.) Rather, Congress specifically charged the Secretary of HUD to enact, by regulation, “Rights of Tenants.” See, 65 Federal Register 36280 (2000)(copy annexed as Appendix 1): “Authority: 12 U.S.C. 1715z-1b; 42 U.S.C. 3535(d).” 

Congress’ specific directive to HUD, including its statement of purpose, reads as follows:

§ 1715z-1b. Tenant participation in multifamily housing projects
 (a) Purpose;  definitions

The purpose of this section is to recognize the importance and benefits of cooperation and participation of tenants in creating a suitable living environment in multifamily housing projects and in contributing to the successful operation of such projects, including their good physical condition, proper maintenance, security, energy efficiency, and control of operating costs. * * * 

(b) Rights of tenants 
The Secretary shall assure that–

* * * 

(4) project owners do not impede the reasonable efforts of resident tenant organizations to represent their members or the reasonable efforts of tenants to organize.

(c) Regulations
The Secretary shall promulgate regulations to carry out the provisions of this section not later than 90 days after October 31, 1978.

12 U.S.C. 1715z-1b (Copy annexed as Appendix 2.)

Therefore, in terms of the four factors enumerated in Cort v. Ash, 422 U.S. 66 (1975), it is clear that (1) Ms. White is one of the class for whose benefit the statute was enacted; (2) Congress, by its employment of the language, “Rights of Tenants,” did indicate an intent to allow tenants such as Ms. White to avail themselves of a remedy by enforcing the regulations Congress mandated from the HUD Secretary; (3) it is certainly consistent with the legislative purposes to imply such a remedy, in fact the moving parties have not contested this; and (4) the matter is not one “traditionally relegated” to state law to the exclusion of any additional, more specific federal rights. 

Ms. White agrees that the ultimate issue for this Court is to determine Congress’ intent to create a private right of action. California v. Sierra Club, 451 U.S. 287 (1981); Alexander v. Sandoval, 532 U.S. 275 (2001). Not only the statutory language quoted above (“(b) Rights of Tenants . . . ”) but also the legislative history is instructive on this point. In commenting on the adoption of the statutory language mandating the Secretary to promulgate the regulations now at issue, the House Conference Report sheds light on Congress’ purpose and intent. 

  The Senate bill contained a provision not in the House amendment which authorized the Secretary . . . to prescribe standards for compliance which might include approval of reasonable expenditures from project income to support resident tenants’ organizations. The Conference Report does not contain this provision. The conferees believe that the Secretary now has authority to approve . . . for example, . . . expenditures necessary to make meeting spaces available to tenants and representative tenant organizations in situations where charges are normally imposed for the use of such facilities. Clearly, project owners are not to be permitted to unreasonably withhold the use of such spaces when requested by representative tenant organizations.


Discretion

The Senate bill had a provision not found in the House amendment which authorized the Secretary to take such actions and prescribe such standards for compliance as the secretary deemed appropriate to effectuate the purposes of this section. The Conference Report does not contain this provision but does include language which postpones the effective date of the section for ninety (90) days . . . so as to permit the Secretary to prepare and promulgate regulations implementing this section. 

H.R. Conf. Rep. 95-1792, 66-67, 1978 U.S.C.C.A.N. 4872, 4886-4887 (Emphasis added) (Copy annexed as Appendix 3.) In other words, Congress cited, as an example of what “must not be permitted,” one of the very tactics to which Christa White was concededly subjected by the Northgate management (Amended Answer, Counterclaim, and Third-Party Complaint, ¶ 17), and rather than leaving enforcement policy to the Secretary’s discretion, Congress mandated that such prohibitions be enacted into the governing regulations in no more than 90 days. 

It would be anomalous with Congress’ expressed concern, and certainly ineffectual, for the ultimate vindication of these Congressionally-mandated “Rights of tenants” to be left to the discretion of local contract bureaucrats such as the one who filed an undated, anonymous “response” to Christa White’s 2002 complaint to HUD regarding previous, related violations of her organizing rights. (See, Exhibits “C” and “D” to Third-Party Defendant’s Motion to Dismiss.) As the “response” recites in its first paragraph, whoever wrote it “investigated” by talking only to the opposing parties and their counsel. By the time that “response” was transmitted by HUD to Ms. White’s counsel, more than seven months after it had been filed with HUD (see HUD’s 7/15/03 cover letter and its 12/9/02 enclosure, annexed hereto as Appendix 4), the opposing parties were feeling so untouchable that they were in the process of evicting Christa White in retaliation for winning election to the NGRA Board, and ejecting her from the Board for being “under eviction.” 

It was in response to this retaliation, and having already invoked and experienced HUD’s completely ineffectual enforcement efforts, that the Defendants elected to turn to this Court for protection. In light of the foregoing, the Court should deny the movants’ requests for dismissal of the Defendants’ federal regulatory causes of action at this stage of the proceedings. 

C.
Even if the Court declines to infer a private right of action to enforce HUD regulations, under the Supremacy Clause it may enjoin the enforcement of local rules, such as the Third-Party Defendant’s bylaws, that contravene federal law. 

The moving parties are correct that Defendants have not expressly relied upon a claim under 42 U.S.C. § 1983 because Northgate and NGRA may not be considered “state actors” for the purposes of that statute, as construed by the cases.
  However, the Courts have developed a line of cases recently, holding that even where Congress has neither expressly nor impliedly conferred a private right of action, a party may, under the Supremacy Clause, seek redress in the courts to enjoin the enforcement of policies that conflict with applicable federal statutes or rules. 

A federal statutory right or right of action is not required where a party seeks to enjoin the enforcement of a regulation on the grounds that the local ordinance is preempted by federal law.   . . .   A party may bring a claim under the Supremacy Clause that a local enactment is preempted even if the federal law at issue does not create a private right of action.
Qwest Corp. v. City of Santa Fe, 380 F.3d 1258, 1266 (10th Cir. (N.M.) 2004), 2004 WL 1879940. 

The “local regulations” sought to be enjoined in the instant action are the policy of Third-Party Defendant NGRA that purports to provide that to qualify for NGRA Board membership a member of NGRA must be “in good standing with the Management office,”  (Amended Answer, Counterclaim, and Third-Party Complaint, ¶ 18), and its bylaw that provides, “A director may be removed from office by a vote of two-thirds of the Board of Directors present and voting at a regular or special meeting of the Board. Removal of a director may take place without the necessity of showing cause.” Id., ¶ 21. Defendants’ complaint charges that these two rules or policies, respectively, contravene applicable HUD regulations that require tenant organizations to be both “completely independent of owners, management, and their representatives,” and “democratically operated,” 24 CFR 245.110. (Amended Answer, Counterclaim, and Third-Party Complaint, ¶¶ 25, 26). The moving parties have not claimed that they are not within the scope of coverage of these regulations; their only claim is that the Defendants have no private cause of action to enforce them. Under Qwest, supra, and its antecedents, therefore, even should the Court find that no private cause of action to enforce HUD’s regulations was implied by Congress, the Court may enjoin the enforcement of NGRA’s contested policies against Defendants under the Supremacy Clause, because they were preempted by HUD’s contrary regulations.  

II. 
PLAINTIFF’S MOTION FOR A SUMMARY JUDGMENT HOLDING THAT ITS EVICTION OF DEFENDANTS WAS NOT RETALIATORY, MUST BE DENIED.

Plaintiff’s motion appears to request summary judgment dismissing Defendants’ claim that Plaintiff’s eviction action is retaliatory, in violation of state law. 9 V.S.A.§ 4465(a): “A landlord  . . .  may not retaliate by . . .  bringing an action against a tenant who: . . .  (3) has organized or become a member of a tenants’ union or similar organization.” Amended Answer, Counterclaim, and Third-Party Complaint, ¶¶ 28, 29. Plaintiff’s motion for this relief appears to be supported only by the last paragraph of Part II of their “Argument,” at page 4 of their Motion, in which Plaintiff asserts that since “the Defendants” (only defendant Christa White, really) did not sign the contested lease amendment until after the deadline stated in Plaintiff’s notice of termination, and did not leave the premises, therefore the eviction was not retaliatory. This assertion is “factually” backed only by the subscription of Anne Duplin, the property manager, who swears at p. 8 of the Motion that “the facts therein  . . .  are true, based on my own personal knowledge and belief.” 

The chronology of the Whites’ defense, as alleged in their Amended Answer, Counterclaim, and Third-Party Complaint, are as follows:

10. 
On January 17, 2003, February 14, 2003, and April 8, 2003, Defendants were requested in writing to sign the contested Lease Amendment. In the second and third letters, they were notified that “it is a violation of your lease” not to sign and return the amendment. 

11. 
Defendant Christa White notified the management office that she refused to sign the Lease Amendment because of her belief that it had not properly been approved by NGRA. 


* * * 

22. 
On June 18, 2003, Defendant Christa White was elected by the membership of NGRA to the NGRA Board of Directors. 

23. 
On July 3, Plaintiff mailed Defendants a Notice to Quit for allegedly violating the lease by not signing the Lease Amendment.  

The defense of retaliatory eviction need not be established by a landlord’s admission of its subjective, retaliatory motivation. “. . . [T]enants can rely on the surrounding facts and circumstances to fulfill their burden of proving retaliatory eviction.” Houle v. Quenneville, 173 Vt. 80, 91 (2001). In this case, Anne Duplin has since testified in her deposition that she herself actually played no role in the decision to terminate the Whites’ tenancy. “The decision was made by my boss, Kathy Luce.” Duplin deposition (Appendix 5A) at p. 57,  line 12. Ms. Luce, in turn, testified that her decision to evict the Whites for not signing the contested lease amendment, was taken after Christa White had been elected to the NGRA Board. 

Q. 
. . . Did you ever give instructions to Anne Duplin concerning the eviction of Matt Massie and Christa White?

A.
I believe that Anne and I had a conversation where I made the decision to move forward based on the fact that they had not signed their lease.

Q. 
And how did you learn that they had failed to sign their lease?

A. 
From Anne Duplin.

Q. 
Okay.

A. 
Can I say something else? And from their public statements saying that they were refusing to sign the lease.

Q.
Okay. And did you understand why they were refusing to sign the lease?

A.
Yes.

Q.
Okay. And what was your understanding?

A.
They did not believe that the lease – what I heard was that they didn’t think the lease was legal and they weren’t going to sign it. 

Luce deposition (App. 5B),  p. 61 line 10 -  p. 62 line 6. 

Q.
Was your decision to evict Matt Massie and Christa White made after they were added to the Board? 

A.
Yes. 

Luce deposition (App. 5B), p. 63 lines 15 – 18. 

It is thus clear, at least, that although Christa White’s acquiescence in the contested lease amendment had been repeatedly solicited since the previous January
, and although she had made clear her own position that she felt it had not properly been adopted and that she did not intend to sign it, the management took no action against her on this basis until just after she had gained election to the NGRA Board on June 18, 2003. At that point, according to the testimony of former NGRA employee Stacey Mumley, the furies descended. 

Q.
 . . .  Now, did you attend the meeting at which Matt and Christa were elected?

A.
Yes, I attended all of the NGRA board meetings and took minutes of the meetings. 

* * *

Q.
And after Matt and Christa were elected to the board – this is the annual meeting of 2003, so it took place in June? 

A.
Yes.

Q.
Okay. What, if anything, happened after they were elected in terms of communications from either the management office or the NHI board and NGRA about the election of Matt and Christa? 

A.
The NHI board wanted them to be taken off the board and basically told Janice [Santiago, the executive officer of NGRA] that she made a big mistake in allowing them to even be elected to the board.

Q.
Who was the NHI board?

A.
Ted Wimpey, Erhard Mahnke, Kathy Luce, and Tim Moran, I believe. 

Q.
And how did you learn about that communication from the NHI board? 

A.
It was both in the office and e-mails and discussions with Janice and her dilemma on how best to handle the situation.

Q.
Okay. Tell us about any discussions which you either were a part of or overheard?

A.
Just – I mean I can’t remember specifics, but I know the basic of it was that we needed to find a way to either have them in violation of their lease or find some other clause that prohibited them from being allowed to be on the NGRA board.

Q.
And who – who was issuing those instructions, if you will?

A.
It initially came from the NHI board but came through Janice to us to try to find things within the bylaws and/or lease agreement that prohibited them from being on the board.

Mumley deposition (App. 5C) at p. 24 line 8 – p. 25 line 11.

Q.
. . .  What’s your memory of the sequence of events after the annual meeting or the sequence of meetings after the annual meeting that ultimately resulted in Matt and Christa being removed from the board?

A.
Well, it started, of course, with them telling them, them being Ted Wimpey, Erhard and Kathy Luce on different occasions of how she had failed and that she needed to get them off the board. Then it went from us doing research into the bylaws to see if there were any clauses that allowed us to have them removed from the board. And then it went to discovering that if they were in an eviction process with the management office, that they would have to be removed from the board. 

Q.
Who discovered that?

A.
I don’t remember exactly. All of us were working on the bylaws. 

Q. 
And after that was discovered, what happened? 

A.
To my knowledge, an eviction process was started against Christa for failing to sign a document.

Mumley deposition (App. 5C) at p. 26 line 22 – p. 27 line 19.

Q.
Are you aware of whether there were any other tenants that had not signed the lease provisions that became the basis for the eviction proceedings against Matt and Christa?

A.
Yes.

Q.
And what did you learn about that?

A.
There were some other folks that had said to me that they didn’t think it was right that they were being taken off the board for having not signed a lease when there were at least themselves and others that they knew of that had not signed that same provision.

Q.
In your – based on your knowledge of this, was there any reason for Matt and Christa to be evicted other than the fact that they had been elected to the NGRA board? 

A.
No.

Q.
Was there any motivation for them to be evicted other than the fact that they had formed CRN and were advocating for residents?

A.
Not that I am aware of.

Mumley deposition (App. 5C) at p. 35 line 16 – p. 36 line 11.

Q.
So I want to just make clear, is it your opinion that they were evicted for not signing the lease or for being elected to the board?

A.
They were evicted – in my opinion, for being elected to the board.

Q.
And that the non-signature on the lease was the reason?

A. 
Was the out.

Mumley deposition (App. 5C) at p. 64 lines 10 -- 17.

Upon a motion for summary judgment, the moving party has the burden of proof, and the party opposing the motion is to be given the benefit of all reasonable doubts and inferences in determining whether a genuine issue exists. Soucy v. Soucy Motors, Inc., 143 Vt. 615 (1983). It is more than clear from the deposition testimony taken so far, that there is competent evidence calling into question the claimed simplicity of the Plaintiff’s motivation in bringing the eviction action against the Defendants.  The circumstances surrounding the timing of the eviction and the statements and actions of the Plaintiff’s and Third-Party Defendants’ agents raise triable issues of fact, that preclude summary judgment. 

CONCLUSION
For the foregoing reasons, the moving parties contested motions must be denied. 

Respectfully submitted,

Dated:_________________




______________________

Vermont Legal Aid, Inc.

Stephen Norman, of Counsel

P.O. Box 1367

Burlington VT 05402-1367

(802) 863-5620

Joshua L. Simonds, Esq. 

Mertz, Talbott & Simonds, PLC

126 College Street, Suite 3B

Burlington VT 05402-1398

Attorneys for Defendants




� But see, Bowling Green Manor Limited Partnership v. LaChance, 1995 WL 386496, Ohio App. 6 Dist.)(Landlord of “Tax Credit” housing subject to constraints of 26 U.S.C. § 42 was engaged in “state action” in purporting to evict residents without cause.)  Defendant, therefore, does not concede this issue.


� The three form letters to tenants soliciting their signatures on the lease amendment were identified by Anne Duplin, see App. 5A at p. 18 line 14 - p. 19 line 8. 





