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BAY AREA LEGAL AID

By:  Stephen Bingham, SBN 44857

50 Fell Street

San Francisco, CA 94102

Tel:  (415) 982-1300

Attorney for Petitioner CHIANTI SIMMONS

IN THE SUPERIOR COURT OF THE STATE OF CALIFORNIA

IN AND FOR THE COUNTY OF SAN FRANCISCO

ADVANCE \d6
CHIANTI SIMMONS,

)








)







Petitioner,

  )






           )



vs.


           )






           )

DENNIS BOYLE, DIRECTOR OF   ) THE CALIFORNIA 


)

DEPARTMENT OF SOCIAL            ) SERVICES, and THE 

)

CALIFORNIA DEPARTMENT OF  ) SOCIAL SERVICES

            )




)



Respondents.

  )

______________________________)



CASE NO. 
PETITION FOR WRIT OF MANDAMUS (CODE OF CIV. PROC. §§ 1094.5, 1085)

(NO FILING FEE REQUIRED PURSUANT TO Welf. & Inst. Code § 10962)

TO THE HONORABLE SUPERIOR COURT OF SAN FRANCISCO COUNTY:

Petitioner Chianti Simmons petitions this Court for a Writ of Mandamus pursuant to Code of Civil Procedure (“CCP”) §§ 1094.5 and 1085, directed to Respondents DENNIS BOYLE, Director of the California Department of Social Services, and the CALIFORNIA DEPARTMENT OF SOCIAL SERVICES.

INTRODUCTION 

1. This action challenges the decisions of the California Department of Social Services (“CDSS”) to (a) refuse to grant a rehearing because of an extremely defective tape recording of the hearing, (b) refuse to grant Petitioner Chianti Simmons a retroactive domestic violence waiver of her welfare-to-work requirements and (c) refuse to add months onto Petitioner’s 60-month lifetime time limit for receipt of CalWORKs benefits.  

FACTUAL BACKGROUND

2. Petitioner received CalWORKs benefits in Sacramento County from January 1998 through August 2002.  In September 2002, Petitioner’s case was transferred to Contra Costa County.  Contra Costa County sanctioned Petitioner for non-compliance with welfare-to-work requirements on December 1, 2002.

3. Petitioner’s case was transferred to Stanislaus County on March 1, 2003, and then transferred to San Francisco County on July 1, 2003.  San Francisco County granted Petitioner a domestic violence waiver of the CalWORKs time limits and welfare-to-work requirements effective March 1, 2004. 

4. Petitioner appealed Respondents’ refusal to grant a retroactive domestic violence waiver of the welfare-to-work requirements and add months onto her 60-month lifetime time limit for receipt of CalWORKs benefits.  

5. At the April 26, 2004 administrative hearing, Petitioner testified under oath that she notified Sacramento County of her domestic violence situation.  Sacramento County did not appear in person at the hearing nor provide any evidence either from its case file or by way of a sworn statement in support of its claim that Petitioner did not report her domestic violence situation to the County.

6. At the hearing, a tape recording was made.  It is of such poor sound quality that well over half of the tape is unintelligible, making an accurate transcription of the proceedings impossible.  

7. The Administrative Law Judge ("ALJ") issued a decision on June 1, 2004 (Exhibit A attached) ruling that Petitioner was entitled to a retroactive waiver of the 60-month time limit based on domestic violence, effective only as of September 2002 instead of Petitioner’s requested effective date of May 2001, despite undisputed testimony that Petitioner suffered domestic violence as early as May 2001 and the submission as an exhibit of a temporary restraining order Petitioner obtained against her abuser dated May 2001.  The ALJ based her decision on her conclusion that Petitioner failed to report the domestic violence to her welfare worker until September 2002.  

8. Petitioner requested by letter (attached hereto as Exhibit B) a rehearing pursuant to MPP § 22-065.11 on June 8, 2004.  A letter from CDSS dated August 9, 2004 denied the request by operation of law because CDSS was unable to process the request within 15 days pursuant to Welfare and Institutions Code (“WIC”) §10960 (Exhibit C).

9. Because petitioner through her attorneys had not listened to the defective tape recording of the administrative hearing prior to filing the first rehearing request, a second rehearing request was made by letter on September 7, 2004, attaching a sworn declaration of Ava Sadripour, law clerk regarding her unsuccessful efforts to understand the tape and including her very incomplete written transcription of the tape (Exhibit D).  

10. A September 21, 2004  letter from Presiding Administrative Law Judge Lonnie M. Carlson informing Petitioner’s that her previous rehearing request was denied and that she had exhausted all her administrative remedies (Exhibit E).

11. Petitioner is informed and believes that CDSS no longer conducts rehearings under any circumstances.  
REQUISITE FOR RELIEFtc \l1 "
12. The requested writ of administrative mandate is appropriate, as Petitioner has no plain, speedy, or adequate remedy, in the ordinary course of law.  CCP § 1086. 
PARTIEStc \l1 "
13. Petitioner Chianti Simmons resides in the City of San Francisco, County of San Francisco, State of California.  Petitioner receives California Work Opportunity and Responsibility for Kids ("CalWORKs") welfare benefits to support her family.

14. Respondent DENNIS BOYLE is the Director of the California Department of Social Services ("CDSS").  He is a proper Respondent in these proceedings by virtue of CCP §§ 1085 and 1086.

15. Respondent CALIFORNIA DEPARTMENT OF SOCIAL SERVICES (“CDSS”) is the single state agency responsible for administering CalWORKs, California's cash aid program for families with children.  Respondent CDSS is a proper Respondent in these proceedings by virtue of CCP §§ 1085 and 1086.

APPLICABLE LAW

16. Welfare and Institutions Code § 10553 provides that Respondents are responsible for administering the laws pertaining to the CalWORKs program.  The CDSS regulations are codified in the Manual of Policies and Procedures (“MPP”).

17. Participants in the CalWORKs program are required to participate in welfare-to-work activities under WIC § 11320.1 unless exempted under WIC § 11320.3. 

18. A recipient shall be excused from participation for good cause when the county has determined there is a condition or other circumstance that temporarily prevents or significantly impairs the recipient's ability to be regularly employed or to participate in welfare-to-work activities.  WIC § 11320.3(f).

19. An individual is exempt from participation in welfare-to-work activities and may have the 60-month time limit waive is s/he is a victim of domestic abuse MPP § 42-302.12; MPP § 42-713.22; WIC § 11320.3(f)(2).  

20. Information regarding domestic abuse, including resource material, shall be provided during the application process, when the individual enters the country’s welfare-to-work program, and at annual re-determination.  Information is to be provided in a safe and private physical space.  MPP § 42-715.13.2.

21. Resource material on domestic violence should include information on any waivers of program requirements for victims of abuse in the county.  MPP § 42-715.133.

22. No individual who has received CalWORKs benefits as an adult for 60 months after January 1, 1998, shall be eligible for CalWORKs.  MPP §§ 42.301.1 and 42-302.1.

23. CalWORKs program requirements, including time limits on receipt of assistance and welfare-to-work requirements, may be waived for an individual who is a victim of domestic abuse on a case-by-case basis but only for as long as domestic abuse prevents the individual from obtaining employment or participating in welfare-to-work activities.  MPP § 42-713.221.
24. Sworn statements by a victim of past or present abuse shall be sufficient to establish abuse unless the county documents in writing an independent and reasonable basis to find the applicant or recipient not credible.  MPP § 42-715.12.

25. A request for a state hearing shall be filed with the CDSS. WIC §§ 10950-10967; MPP § 22-004.2.

26. CDSS is responsible for the overall administration of the hearing process and the conduct of each hearing. MPP § 22-000.11.

27. The proceedings at the hearing shall be reported by tape recorder or otherwise perpetuated by mechanical, electronic, or other means capable of reproduction or transcription.  WIC § 10956; MPP § 22-049.4.

28. Respondents must create and make available to Petitioner a verbatim record of the administrative hearing.  MPP § 22-064.1.  

29. Rehearing requests shall be filed with the State Hearings Division not more than 30 days after receipt of the hearing decision.  MPP § 22-065.11. tc \l3 "
FIRST CAUSE OF ACTION

(Writ of Mandate, CCP 1094.5(b))

30. Paragraphs 1 through 29 are incorporated herein by reference.

31. Respondents did not provide a fair trial at the hearing and abused their discretion by failing to proceed in a manner required by law, in that they failed to create a complete and accurate record of the administrative hearing.  Significant portions of the tape recording of the proceedings are unintelligible, making an accurate transcription of the proceedings impossible and thereby denying Petitioner’s rights to a complete record of the proceedings as required by state law.

32. Moreover, the ALJ’s conclusions are not supported by the evidence in that Petitioner’s sworn testimony of when the domestic abuse began is given less weight than a contradictory unsworn position statement.

33.  Petitioner has exhausted all of her administrative remedies.  The writ of mandate herein requested is Petitioner’s sole and exclusive remedy for review of Respondents’ decisions to (1) deny a retroactive domestic violence waiver of the 60-month lifetime limit on receipt of CalWORKs benefits, (2) deny a domestic violence waiver of Petitioner’s welfare-to-work non-compliance sanction, and (3) deny a rehearing for the purpose of creating a hearing transcript.  
SECOND CAUSE OF ACTION

(Writ of Mandamus, CCP § 1085)tc \l5 "
34. Paragraphs 1 through 33 are incorporated herein by reference.

35. Respondents have a clear and present duty under state law to provide a complete and accurate record of all administrative hearings including the oral testimony presented therein.  Petitioner has a beneficial interest in the Respondents’ performance of their legal duty.

36. Respondents have had, and continue to have, the ability to perform their legal duty to provide a complete and accurate record of all such proceedings, but have failed to do so.  

37. The Respondents’ failure to do so violates the rights of all appellants to a fair trial and right to a verbatim record of the hearing, as required by MPP §§ 22-049.4 and 22-064.1.

THIRD CAUSE OF ACTION

(Writ of Mandamus, CCP § 1085)
38. Paragraphs 1 through 37 are incorporated herein by reference.

39. Respondents have a clear and present duty to exercise their discretion to determine whether a rehearing is warranted in every request made to them for a rehearing.  WIC § 10960; MPP § 22-065.3.  Petitioner has a beneficial interest in the Respondents’ performance of their legal duty.

40. The Respondents blanket refusal to exercise individualized discretion in all cases violates the rights of all appellants to an individualized determination of whether an administrative rehearing should be granted in her case.

REQUESTS FOR RELIEF
WHEREFORE, Petitioner requests for relief as follows:

41. For a peremptory writ of mandate pursuant to CCP § 1094.5, either overturning the administrative hearing decision and granting Petitioner the benefits she requested or remanding the case back to Respondents for a new administrative hearing.  

42. For a peremptory writ of mandate pursuant to CCP § 1085 that Respondents develop and implement new procedures to ensure that there is an accurate and complete record of each and every administrative hearing.

43. For a peremptory writ of mandate pursuant to CCP § 1085 that Respondents administrative law judge exercise their discretion in every case to determine whether or not a rehearing is warranted.

44. For such other and further relief as this Court deems proper.

Dated: January 28, 2005






Respectfully Submitted,







BAY AREA LEGAL AID







By: __________________________







Stephen Bingham, SBN 44857







Attorney for Petitioner

VERIFICATION

I, Chianti Simmons, state that I have read the contents of the foregoing petition and I have personal knowledge of its contents. I declare under penalty of perjury that the statements made therein are true except those made on information and belief, and as to those statements, I believe them to be true.

Executed at San Francisco, CA on December 20, 2004







______________________







Chianti Simmons

Petition
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