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Context
Appellees' briefs reveal that the purpose of this litigation is not yet clear. It is about Judge Van Sickle's maximum self-reliance, maximum independence, actual mental and adaptive limitations, ability for self-care with the least restrictive intervention, civil rights, personal autonomy, choice of living arrangements, maximum personal freedom, and safety. See N.D.C.C. sections 30.1-28-04 (1), 30.1-28-04 (2) (c) (4), and 30.1-28-12 (5).

This case is not about GaPS's exhaustive efforts and good faith performance as guardian/conservator. This case is not about Susan Cooper's, Craig Van Sickle's, John Van Sickle's, or David Van Sickle's love, good intentions, and motives. This case is not about Dorothy Van Sickle's exhaustive efforts and sincere love of her spouse. This case is not about Helen Monteith's exhaustive efforts, technical skills, and genuine care for Judge Van Sickle. While some of these matters may be relevant, they distract from the central issues.

The point is not to get a legal judgment declaring that Edgewood Vista care center is a "cold, dark" facility. See GaPS's brief 20 (#3). It is not a key fact whether or not Edgewood Vista care center is a "very lovely" facility. See id. Edgewood Vista care center may be a wonderful facility for residents who choose to live there and for some residents compelled to live in its locked, dementia unit.

Judge Van Sickle has long believed that an institutional or facility-based residence is undesirable compared to life in the community, outside of institutions and facilities. However wonderful Edgewood Vista care center may be, for Judge Van Sickle it is a locked, dementia unit in a basic care facility.

Though some friends, relatives, facility staff, and GaPS have tried to convince Judge Van Sickle to live at Edgewood Vista care center, he has consistently opposed placement there. He fled his home in March 2003 when his spouse decided to place him at Edgewood Vista care center.

Three objective people, the Guardian ad Litem (before July 22, 2003), the Visitor (May 23 and by phone June 2, 2003), and Brenda Neubauer (during the week of October 23, 2003), interviewed Judge Van Sickle about his preferred living arrangements. All three reported that Judge Van Sickle was adamantly opposed to living at Edgewood Vista care center or any other facility.

There is no evidence that Judge Van Sickle ever wanted to live at Edgewood Vista care center. Yet he is forced to live in the locked, dementia unit of a basic care facility. He is subject to a lifestyle prescribed by strangers, relying on input from testing professionals and family members with whom he disagrees.

Most important, he had no input into the decisions to place him in a facility or to impose unnecessary restrictions on his lifestyle. Appellees made no showing that GaPS deferred to Judge Van Sickle's choices -- or even that it considered them -- to the extent it would have been reasonably safe.

A guardian must make reasonable efforts to solicit the ward's input. When a ward is unable to express choices or preferences that are reasonably safe, the inquiry must continue. The guardian must expend reasonable effort to learn what the ward would have chosen if able.

GaPS prides itself in being a member of the National Guardianship Association (NGA) and justly so. When trial judges, petitioners, visitors, and guardians ad litem select GaPS, they expect a guardian who will comply with NGA's standards and ethics code. Wards, too, can expect NGA's standards and ethics code. The earlier brief describes how NGA's standards would have applied to this case.

Choosing a Residential Placement
1. A guardian cannot place a ward in a more restrictive residential placement without first making a functional assessment where the ward lives. The guardian needs to know how the ward performs the tasks of daily living where he lives and whether supports are available for him.

GaPS did not hire a physical therapist to make a functional assessment of Judge Van Sickle. Judge Van Sickle's functional abilities are mentioned only briefly in the record. There is no comprehensive functional assessment of Judge Van Sickle in the record. But a functional assessment is the key to determining placement questions.

2. Without a functional assessment, there is considerable risk that a placement decision will rely heavily on the ward's diagnosis. A ward's diagnosis is not a reliable criterion for residential placement.

Throughout the record, there are observations about the way dementia of the Alzheimer's type proceeds. Professionals experienced with Alzheimer's-type dementia repeatedly discussed the course of Alzheimer's-type dementia in a "typical" patient. Witnesses repeatedly suggested this typical course applied to Judge Van Sickle. E.g., App 98 (ll. 11-16) (testimony of the Visitor, discussing paranoia) and 85 (testimony of the Visitor, discussing depression).

When asked specifically about these psychiatric conditions, witnesses explained that Judge Van Sickle did not have them yet. App 37 (l. 8) to 38 (l. 16) (Visitor explains that Judge Van Sickle did not have paranoia, depression, and schizophrenia).

The Visitor and Guardian ad Litem each reported that Judge Van Sickle would eventually need to be put in a facility. Those predictions were based on a typical course of Alzheimer's type dementia. Knowledge about the typical course of Alzheimer's type dementia is useful but not reliable when evaluating Judge Van Sickle's specific, individual functional abilities.

The Visitor explained that some patients with Alzheimer's-type dementia have an improvement in their symptoms and some patients reach a plateau where symptoms do not change for some time. He identified one case in which the plateau lasted for ten years. App 111 (l. 1 to 5). This illustrates the need for specific, individual functional assessments.

As discussed previously, a guardian must choose the least restrictive intervention necessary, consistent with safety. GaPS made no showing of risks to safety.

3. A continuum of care is available. At one end is the least restrictive, independent living in the person's own home. At the other end is the most restrictive, confinement to bed in a skilled nursing facility.

Ordinarily, living in a friend's condominium would be more restrictive than living in Judge Van Sickle's own home. Judge Van Sickle chose to live in his friend's condominium. This choice did not violate his right to care in the least restrictive setting.

Life in a locked, dementia unit of a basic care facility was more restrictive than living as Judge Van Sickle had in a friend's condominium. The district court could not allow Judge Van Sickle to be moved involuntarily to a more restrictive setting without a showing of an unreasonable risk of danger at the condominium.

Specific Issues of Appellees
A. At its first opportunity, GaPS objected to Protection & Advocacy's representation of Judge Van Sickle. App 57 (ll. 15-20). The trial court permitted Protection & Advocacy to represent Judge Van Sickle throughout the proceedings in District Court. No one appealed that "issue." It is not an issue in this Court.

B. Time for appeal from the December 15, 2003 order was extended automatically to sixty days past service of an order disposing of the motion for a new trial. See N.D.R.App.P. 4 (a)(1) and 4 (a)(3)(v). Service of that order was July 8, 2004. Appellants' Appendix (App) 576. [The trial court mailed corrections July 13 and July 19, 2004.] Sixty days from July 8 is September 9, 2004.

The Honorable Bruce M. Van Sickle (Judge Van Sickle) filed a notice of appeal, through the Protection & Advocacy Project (P&A), August 2, 2004. This is 38 days before the deadline. This is timely.

C. The trial court and Appellees suggested it was Judge Van Sickle's (Protection and Advocacy's) responsibility to guarantee due process to Appellant David Van Sickle.

David argues that the trial court improperly excluded him from participation in the December 9, 2003 hearing because adverse winter weather prevented him from traveling to Bismarck.

Appellees suggest Judge Van Sickle could have given David adequate opportunity to participate by calling David as a witness. App 583 or 590; Brief for Appellees Susan Cooper, Craig Van Sickle, and John Van Sickle at 16 (¶2) and 17 (top). This approach would not have allowed David to hear testimony of witnesses, cross-examine them, see the exhibits, or present an argument.

The trial court is responsible to provide the parties due process of law and cannot shift that responsibility to Judge Van Sickle. Judge Van Sickle's lawyer did not and could not have represented David because of the likelihood of a conflict of interests. Judge Van Sickle's lawyer only delivered a letter from David to the trial court at the December 9 hearing; Protection & Advocacy did not present David's theory of the case.

D. GaPS objects to "Exhibits A and B" to Judge Van Sickle's brief and demands that the Protection & Advocacy Project be sanctioned for attaching them to the brief. Appellee GaPS's brief at 21-22.

There is no Exhibit B to Judge Van Sickle's brief.

Exhibit A is not evidentiary. It is a quick guide to deterioration in and stages of Alzheimer's type dementia, which may not be familiar to the Court. Exhibit A is not offered as an authoritative treatise.

Exhibit A does not address controverted issues in this case. Exhibit A does not expand the record. Exhibit A is acceptable as a quick reference to the Court, if members choose to use it.

E. GaPS says that Judge Van Sickle's spouse and two children filed the guardianship petition. Judge Van Sickle's spouse, Dorothy, did not file that petition. App. 5 and 7.

Dorothy Van Sickle waived her priority to be guardian. She attended the November and December 2003 hearings. She has been a patient, concerned observer.

F. GaPS misstated the date of the neuropsychological evaluation by Dr. Brown, which the trial court considered when entering the original guardianship order. GaPS inadvertently used the date on the Register of Actions, which is the date it was filed. GaPS's brief 3 (#5). Dr. Brown's evaluation is dated February 27, 2003. Register of Actions item number (Reg) 13. It was five months old at the time the trial court accepted the stipulation and appointed a guardian/conservator.

G. In their briefs, Appellees GaPS, Susan Cooper, Craig Van Sickle, and John Van Sickle consistently refer to Judge Van Sickle as a "vulnerable adult." E.g., GaPS's brief at 3 (everyone agreed that Judge Van Sickle "was and is a vulnerable adult and that a guardianship was appropriate").

This might suggest that "vulnerable adult" status is the standard for appointment of a guardian. "Vulnerable adult" has a different meaning than "incapacitated person," the standard for appointment of a guardian. Compare N.D.C.C. §§ 50-25.2-01 (17).

H. GaPS declares that "during that period" Judge Van Sickle was occasionally "agitated" while living under Helen Monteith's care. It is unclear whether "that period" refers to May through October 2003 or summer 2003.

Testimony was that Judge Van Sickle was occasionally agitated while living under Ms. Monteith's care during his first six to seven weeks there. App. 162 (ll. 11-13). This would have been March 17, 2003 to the end of April or early May 2003. From early May to November 3, 2003, he was free of repeated episodes.

I. There was an unsubstantiated story that Judge Van Sickle had gotten lost once in Ms. Monteith's condominium building; no one could identify the source of the story and none of the witnesses had seen it. E.g., App 181 (l. 14) to 182 (11).

J. When examining GaPS's October 31, 2003 decision to move Judge Van Sickle to a more restrictive residential setting, it is appropriate to examine the source of GaPS's authority. This accounts for challenges to the July 30, 2003 order.

The trial court ruled on that challenge so the issue is properly before this Court. The trial court was able to treat the challenge as a plea for relief from the judgment, which was timely under N.D.R.Civ.P 60 (b)(6). See Neubauer v. Neubauer, 524 N.W.2d 593, 595 (N.D. 1994). Also, the trial court has continuing jurisdiction over guardianship proceedings, so it had discretion to consider the challenge.

K. N.D.C.C. § 30.1-28-12 (2) is interpreted by its plain meaning consistent with the Constitution, if possible.

Judge Van Sickle asks this Court to set aside the district court's December 15, 2003 order and to remand the case with instructions.

Dated: November 15, 2004.
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