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AFFIRMATION OF FOSTER S. MAER IN SUPPORT 


OF PLAINTIFFS( MOTION FOR A TEMPORARY

RESTRAINING ORDER AND PRELIMINARY INJUNCTION
FOSTER S. MAER, an attorney duly admitted to practice in the courts of the State of New York, affirms under penalty of perjury that:

1.  I am one of Plaintiffs( counsel and make this Affirmation in support of Plaintiffs Motion for a Temporary Restraining Order and a Preliminary Injunction.


2.  Defendants have implemented new rules and procedures that will arbitrarily deprive, if the relief sought herein is not granted, hundreds of  thousands of individuals of their driver licenses or identification cards because they cannot prove lawful immigration status.  These individuals, though eligible under public statute and regulation, have been deemed ineligible under new internal rules and procedures that were neither publicly promulgated nor published and that Defendants have at times even denied the existence of.  The magnitude of harm that Defendants have inflicted and continue to inflict on these individuals by these suspensions, if not enjoined by this Court, is enormous.  Without means to travel to work or to fulfill their job duties, thousands will lose their jobs, thus putting their families at risk of destitution. These same families will likely also lose their means to access schools, health care facilities, supermarkets, and other providers of life(s necessities. The children, the infirm and the elderly of these families would be especially placed in harm(s way.

3.  Accordingly, Plaintiffs come before this Court seeking preliminary relief to preserve, pending a final hearing, the status quo as it existed before Defendants implemented the challenged standards and procedures.  They ask this Court to issue a temporary restraining order prohibiting Defendants from initiating the mass mailing of suspension notices based upon the challenged policies and procedures.  These notices, pursuant to the challenged procedures, fail to provide adequate notice of why the license or ID card is being suspended. Defendant Department of Motor Vehicles (DMV) also fails to provide an appropriate hearing to challenge that suspension. For these reasons, the DMV suspension letters violate due process .  

4.  Plaintiffs seek a preliminary injunction prohibiting Defendants from either issuing those notices or otherwise denying or depriving applicants and license holders of a license or ID card pursuant to those unlawful policies and procedures.  Plaintiffs also seek to enjoin Defendants from failing to inform all applicants and current license holders of the availability of the SSN Letter of Ineligibility, as an alternative option for those who are unable to obtain a SSN. 

5.  As the attached Memorandum of Law demonstrates, Plaintiffs satisfy the requirements for obtaining this relief-  they are likely to succeed on the merits and will suffer irreparable harm if relief is not granted, and the balance of equities favors granting the relief.  The Court(s review of this request for relief is simplified by the fact that Plaintiffs( arguments on the merits rely almost exclusively on facts that are not in dispute. 

6.  Set forth below is a chronology of how Plaintiffs and their counsel became aware of the challenged policies and procedures.  Through that chronology and following discussion  Plaintiffs will submit the documents and other evidence upon which they rely in making this motion.  

Chronology of Events
7.  During the first half of 2004, Plaintiffs( counsel began hearing, both from individual license holders and from advocacy organizations, that the state Department of Motor Vehicles (DMV) had begun mailing (Verification Letters( to certain license and cardholders informing them that the information they had supplied DMV did not match information in the Social Security Administration (SSA) database.  See, Exh. A (DMV SSN Verification Letter).    
8.  This Verification Letter directed the license holder to respond and verify his or her Social Security Number (SSN) data within 15 days, warning that a failure to do so would result in further unspecified adverse action, including possible suspension.  The letter did not inform its recipient of the alternative documentation option, i.e., providing a letter from the SSA stating that the holder is ineligible for a SSN, which entitles such applicants without a SSN to satisfy this eligibility requirement. 15 NYCRR (  3.9.  

9.  Thus, the license holders receiving this letter were left with the impression that they had no means to avoid the suspension of their licenses unless they could provide a valid SSN. Many of these residents, lacking a valid SSN, did not perceive any utility in contacting DMV and thus, were unaware of the alternative documentation option, did not do so.  Moreover, all these verification letters were mailed out in English only. 
10.  None of the license holders who contacted and presented their facts to Plaintiffs( counsel was aware of the existence of this alternative documentation option.  

11.  Plaintiffs( counsel also became aware of instances of license holders being unable to renew their license or card at a DMV office, often being told that their request to renew was being denied because they could not prove lawful immigration status.  

12.  Staff from Plaintiffs( counsel office accompanied several of the Plaintiffs in this action to different DMV offices so as to assist and observe them in their attempts to renew their licenses. They all complied with the alternative documentation option by submitting a SSA  Letter of Ineligibility along with any other documents that they had submitted to SSA when they sought their Letter of Ineligibility.  

13.  Their requests to renew licenses were denied on grounds that they had not documented their legal status and could not comply with DMV(s Point System for proving identity and age. DMV personnel who reviewed requests, when asked to cite a specific regulation or rule under which these denials were authorized, were unable or refused to do so.  A DMV supervisor who was asked to review a client(s renewal request firmly cited (homeland security law( as the authority.  

14.  In May 2004, Jackson Chin, one of Plaintiffs( attorneys, spoke to and wrote Defendants about the policies and practices underlying these denials and notices. See,  Exh. B, PRLDEF letter to DMV (May 18, 2004), and PRLDEF  letter to DMV (May 20, 2004).  Mr. Chin directly asked, both in conversation and in writing, whether DMV had a (legal presence( rule or policy that acted to deny license and ID cards or their renewals because the holder lacked legal immigration status.  

15.  Defendants, both orally and in writing, denied to Mr. Chin that they had any such policy of denying license or cards due to the lack of legal immigration status.  See, Exh. C, DMV counsel letter to PRLDEF (June 15, 2004). 

16.  Plaintiffs( counsel continued through the summer of 2004 to learn of reports of license holders receiving the Verification Letter and being denied their requests to renew their licenses.  

17.  On August 19, 2004, Defendant Martinez publicly stated that DMV was intending to finish mailing out a total of approximately 600,000 Verification Letters by December 2004 to licensees whose information did not match the SSA database.  He stated that, based upon the response rate DMV had observed so far, half of those residents would not respond adequately and thus would have their licenses suspended by DMV.  See, Exh. D, Statement of DMV Commissioner Raymond Martinez .

18.  On August 26, 2004, Plaintiffs filed the original complaint in this action.  See, Exh. E, Plaintiffs( Verified Complaint.  It alleged that DMV was denying requests by license holders to renew their license or ID card because the holder was not able to produce an acceptable SSN or otherwise document the legality of their immigration status to DMV's satisfaction. 

19.  The complaint alleged that this policy was arbitrary and unlawful as it had no statutory authority and had not been publicly promulgated or published as required by the New York State Administrative Procedures Act and New York Constitution. The complaint also alleged that Defendants were violating the Due Process clauses of the United States and New York State Constitutions by issuing these denials without providing any adequate notice or opportunity to challenge them. 

20.  Assuring Plaintiffs that DMV was not about to issue suspension notices to residents who had not adequately responded to the Verification Letter, Defendants( counsel, Assistant Attorney General Elizabeth A. Forman, thereafter sought, and plaintiffs granted a series of extensions for Defendants to file their papers in response to Plaintiffs( Complaint.  

21.  On November 22, 2004, Plaintiffs served on Defendants a request for disclosure of documents.  See, Exh. F, Plaintiffs( Request for Production of Documents.

22.  On or about November 29, 2004, defendants served a Motion to Dismiss the instant action.   The motion was supported by an Affirmation from the Associate Counsel for DMV that included an Appendix with numerous documents setting forth DMV(s internal policies and procedures that provided the basis for its actions with respect to these license holders. See, Exh. G, Affirmation of DMV Counsel Ida Traschen ((Traschen Aff.().

23.   DMV(s internal policies and procedures that these license denials were based upon had never before been, upon information and belief, publicly published or disclosed.

24.  On December 3, 2004, Plaintiffs sent Ms. Forman a letter that reviewed these internal policies and procedures, as described in Defendants( motion papers, and explained    why those policies and procedures violated state law and due process. See,  Exh. H, PRLDEF letter to AG Forman (December 3, 2004).

25.  Ms. Forman responded by stating that Defendants were reviewing the letter(s contents and would respond at some point in the future. Defendants have not yet so replied. 

26.  Following up on a series of conversations, Mr. Chin sent a letter to Ms. Forman agreeing to her request for the actual  names of the John Doe Plaintiffs provided that Defendants agreed to maintain the confidentiality of those names and to ensure they would not suffer any retaliation or other adverse consequence for having filed the instant complaint.  See, Exh. I,  PRLDEF letter to AG Forman (December 15, 2004).

27.  On January 13, 2005 Plaintiffs filed a Motion for leave to file an amended complaint. See, Exh. J, Plaintiffs Motion for leave to file Amended Complaint ((Amended Complaint().  Plaintiffs moved so as to add certain  new claims and new critical facts that they had only learned of from documents submitted with the Defendants( Motion To Dismiss concerning the internal policies and practices responsible for the above cited denials.  

28.  On January 26, 2005, a stipulation was submitted to this Court whereby Defendants stated that they did not oppose the motion to amend and would file responsive papers by February 18, 2005.

DMV(s Internal Policies and Procedures Establish Illegal Rules Affecting 

Driver License and ID Card Eligibility Based On The Legal Status of Licensees and Applicants

29.   Over time, DMV has created and implemented a (legal presence( rule that intentionally burdens non-citizen applicants and licensees by denying and limiting eligibility to obtain or renew a driver(s license, learner permit, or state ID based on one(s immigration status. 

30.  Acting in excess of statutory authority or the proper course of exercising discretion, the DMV Commissioner designed and applied restrictive rules based on immigration status throughout its directives and operations. These rules and procedures are referenced in internal directives recently disclosed in documents appended to Defendant(s Motion to Dismiss.  See, Exh. G, Traschen Aff.

31.  The legal presence restriction permeates the DMV(s licensing regime and is facilitated, inter alia, by the implementation of the (one year and six month( rule which 

controls and defines permissible immigration documentation,  See, Exh. K, (4355- Identification Procedures( and (4355-Social Security Card Requirement(, Exh. L, (4355.1- SSN Verification(, Exh. M, Mailbag No. 13-2002 (Feb. 1, 2002), Exh. N, Mailbag No. 37-2002 (April 9, 2002), 

Exh. O, Mailbag No. 38-2002 (April 19, 2002), Exh. P, Mailbag No. 89-2003 (October 8, 2002) and by implementation of its Temporary Visitor Program which tracks eligibility and sets expiration of the driver licenses by the date and duration of one(s immigration documents. See, Exh. Q, Mailbag No. 3-2003 (January 6, 2003) and Exh. R, ((Temporary Visitor Program().    

 32.    DMV(s Point System is the important gate-keeping vehicle by which immigration documents and the legal status of applicants can be ascertained and screened by DMV staff. The eligibility parameters in DMV(s application process are greatly shaped by instructions to the public and its staff on how to satisfy the required proof of age and identity. These parameters are manipulated so as to  deny the acceptability of immigration documents that can not establish one(s legal presence.  See, Exh. V,  (ID-44 instructions- (General Requirements for Acceptable Proof of Identity and Age().

33.
While DMV claims its supervisors provide case-by-case except-ions to eligibility based on immigration documents, there is no doubt that a (one year and six month( rule exists.  See Exh. G Traschen Aff. at ( 16 and Exh. R (Supervisor(s Guidelines for INS Exceptions) at 3. 

34.
DMV contends its Due Process obligations are met though no adequate notice or pre-suspension review is afforded to licensees with social security number verification problems and that Plaintiffs remedy is to seek an Article 78 proceeding.  See, Exh. G, Traschen Aff. ( 26.  But, the deprivation of a license, a property right, is a grave constitutional harm.  In view of DMV(s measured paces over a three year period, we find no emergent or legitimate reason to excuse  DMV from not providing licensees with proper due process.

Necessity For Temporary Restraining Order and Preliminary Relief
35.  In January 2005, Defendant Martinez or other DMV personnel, upon information and belief, stated that DMV would soon commence the mass mailing of suspension  notices at the rate of 1,000 letters per day to license holders who had not adequately responded to the Verification Letter.    

36.  I spoke with Ms. Forman at about that time, and she stated that her clients had not yet definitively decided how they were proceeding in this matter.  She stated that the mass mailings could start shortly and that she could not assure us as to how much advance time she would be able to provide Plaintiffs( counsel prior to the initiation of the mass mailing.  

37.  The various harms that will be inflicted by the issuance of these notices and suspensions are enormous in scope and nature. The injuries will be inflicted upon many thousands of individuals similarly situated to Plaintiffs and their dependents if the Temporary restraining order and preliminary relief are not granted. 

38.  The injuries caused by the loss, even if temporary, of a driver license are irreparable as it compromises the ability to travel to or conduct one(s job, and often leads to the loss of the job.  Plaintiffs depend upon the use of a motor vehicle to reach their places of employment. See Exh. J, Amended Complaint (( 127, 132, 140 & 141, and Exh. S, Affidavit of Plaintiff John DOE VII at ( 9.  In some cases, the operation of a motor vehicle is a necessary condition of employment.  See Amended Complaint (( 67, 95, 106, 112 & 116 and Exh. T, Affidavit of Plaintiff John DOE VIII at ( 5.  In other cases, the denial of a DMV ID has caused the loss of re-certification in asbestos removal occupations. See, Exh. J, Amended Complaint ( 87.

39.  As Plaintiffs are the primary income-earners for family dependents, including minor children and their spouse, the loss of livelihood pushes families into likely destitution, given that many of the Plaintiffs are immigrants not eligible for public assistance. Risk of irreparable harm is compounded for Plaintiffs( dependents who have infirm conditions or are disabled or elderly.

40.  In addition, Plaintiffs will lose their ability to take their children to school or obtain food, medical care, shelter and other vital services. See, Exh. J, Amended Complaint (( 66, 132;  Exh. S, Affidavit of Plaintiff John DOE VII at ( 9,  Exh. T, Affidavit of Plaintiff John DOE VIII at ( 6, and, Exh. U, Affidavit of Plaintiff John DOE IX at ( 6.  Plaintiffs who are devout in the practice of their religion also fear losing their ability to reach places of worship. See, Exh. J, Amended Complaint ( 77,  Exh. T at ( 6, and Exh. U at ( 7.

41.  The risks posed to the health, well-being and educational opportunities for Plaintiffs( children are particularly troubling.  Such harms will cause irrevocable personal and psychic detriment to school age dependents owing to socio-educational disruptions, social stigma, and prolonged absenteeism.  Plaintiffs have a critical role as parents and guardians to guarantee their child(s right to compulsory public school even if located miles away. Thus, the injuries posed by Defendants( actions penalize the child and, in some instances, increase the risks of truancy and delinquency by impeding Plaintiffs( ability to  serve in this capacity.  

42.  Irreparable harms are plainly acute for Plaintiffs and their dependents who reside in communities and regions where public transportation is limited or non-existent.  Severe weather conditions, not unknown to New York counties, require access to a car to obtain emergency fuel, shelter, critical services, and for taking flight from a disaster   if one is required to take evasive action.  In non-emergency health situations, a Plaintiff  or family member must be able to drive to the hospital or health facility. If the state of health of such a large number of people is made vulnerable then inevitably adverse consequences will affect public health.

43.  By this motion, Plaintiffs seek preliminary relief to preserve the status quo during the pendency of this action by enjoining Defendants from initiating any denials, suspensions or other injurious actions grounded upon the challenged policies and practices.  Specifically, plaintiffs seek a temporary restraining order and preliminary injunction that would prohibit defendants from undertaking two types of actions, either of which would irreparably harm plaintiffs by wrongfully depriving them of driver licenses or identification cards.  

44.  First, plaintiffs seek to enjoin the issuance or mailing of suspension letters pursuant to the Social Security Number Verification Program.  In that DMV is intending to suspend as many as 300,000 licenses at the rate of 1,000 per day under this program, the enormity of the harm that would be imposed if this relief is not granted is quite substantial, even if the relief were delayed just for a few weeks. 

45.  Second, Plaintiffs seek to enjoin any denials, suspensions or other deprivations of licenses or cards based upon the legal presence requirement.  Presuming that approximately eleven  million residents have driver licenses and a license has to be renewed every eight years, as many as 4,000 license holders seek to renew their licenses on an average day.  Similarly, a substantial number of residents apply for a license for the first time every day.  Thus, the potential for irreparable harm if this relief is not granted is also quite substantial.  

46.  If maintenance of the status quo prior to the clandestine imposition of legal presence as an eligibility requirement is to be achieved, defendants must remove immigration status, or any documentation requirement dependent upon it, as a criteria or factor when determining whether to approve, renew, suspend, or deny a license or card.  

47.  I have reviewed DMV procedures to the extent Defendants have provided them and identified six different sets of procedures in which defendants have imposed immigration status as a criteria that could result in the wrongful deprivation of a license or card:  the Identification Procedures, Temporary Visitors Program, the (one year or six month( rule, the (Point System,( the Social Security Card Requirement, and the SSN Verification Program. 

48.  Thus, Defendants must cease using immigrations status to deprive licenses and cards in the operation of those six procedures if the relief is to achieve its objective of preserving the status quo and ensuring irreparable harm is not inflicted.  


49.  For example, Defendants use immigration status in evaluating the Letter of Ineligibility from SSA in the Identification Procedures by requiring, as a condition of accepting that Letter, the submission of certain other immigration documents issued by DHS that satisfy the (one year six month( rule.  Instead, if relief is granted, DMV should accept the Letter for all purposes so long as the underlying documents that were submitted to SSA are supplied to DMV. 

50.  Plaintiffs also seek a third form of relief with respect to the preliminary injunction: that Defendants be required to inform all applicants and current license holders of the existence of DMV regulation 3.9(a) and (b) and of the existence of the Letter of Ineligibility from SSA as a documentation option for those without SSNs. Taking this action would begin to undo the misunderstanding fostered by Defendants that persons without SSNs can not obtain a license or ID card. Thus, persons not eligible for SSNs would know that they could apply and obtain a license at DMV and no longer be discouraged as they have been for the past several years from obtaining one. 

51.  Plaintiffs also seek to extend the injunctive relief to Defendants( identification, verification and photo services.  

52.  One Plaintiff in this action, John Doe II, was denied renewal of his State-issued card      that allows him to work with asbestos because DMV would not perform the photo and identification verification services necessary for him to receive that card which has to be renewed annually after completion of a recertification course.  See Exh. J, Amended Complaint at (( 80 to 82 and Exh. W, NYS Department of Labor Instructions/Referral to DMV.  At the DMV, he was told he could not get a card until he satisfied the same Point System as used for driver licenses, which, as noted above, effectively requires someone to have legal presence.

53.  Similarly, I have spoken with the president of a local union of asbestos handlers who told me that hundreds of union members have been denied these same State-issued cards that would permit them to work with asbestos due to DMV(s refusal to the state IDs needed to obtain their cards because of the legal presence requirement embedded in the Point System, even though they had paid for and passed their annual recertification course.  

54.  In that the imposition of this requirement as a condition to receive a permit to handle asbestos has no legal basis and deprives hundreds of workers their jobs and livelihoods, Plaintiffs seek to prohibit the use of this requirement by this injunction. 

55.  Finally, to the extent the requested preliminary relief imposes any burdens on defendants, the Court should keep in mind the following when weighing the balance of equities:  that Defendants tried to hide their legal presence requirement from the public for as long as possible, and thus prevented plaintiffs from challenging it earlier than they have by this motion or prior to its implementation.  Defendants refused to admit its existence, even when my co-counsel Jackson Chin called and wrote to DMV and its counsel in May of last year asking about the existence of the requirement. Not until Defendants served their Motion to Dismiss in late November, 2004, with copies of their internal procedures did Plaintiffs finally have clear knowledge of, and thus the ability to challenge, the existence of the requirement.

56.  Thus, Plaintiffs should not be the ones to suffer because Defendants chose to implement this requirement in a secret manner.  Any burdens defendants might assert about the difficulties of undoing those clandestine acts should be given little, if any, weight in this Court(s balancing of the equities.  

57.  No prior application for the relief sought here has been made.

Dated:

February 14, 2005








New York, New York

_________________________

Foster S. Maer
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