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MEMORANDUM OF LAW IN SUPPORT OF 

PLAINTIFFS’ MOTION FOR A TEMPORARY RESTRAINING ORDER 

AND PRELIMINARY INJUNCTION
PRELIMINARY STATEMENT

By a series of secretive and illegal anti-immigrant actions, Defendants are in the process of depriving hundreds of thousands of immigrants of their driver licenses and non-driver identification cards (“ID”).  These unlawful deprivations have caused and will continue to cause immediate and substantial irreparable harm to Plaintiffs.  

The law empowers the Commissioner of the Department of Motor Vehicles (“DMV”) to verify identity, age, fitness, and Social Security Numbers (“SSN”) or SSN ineligibility.  VTL §§ 490, 502; 15 NYCRR § 3.9.  Nothing less, nothing more.  Yet DMV—in violation of its statutory authority, the State Administrative Procedure Act (“SAPA”) and the New York and United States Constitutions—has usurped the roles of the New York Legislature and United States Congress by instituting its own brand of immigration policy.  Further, in implementing its rogue plan, DMV has trampled the constitutional guarantees of Due Process and Equal Protection that apply to all persons.  

DMV has launched a three-pronged attack on immigrants.  The first prong of this assault—the Social Security Number Verification Project—focuses on revoking the existing licenses and ID cards of up to 270,000 individuals whose DMV records lack or have inaccurate Social Security Numbers.  In undertaking this “verification” project, DMV has failed to abide by its alternative documentation provisions, which enable applicants who do not have SSNs to establish license and ID eligibility.  Additionally, in contravention of the Due Process provisions of the New York and United States Constitutions, DMV has failed to provide adequate notice and timely opportunity to challenge revocations initiated under the Project.

The second prong of attack—the Temporary Visitor Program—imposes an arbitrary and illegal requirement based on immigration status that denies numerous individuals who are legally present in the United States the opportunity to obtain a license or ID.  Under the Program, DMV refuses—without statutory authority and in violation of the Equal Protection guarantees of the New York and United States Constitutions—to issue a license or ID to any individual who has not been authorized by federal immigration authorities to remain in the United States for more than one year.  Moreover, no matter what the length of the authorized stay, if less than six months remains, no license will be issued.  This rule is referred to as the one year/six months rule.  As an additional matter, even were the Program otherwise legal, DMV in failing to adhere to the basic tenets of New York administrative and constitutional law has rendered the Program invalid.   See N.Y. Const. Art. 4, § 8; SAPA § 202(1).

The final prong of attack—the legal presence requirement—demands that all license and ID applicants prove that their entry and presence in the United States are authorized by federal immigration authorities.  The rule dictates that under no circumstance—regardless of an individual’s ability to establish identity, age, fitness, and SSN ineligibility as required by statute—will DMV issue documents to an individual who cannot prove legal presence in the United States.  Neither the New York Legislature nor the United States Congress have granted DMV this authority to intrude upon immigration practice and policy.  Further, in implementing this policy, DMV has run afoul of the Equal Protection provisions of the New York and United States Constitutions.  And, as with the Temporary Visitor Program, even were the legal presence rule otherwise permitted by law, DMV’s failure to abide by New York administrative and constitutional law renders the legal presence requirement invalid.   See N.Y. Const. Art. 4, § 8; SAPA § 202(1).

For most New Yorkers living outside of New York City, driving is essential to daily routines: transporting children to and from school, shopping for essentials, visiting doctors, and myriad other tasks that would be drastically more difficult—if not impossible—were driving not an option.  And for many New Yorkers, the ability to drive is quite literally their lifeblood: not only is a car their only means of getting to and from work, but jobs as haulers, contractors, home care workers, sales persons, and caterers, among many others, all presuppose the ability to drive.  This makes DMV’s illegal campaign to strip numerous New Yorkers of their licenses and ID cards and to deprive thousands more of even the chance to obtain them in the first place so disturbing.   

By this motion, Plaintiffs seek emergency preliminary relief.  Plaintiffs seek an immediate order enjoining Defendants from (1) suspending driver licenses pursuant to the current procedures of the SSN Verification Project; (2) denying or restricting licenses and IDs based on the immigration status requirements of the Temporary Visitor Program; and (3) denying licenses and IDs based on a legal presence requirement or other fact relating to immigration status.  

STATEMENT OF FACTS

DMV’s License and ID Card Policy

DMV issues driver licenses, learner permits and non-driver ID cards.  In order to receive a license or ID card, an applicant must furnish proof of identity, age, and fitness and either a SSN or SSN ineligibility.  VTL §§ 490, 502; 15 NYCRR § 3.9.  By administrative action, the DMV has devised a point system by which applicants must establish age and identity (“Point System”).  Under the Point System, specified documents are assigned point values, and the applicant is required to produce a minimum of six points of acceptable documents.

Prior to 1995, an applicant was not required to provide a SSN to obtain a license. In late 1995, as part of New York State’s omnibus legislation to improve child support enforcement, the Legislature amended the Vehicle and Traffic Law to require that residents provide an SSN, if they had one, in order to receive a license. VTL § 502(a).  Pursuant to that legislation, DMV promulgated regulations to require that an applicant either present his or her SSN or, alternatively, provide proof of SSN ineligibility by presenting a Letter of Ineligibility from the United States Social Security Administration (“SSA”). 15 NYCRR 3.9. 

DMV’s Legal Presence Requirement 

and Temporary Visitor Program

At a point in time not yet determined by Plaintiffs, Defendants developed and implemented rules referred to as the “legal presence requirement” and the Temporary Visitor Program.  No public rule-making was undertaken before instituting these policies.  These rules functionally prohibit residents lacking legal presence of a certain duration from receiving or maintaining a driver license or ID card.  Based on documents made available to Plaintiffs by Defendants, the legal presence rule and Temporary Visitor Program were instituted throughout DMV’s bureaucracy via written dispatches and instructions. See Affirmation of Plaintiffs’ Counsel Foster Maer (“Maer Aff.”) ¶¶ 29-33, Exhs. K-R & V.  The rules function, in part, by manipulation of the department’s Point System of acceptable proofs of identity and increase burdens on applicants and licensees based on their immigration status.
The Point System is a matrix of “acceptable proof of identity and age” documents that have been assigned point values by DMV.  Not just any documents will do.  DMV has imposed conditions upon whether documents qualify under the System.  Applicants must produce qualified documents amounting to a minimum of six points in order to establish proof of identity. See, Maer Aff. ¶ 32 & Exh. V.  The Point System requires that all non-citizens, including permanent residents, proffer immigration documents “issued for one year or more, and valid for at least six more months” at the time of application.  Id.  A foreign passport is not acceptable proof unless it is unexpired and contains an I-94 entry and departure card issued by U.S. Department of Homeland Security that was “issued for one year or more, and valid for at least six more months.” Id. at Exh. V at 1, 2.  In other words, absent proof of legal entrance and presence in the United States, DMV will not accept a foreign passport as proof of identity or age, regardless of whether DMV determines that the passport was validly issued and is accurate as to age and identity.  In contrast,  a U.S. passport can be accepted so long as it expired less than two years earlier.  Id.  

Lest there be any doubt regarding DMV’s legal presence requirement, DMV’s internal documents make the matter clear.  A telling statement articulates the underlying motivation of DMV’s new rules: 

Change to Proof of Date of Birth Requirements Driver License, Learner Permits and Non-Driver Ids:  Requiring proof of date documentation is the single most important tool for preventing applicants, who do not have legal presence, from obtaining NYS driving privileges or NYS  photo documents.
Maer Aff. ¶ 31 & Exh. O at 2 (emphasis added).

In February 2002, DMV instituted a new rule requiring non-citizens to provide a U.S. Department of Homeland Security (“DHS”) document issued for at least one year’s duration and on which at least eleven months of validity remained.  Maer Aff. ¶ 31 & Exh. M.  Soon thereafter, the rule was adjusted to ensure that “the applicant has at least 6 months of legal presence remaining,” as opposed to the original eleven months.  Maer Aff. ¶ 31 & Exh. O.   

In January 2003, Defendants launched the Temporary Visitor Program.  Maer Aff. ¶ 31, Exhs. P & Q.  Pursuant to the terms of that Program, Defendants formally imposed the one year/six months rule on non-citizen applicants for licenses and ID cards.  The Program functions by incorporating into the Point System a requirement that non-citizen applicants provide a DHS document proving authorized legal presence of at least one year, with at least six months remaining (i.e., the one year/six months rule).  Maer Aff.¶ 32 & Exh. O.  The face of licenses and IDs issued under the Program include the words “Temporary Visitor” in large print.  The expiration date of licenses and IDs issued under the Program are shortened to coincide with the expiration of immigration documents, even where immigration documents will automatically renew.  Additionally, licensees’ and ID holders’ immigration statuses are input into DMV’s computer systems for future transactions and tracking.  Maer Aff. ¶¶ 31, 32 & Exhs. K, Q, & R.

DMV’s SSN Verification Project and the Imminent

Unlawful Deprivation of Thousands of Licenses and ID Cards

In or around December 2003, pursuant to its SSN Verification Project, DMV began cross-referencing the data for all license and ID holders in New York with an SSA database to look for inconsistencies.  Of the eleven million New York licenses and ID cards valid in 2004, the data from over 600,000 of them allegedly did not match information in the SSA database.  Maer Aff. ¶ 17.  In early 2004, DMV began mailing “Verification Letters” to those 600,000 individuals.  The letters direct recipients to respond and verify their SSN data within 15 days and warn that a failure to comply may result in adverse action, including possible suspension.  Maer Aff. ¶¶ 7 , 8.

The letters—which were sent only in English—fail to inform recipients that license and ID eligibility is not contingent upon having an SSN.  See NYCRR § 3.9.  Maer Aff. ¶ 9.  Upon information and belief, DMV imminently intends to mail letters suspending the licenses and ID cards of the 270,000 individuals who have not responded to the Verification Letter to DMV’s satisfaction.  Maer Aff. ¶ 17.  Upon information and belief, the suspension procedures that Defendants intend to employ do not provide any opportunity to challenge the suspension order prior to the suspension becoming effective.  Defendants’ procedures as set forth in the SSN Verification Project do not provide for pre-suspension or post- suspension administrative appeals other than by filing an Article 78 special proceeding in New York State Supreme Court.  See Maer Aff. Exh. G (Traschen Aff. at ¶ 26).

ARGUMENT

POINT I

A PRELIMINARY INJUNCTION IS APPROPRIATE BECAUSE PLAINTIFFS ARE LIKELY TO PREVAIL ON THE MERITS
Plaintiffs move for preliminary relief under CPLR 6301(2).  The grant of a motion for preliminary relief is committed to the sound discretion of the trial court.  See Doe v. Axelrod,  73 N.Y.2d 748, 532 N.E.2d 1272 (1988).  In exercising its discretion, this Court must consider whether Plaintiffs have shown: “(1) a likelihood of ultimate success on the merits; (2) the prospect of irreparable injury if the provisional relief is withheld; and (3) a balance of the equities tipping in the moving party’s favor.”  Id.  

In the following argument, Plaintiffs demonstrate that they are likely to succeed on the merits.  Plaintiffs are not required to prove with certainty that they would prevail at trial.  Rather, “[i]t is enough if the moving party makes a prima facie showing of his right to relief; the actual proving of his case should be left to the full hearing on the merits[.]”  Tucker v. Toia, 54 A.D.2d 322, 326, 388 N.Y.S.2d 475, 478 (4th Dep’t 1976).  Moreover, “[w]here denial of injunctive relief would render the final judgment ineffectual, the degree of proof required to establish the likelihood of success on the merits should be accordingly reduced.”  Republic of Lebanon v. Sotheby’s, 167 A.D.2d 142, 145, 561 N.Y.S.2d 566, 568 (1st Dep’t 1990).

The existence of factual issues is an insufficient ground to deny a motion for preliminary relief.  If factual issues arise, the Court must resolve them by holding a hearing.  Housing Works, Inc. v. City of New York, 255 A.D.2d 209, 213, 680 N.Y.S.2d 487, 491 (1st Dep’t 1998).  In that Plaintiffs do not believe that Defendants will contest or contradict the key facts upon which this motion is being made, Plaintiffs do not believe such a fact-finding hearing will be necessary.

A.
Defendants’ Temporary Visitor Program and Rule 
Requiring Legal Presence Are Not Authorized by 
Statute and Are Otherwise Improper 

1.
The DMV Has Exceeded Its Statutory Authority by Implementing 
Regulations that Mandate Legal Presence

The Commissioner’s authority to issue driver licenses and ID cards is limited to the extent articulated in New York Vehicle & Traffic Law (“VTL”) §§ 502 and 490.  Because the Commissioner’s imposition of a legal presence requirement is beyond the bounds of authority delegated by the Legislature, the rule is invalid.  The court must assess DMV’s authority by “giving effect to the plain meaning of the words used in the statute, and thereby implementing the intent of the Legislature[.]”  Giuliani v. Hevesi, 90 N.Y.2d 27, 39, 681 N.E.2d 326, 332 (1997).  



a.
The Statutory Grant of Authority to DMV 


Is Explicit, Clear, and 
Limited

Before issuing a driver license, the Commissioner is empowered by statute to require from an applicant proof of a Social Security Number (“SSN”), identity, age, and fitness.  The statutory provision provides, in relevant part:

The applicant shall furnish such proof of identity, age, and fitness as may be required by the commissioner. . . .  In addition, the commissioner also shall require that the applicant provide his or her social security number.

VTL § 502.  The Commissioner is also authorized to issue identification cards to those who prove identity, provide an SSN, and who do not have a driver license:

The commissioner shall upon submission of an appropriate application, upon payment of the prescribed fee, and upon being satisfied that the person described is the applicant and that such applicant [does not have a driver license], issue to such applicant a nontransferable identification card.  In addition, the commissioner also shall require that an applicant for an identification card or renewal thereof provide his or her social security number.

VTL § 490.  Pursuant to the rulemaking procedures required by SAPA, a regulation was implemented to create a procedure by which applicants who are ineligible for a SSN can nonetheless obtain a license or ID card by proving their ineligibility for an SSN.  15 NYCRR § 3.9.  

The language of the statutes and regulation is clear and unambiguous.  It requires the Commissioner to verify the SSN (or ineligibility therefor), identity, age, and fitness of applicants.  Accordingly, the court need look no further than the statute to determine the extent of the Commissioner’s authority.  See, e.g., Trump-Equitable Fifth Ave. Co. v. Gliedman, 57 N.Y.2d 588, 596-97, 443 N.E.2d 940, 944 (1982) (“Trump-Equitable I”) (“even if the legislative history of the statute were as respondent contends our conclusion would in no way be affected . . .  This court should not ignore the words of a statute, clear on its face, to reach a contrary result through judicial interpretation.”).


b.
DMV Has Imposed a Requirement of Legal Presence



i.
The Temporary Visitor Program 




Imposes a Legal Presence Requirement

Under its Temporary Visitor Program, DMV will only grant a license or identification card to a non-citizen who has been issued an entrance visa for a minimum of a year, and who has at least six months remaining on that visa.  See Maer Aff. ¶ 31.  Thus, the legal presence requirement could not be more clear.  The Court need only ask itself whether an applicant who does not have current immigration papers could obtain a license from DMV.  The answer, as DMV makes clear, is no.  Id.  Further, DMV has imposed requirements that preclude even lawfully admitted aliens from obtaining a license.  Again, the Court need only ask itself whether a lawfully admitted alien who is authorized to be in the United States for less than a year (or who has less than six months remaining on their visa from the time of application) could obtain a license.  Again, the answer is no.  Id.  

Whether DMV’s policy of imposing a legal presence requirement is wise or desirable, is, as will be explained below, irrelevant.  The issue is whether DMV has imposed a requirement of legal presence without statutory authority.  Clearly, it has.



ii.
DMV Has Imposed an Ad Hoc 




Legal Presence Requirement
Even in the absence of the Temporary Visitor Program, the Commissioner has implemented an ad hoc requirement of legal presence.  While the Commissioner is empowered to require only that applicants prove identity, age, fitness, and an SSN (or SSN ineligibility), the Commissioner has, in requiring certain documents to prove identity and age under the Point System, crafted regulations that preclude the issuance of a license to all but those who can prove that they are legally present in the United States.  For example, while the Commissioner is authorized only to require proof of identity, age, fitness, and an SSN (or SSN ineligibility) DMV will not accept a foreign passport—even one that is current—as proof of identity or age, unless it contains a valid and current visa stamp.  See Maer Aff. Exh. G (Traschen Aff. at ¶ 16, 17) & Exh. L.  Nor will DMV accept a temporary resident card (issued by the federal government) that was not issued for a year or more and which is valid for at least six more months.  Id.  Neither does DMV accept foreign birth certificates.  Id.  All of these documents, if determined to be authentic, establish identity and age.  The requirement of legal presence has been arbitrarily and unnecessarily—and without authority—tacked on to the enumerated statutory requirements.

If the Court is in any doubt as to whether DMV has in actuality imposed a legal presence requirement, it need only take DMV at its own word.  In its internal documents, DMV explains:

Requiring proof of date of birth documentation is the single most important tool for preventing applicants, who do not have legal presence, from obtaining NYS driving privileges or NYS photo documents.  For example, an applicant who doesn’t have legal status may be able to meet our 6 points of proof of name requirements without using an INS document.  It is this proof of date of birth documentation that will prevent applicants who do not have legal presence from obtaining NYS DMV photo documents or privileges.

Maer Aff. Exh. O at 2.  As DMV here admits, legal presence is required.

The Commissioner has also engrafted a legal presence requirement onto the methods of proving SSN ineligibility.  The regulation allowing for proof of SSN ineligibility provides in relevant part, “[a]n applicant for a license . . . must submit his or her social security number or provide proof that he/she is not eligible for a social security number.”  15 NYCRR § 3.9.  Of course, the Commissioner must establish ways of confirming SSN ineligibility.  The Commissioner has required that an applicant provide DMV with the same immigration documents produced in order to obtain a letter of ineligibility from the SSA.  As the Commissioner explains, this policy allows DMV to authenticate the SSA letter of ineligibility.  See Maer Aff. Exh. G (Traschen Aff. at ¶¶ 14, 15).  But the need to authenticate cannot explain the Commissioner’s imposition of a legal presence requirement.  When assessing SSN ineligibility documentation, DMV guidelines reveal that authentication is not the sole issue (as, under the statute it should be).  Rather, the guidelines mandate that for DMV purposes, the immigration documents used to obtain the ineligibility letter (regardless of whether SSA accepted them) must have been “initially issued for one year and must have six or more months of legal status remaining.”  Maer Aff. Exh. G & Exh. L at 2.  The Commissioner has clearly implemented a rule requiring legal presence.


c.
DMV Has Exceeded Its Statutory Authority

The Legislature has authorized DMV to require proof of an SSN and “proof of identity, age and fitness as may be required by the Commissioner.”  VTL §§ 502.  In contravention of this limited grant of authority, the Commissioner has imposed an additional legal presence requirement.  

Ordinarily, “reviewing courts defer to the interpretation accorded a statute by the enforcing agency, and provide that interpretation great weight and deference[.]”  Trump-Equitable Fifth Ave. Co. v. Gliedman, 62 N.Y.2d 539, 545, 467 N.E.2d 510, 513 (1984) (“Trump-Equitable II”).  Where, however, an agency’s interpretation “is irrational, unreasonable or inconsistent with the governing statute[,]” a reviewing court must overrule the agency’s interpretation.  Id.  This is such a case.  

The enabling statutory language does not so much as suggest a legal presence requirement.  The Legislature explicitly empowered the Commissioner to condition the issuance of licenses and ID cards on proof of an SSN (or proof of SSN ineligibility) and three factors—identity, age, and fitness.
  The statute further affords the Commissioner wide latitude in choosing acceptable forms of proof.  Even so, the Legislature did not delegate to the Commissioner carte blanche authority to impose the substantive requirement of legal presence.  

“It is of course a fundamental principle of administrative law that agencies are possessed of only those powers expressly delegated by the Legislature, together with those powers required by necessary implication.”  Beer Garden, Inc. v. N.Y. State Liquor Authority, 79 N.Y.2d 266, 276, 590 N.E.2d 1193, 1197 (1992).  See also Matter of Boreali v. Axelrod, 71 N.Y.2d 1, 6, 517 N.E.2d 1350, 1351 (1987) (“the scope of [an agency’s] authority under its enabling statute must be deemed limited by its role as an administrative, rather than legislative, body.”).  Had the Legislature intended to require legal presence, it could have done so, as other state legislatures have done.  Compare Calif. Vehicle Code § 12801.5 (2004) (requiring “an applicant for an original driver license or identification card to submit satisfactory proof that the applicant’s presence in the United States is authorized under federal law”) and Opinion No. 03-014 of the Attorney General of Maryland (September 12, 2003) (concluding that the Maryland DMV is not authorized by statute to impose a legal presence requirement)  (available at http://www.oag.state.md.us/Opinions/2003/03-014.pdf).

By creating a wholly new pre-requisite for licensure and the issuance of IDs, the Commissioner has overstepped his authority and illegally usurped the role of the Legislature.  “An agency has no authority to create rules and regulations without a statutory predicate either express or implied. That would be tantamount to legislation by administrative fiat, and, by definition, irrational.”  Kuppersmith v. Dowling,  93 N.Y.2d 90, 96, 710 N.E.2d 660, 663 (1999) (citations omitted).  See also Trump-Equitable I, 443 N.E.2d at 943 (“It is well established that in exercising its rule-making authority an administrative agency cannot extend the meaning of the statutory language to apply to situations not intended to be embraced within the statute.”).  Even were the Commissioner to have arrived at a universally acclaimed policy, it would nonetheless be invalid.
  See, e.g., Matter of Boreali, 517 N.E.2d at 1353 (“Even under the broadest and most open-ended of statutory mandates, an administrative agency may not use its authority as a license to correct whatever societal evils it perceives. . . .  [W]e do conclude that the agency stretched that statute beyond its constitutionally valid reach when it used the statute as a basis for drafting a code embodying its own assessment of what public policy ought to be.”).

The Commissioner’s authority is limited to requiring and verifying proof of: (1) identity, (2) age, (3) fitness, and (4) SSN (or SSN ineligibility).  These requirements cannot be construed to imply a legal presence requirement.  Immigration status is unrelated to and entirely independent of the requirements articulated by the Legislature in the Vehicle and Traffic Laws of New York.  The Commissioner cannot of his own volition add requirements not contemplated by the Legislature or implied by the statute.  This is a hallmark of administrative law.  See, e.g., Trump-Equitable II, 467 N.E.2d at 514 (“HPD’s regulations suffer from the same infirmity: they improperly add a requirement not found in the statute.”) (concluding that agency could not require “substantial under-utilization” to qualify for a benefit where statute merely required “under-utilization”); T.D. v. N.Y. State Office of Mental Health, 228 A.D.2d 95, 108, 650 N.Y.S.2d 173, 182 (1st Dep’t 1996) (“Since State agencies can only promulgate regulations in accordance with powers expressly given to them by the Legislature, the authority to promulgate regulations covering certain subject matter not expressly given to the agency cannot be implied from the absence of a specific prohibition in a prior enactment.”) (citations omitted).  See also See 2 N.Y. Jur. 2d Admin. Law § 53 (“An administrative agency is granted only a limited power which is not legislative in nature, even though the particular statute . . . grants authority to adopt such rules and regulations as the agency may deem necessary or proper to enforce the provisions of a statute.”).  Because the Commissioner lacks the authority to impose a legal presence requirement, DMV regulations requiring it are as a matter of law invalid.  


2.
Even If Authorized by Statute, DMV’s Rule 



Is Invalid Because It Was Implemented Without 



Following Required Rulemaking Procedure

DMV has not engaged in any of the rulemaking procedures articulated in the New York Constitution or in SAPA.  Rather, DMV has operated under the assumption that neither the Temporary Visitor Program nor the ad hoc legal presence requirement constitute rules.  As the following discussion demonstrates, DMV’s policies are rules within the meaning of SAPA and the New York Constitution.  Accordingly, the Temporary Visitor Program and the legal presence requirement are invalid as a matter of law.   


a.
The New York Constitution and SAPA Establish Mandatory 



Procedures for Issuing Rules and Regulations

Certain procedures are required under New York law before an agency can implement a rule.  The New York Constitution enumerates requirements applicable to all promulgations of an agency rules.  Article Four provides in relevant part:

No rule or regulation made by any state department, board, bureau, officer, authority or commission, except such as relates to the organization or internal management of a state department, board, bureau, authority or commission shall be effective until it is filed in the office of the department of state.

N.Y. Const. Art. 4, § 8.

The Legislature has expanded upon the procedural requirements attendant to the implementation of an agency rule or regulation:

Prior to the adoption of a rule, an agency shall submit a notice of proposed rule making to the secretary of state for publication in the state register and shall afford the public an opportunity to submit comments on the proposed rule. Unless a different time is specified by statute or this paragraph, the notice of proposed rule making must appear in the state register at least forty-five days prior to either (i) the addition, amendment or repeal of a rule for which statute does not require that a public hearing be held prior to adoption, or (ii) the first public hearing on a proposed rule for which such hearing is so required.

SAPA § 202(1).  See Medical Soc’y of State of N.Y., Inc. v. Levin, 185 Misc. 2d 536, 540, 712 N.Y.S.2d 745, 748 (Sup. Ct. 2000) (“Section 202 of SAPA establishes certain minimum procedures that an agency must follow when promulgating regulations[.]”).


b.
DMV’s Requirement of Legal Presence
 

Is a Rule under the New York Constitution and SAPA

The Court of Appeals has explained that under the Constitution, a rule is “any kind of legislative or quasi-legislative norm or procedure which establishes a pattern or course of conduct for the future.”  People v. Cull, 10 N.Y.2d 123, 126, 176 N.E.2d 495, 497 (1961).  DMV’s Temporary Visitor Program meets this definition of a rule; only non-citizens who meet explicit criteria (the one year/six months rule) will be granted a license or ID by DMV.  So too does the Commissioner’s ad hoc requirement of legal presence constitute a rule.

Pursuant to SAPA Sec. 102(2)(a)(i), a “rule” is defined as “the whole or part of each agency statement . . . of general applicability that implements or applies law . . . or the procedure or practice requirements of any agency, including the amendment, suspension or repeal thereof[.]”  Excluded from this definition are “rules concerning the internal management of the agency which do not directly and significantly affect the rights of or procedures or practices available to the public” and “interpretive statements and statements of general policy which in themselves have no legal effect but are merely explanatory.”  SAPA § 102(2)(b)(i)(iv).  See Roman Catholic Diocese of Albany v. N.Y. State Dep’t of Health, 66 N.Y.2d 948, 951, 489 N.E.2d 749, 750 (1985) (“a fixed, general principle to be applied by an administrative agency without regard to other facts and circumstances relevant to the regulatory scheme of the statute it administers constitutes a rule or regulation”).  As under the Constitution, the Temporary Visitor Program and legal presence requirement constitute rules under SAPA.  The explicit criteria, that are not subject to exception or modification and which are applied prospectively, qualify as a rule.

The Court of Appeals has explained that “a rigid, numerical policy invariably applied across-the-board to all claimants without regard to individualized circumstances or mitigating factors . . . falls plainly within the definition of a ‘rule’ for State Administrative Procedure Act purposes.”  Schwartfigure v. Hartnett, 83 N.Y.2d 296, 301 632 N.E.2d 434, 436 (1994).  That is the case here.  Under the Temporary Visitor Program there are hard and fast rules, applied unflinchingly to all applicants: all non-citizens must have current immigration papers that satisfy the one year/six months rule.

DMV asserts that it “exercises discretion in ascertaining acceptable documentation and whether the requirements of the program have been met.”  See, e.g., Maer Aff. Exh. G (Traschen Aff. at ¶ 16).  This, however, cannot exempt DMV regulations from the definition of a rule as provided by the Constitution, SAPA, and the Court of Appeals.  The “discretion” identified by DMV is purely administrative.
  Indeed, even DMV’s internal documents refer to this as a rule.  Id.  As DMV makes clear, the legal presence components of the Temporary Visitor Program are indeed “requirements.”  Id.  All the administrative discretion in the world cannot change that.  Nor can it change the fact that DMV regulations are rules.  See, e.g., Schwartfigure, 632 N.E.2d at 436 (“The policy cannot be characterized as concerning only the internal management of the agency, as the recoupment undertaken thereby directly and significantly affects that segment of the public over which respondent exercises direct authority.”) (citation omitted).  

DMV also asserts that it has provided discretion in making exceptions to the requirements of the Temporary Visitor Program.  See Maer Aff. Exh. G (Traschen Aff. at ¶ 16).  But DMV guidelines make clear that there are never exceptions made to the substantive one year/six month legal presence requirement.  See Maer Aff. ¶ 33 & Exh. R (identifying “exceptions” that in substance are merely clarifications of the meaning of certain federal immigration documents, such as documents related to refugees who have been admitted “indefinitely,” but do not have a visa that would otherwise qualify them under the Temporary Visitor Program).  The so-called exceptions identified by the Commissioner are at best formal rather than substantive exceptions, and cannot change the Program’s essential qualification as a rule within the meaning of SAPA and the Constitution.  Further, even if DMV makes an occasional exception to the one year/six month rule, it never makes an exception to the requirement that licensees be legally present in the U.S.  See Maer Aff. Exh. G (Traschen Aff. at ¶ 16) & Exh. R.  This, unmistakably, is a rule.  The inquiry by DMV is binary and determinative: the applicant has legal papers or not, and this determines license and ID eligibility.  As such, it is clearly a rule.


c.
Because DMV Did Not Follow Mandatory Procedures


the Rule Requiring Legal Presence Is Invalid

Once it has determined that an agency has promulgated a rule without following the required constitutional and statutory procedural requirements, a court must invalidate the rule.  See, e.g., 10 Apartment Assoc., Inc. v. N.Y. State Div. of Housing and Community Renewal, 240 A.D.2d 585, 586, 658 N.Y.S.2d 674, 675 (2d Dep’t 1997) (“Since there is no evidence that the provisions of the State Administrative Procedure Act were followed in promulgating this new rule, the requirement . . . is invalid.”); Car Barn Flats Residents’ Ass’n v. New York, 184 Misc. 2d 826, 831, 708 N.Y.S.2d 556, 560 (Sup. Ct. 2000) (“it is undisputed that DHCR failed to follow the dictates of Section 202(1) of SAPA, that is, that prior to its adoption, DHCR failed to submit the proposed rule to the public so that all affected parties would be given a period of time to submit comments. Thus, the rule is invalid[.]”).

DMV does not dispute that it did not engage in the rulemaking procedures required by SAPA or the New York Constitution.  Because it has implemented rules without following these procedures, the Court must grant Plaintiffs’ motion for preliminary relief.


d.
Because DMV Has Departed from Prior Policy,


Its Actions Are Arbitrary and Capricious

In the past, DMV has issued licenses and IDs to individuals who could not and did not prove legal presence.  As the Commissioner admits, the Temporary Visitor Program was not implemented until January of 2003.  See Maer Aff. Exh. G (Traschen Aff. at ¶ 16).  Because an agency’s unexplained departure from its prior interpretation of the statute that it administers is, as a matter of law, arbitrary and capricious, the Court must find the Commissioner’s newly imposed requirements invalid.  See, e.g., Matter of Richardson v. Comm’r of N.Y. City Dep’t of Soc. Serv., 88 N.Y.2d 35, 39, 665 N.E.2d 1059, 1061 (1996) (“Absent a reasoned explanation for abandonment of the . . . original reading of the regulation . . . the agency’s change of position was arbitrary and capricious and cannot stand.”).  

B.
Defendants’ SSN Verification Project, 
Temporary Visitors Program, and Rule 
Requiring Legal Presence Are Unconstitutional


1.
DMV’s SSN Verification Project Violates Due Process 

a.
Licenses and IDs Are Property

There can be no doubt that a license issued by the state qualifies as property within the meaning of the Fourteenth Amendment.  Pringle v. Wolfe, 88 N.Y.2d 426, 431, 668 N.E.2d 1376, 1379 (1996) (“It is well established that a driver license is a substantial property interest that may not be deprived without due process of law.”); Conroy v. Melton, 82 Misc. 2d 750, 752, 371 N.Y.S.2d 75, 77 (Sup. Ct. 1975) (“Since continued possession of a driver’s license . . . may be essential in the pursuit of a citizen’s livelihood, suspension or revocation thereof involves state action that adjudicates important interests of the licensees.  For this reason ‘licenses are not to be taken away without that procedural due process required by the Fourteenth Amendment.’”) (quoting Bell v. Burson, 402 U.S. 535, 539 (1971).


b.
Due Process Applies to All Persons

There can be no dispute that all persons, including Plaintiffs, are afforded protection by the Due Process clauses of the United States and New York Constitutions.  “Aliens, even aliens whose presence in this country is unlawful, have long been recognized as ‘persons’ guaranteed due process of law by the Fifth and Fourteenth Amendments.”  Plyler v. Doe, 457 U.S. 202, 210 (1982). 


c.
DMV Has Deprived Plaintiffs of Due Process

Both the United States Supreme Court and the New York Court of Appeals have held that except in emergency circumstances, a state had to provide an appropriate notice and hearing before it could deprive someone of a driver license.  

While many controversies have raged about the Due Process Clause, it is fundamental that except in emergency situations (and this is not one) due process requires that when a State seeks to terminate an interest such as that here involved, it must afford notice and opportunity for hearing appropriate to the nature of the case before the termination becomes effective.

Bell v. Burson, 402 U.S. at 542 (citations and quotation marks omitted).

Bell makes clear that Defendants’ procedures for implementing suspensions under the SSN Verification Project violate due process.  The suspensions are not being made amid emergent circumstances. This is evidenced by, if nothing else, the multi-year pace at which Defendants have implemented this Project, which is at least three years in duration at this point.  Maer Aff.¶ 34 & Exh. E.  Nor has the state attempted to justify the Project as an emergency. Id.  Thus, under Bell, there is no basis to deny Plaintiffs adequate notice and a pre-suspension hearing, yet Defendants have failed in both regards. Bell v. Burson, 402 U.S. at 542.

Pringle v. Wolfe also supports the finding of a due process violation in this case.  In Pringle, the Court considered a challenge to the “prompt suspension” law, which was enacted by the Legislature to “supplement the government’s arsenal in its war against drunk driving.”  Pringle, 668 N.E.2d at 1378.   The law provides for the temporary suspension of a driver license at an arraignment hearing after a drunk driving arrest.  The Court of Appeals found that the State’s “overriding interest in prompt removal of safety hazards” from the streets justified the procedures set by the Legislature.  Id. at 1382 (citation and quotation marks omitted).  The Court explained:

In sum, though the private interest affected by the prompt suspension law is substantial, the severity of the license suspension is mitigated by its temporary duration, the availability of a conditional license and hardship relief, and the significant protection of a presuspension judicial hearing, which militates heavily in favor of the statute’s constitutionality.  

Id. at 1381 (citations omitted).  Significantly, no pre-suspension hearing whatsoever is provided by the SSN Verification Project. 

Indeed, not a single one of the mitigating factors identified in Pringle is present here.  Defendants make no showing—nor can it be presumed—that Plaintiffs constitute a safety hazard to other drivers simply because of their alienage or immigration status.  Defendants cannot and have not offered any justification, as required under Pringle, for failing to provide the full complement of due process protections in its SSN Verification Project.  

In Pringle the Court explained that a due process inquiry consists of a balancing of the following interests: 


First, the private interest that will be affected by the official action; second, the risk of an erroneous deprivation of such interest through the procedures used, and the probable value, if any, of additional or substitute procedural safeguards; and finally, the Government’s interest, including the function involved and the fiscal and administrative burdens that the additional or substitute procedural requirement would entail. 


Id. at 1379 (quoting Mathews v. Eldridge, 424 U.S. 319, 335 (1976)).  As noted above, the interest that Plaintiffs seek to preserve—driver licenses—is a substantial one, recognized by the courts as being worthy of due process protection.  Id. at 1379 (recognizing licenses as a “substantial property interest”).  

As for the second factor, the risk of erroneous deprivation is substantial.  Under the Project, a Verification Letter was sent to all license and ID holders whose SSN did not match SSA’s database.  The letter did not inform recipients of the alternative documentation option for those lacking a SSN. The notice simply told them to correct the information regarding their SSN: “Please contact us ... and provide us with the information we need to correct your record.  You will have to provide your social security number[.]”  See Maer Aff.¶¶ 7-10 & Exh. A.  Anyone receiving this letter is left with the impression that suspension of their licenses is inevitable unless they have a valid SSN.  Thus, individuals without SSNs are discouraged from contacting DMV as they will not perceive any utility in doing so.  Defendants fail to inform recipients of the available alternatives even though they know that many of the license holders receiving this letter do not have a SSN.  The Project then calls for the issuance of a suspension letter to all those who fail to respond to the Verification Letter.  Thus, Defendants’ SSN Verification Project, if allowed to proceed, will likely deprive thousands, if not hundreds of thousands, of license holders of their licenses erroneously.
   As a further problem, Verification Letters were sent only in English.

The value of procedural safeguards to ensure that erroneous deprivations do not occur is obvious and substantial.  Notice of the alternative documentation option could address all the inadequacies of the current procedures and thus reasonably minimize the number of erroneous deprivations.  Providing a pre-suspension hearing, and notice of it, to challenge the proposed suspension would also minimize erroneous deprivations. 

Finally, the fiscal and administrative burdens that the additional or substitute procedural requirement would place on the Government would not be unduly burdensome.  Providing proper notice imposes no significant burden on Defendants.  Nor will providing a pre-suspension hearing impose an undue burden.  DMV already has an administrative hearing system established by which any hearing requests could be adjudicated.  Thus, providing a hearing or some other means to adjudicate challenges would impose only an incremental burden.  


2.
The DMV Rule Does Not Comport with Equal Protection


a.
Equal Protection Applies to All Persons

“It is axiomatic that aliens are ‘persons’ entitled to equal protection.”  Aliessa v. Novello, 96 N.Y.2d 418, 430, 754 N.E.2d 1085, 1094 (2001).  This includes all individuals, whether or not they are legally present in the United States.  See Sugarman v. Dougall, 413 U.S. 634, 641 (1973) (“It is established, of course, that an alien is entitled to the shelter of the Equal Protection Clause.”); Plyler v. Doe, 457 U.S. at 210 (rejecting argument that undocumented aliens are not “persons” within the meaning of the Fifth and Fourteenth Amendments); Yick Wo v. Hopkins, 118 U.S. 356, 369 (1886) (equal protection applies to aliens).


b.
Discrimination Based on Alienage Is Subject to Heightened Scrutiny

Distinctions made by a state between citizens and lawfully admitted non-citizens are subject to strict scrutiny.  Bernal v. Fainter, 467 U.S. 216, 219 (1984) (“As a general matter, a state law that discriminates on the basis of alienage can be sustained only if it can withstand strict judicial scrutiny.”).  “In order to withstand strict scrutiny, the law must advance a compelling state interest by the least restrictive means available.”  Id.  See also Frolov v. Delo, 86 Misc. 2d 485,486, 383 N.Y.S.2d 470, 472 (Sup. Ct. 1976) (“Classifications based solely upon alienage are viewed as ‘inherently suspect’ and, therefore, subject to close judicial scrutiny.  Distinctions founded upon alienage will pass constitutional muster only upon a showing that such a distinction is necessary in furtherance of a compelling state interest.”) (citations omitted).

Distinctions made by a state between citizens and undocumented aliens are subject to intermediate scrutiny.  See Aliessa, 754 N.E.2d at 1094 n.13 (recognizing that “the Supreme Court applied an intermediate level of scrutiny to a State statute that denied public education to children who were not lawfully admitted into the United States”).  In order to withstand intermediate scrutiny, “a State must demonstrate that its classification is ‘reasonably adapted’ to further a ‘substantial goal of the State.’”  Id. (quoting Plyler v Doe, at 224, 226).


c.
The DMV Rules Violate Equal Protection



i.
DMV’s Temporary Visitor Program 




Does Not Pass Strict Scrutiny

By its terms, the Temporary Visitor Program discriminates between lawfully admitted aliens and citizens.  The Program imposes rules based on the duration of legal residency as indicated by immigration documents.  DMV has no comparable requirements whatsoever for citizens.  Any citizen can apply for a license without any restriction on duration of residency.  Such blatant discrimination based on alienage cannot pass strict scrutiny.  See, e.g., Frolov v. Delo, 383 N.Y.S.2d at 486 (“I can perceive no legitimate State interest, ‘compelling’ or otherwise, to justify preferential treatment for resident-citizens over resident-aliens in the amount of fees for issuance of hunting and fishing licenses.”).  

Administrative considerations cannot possibly constitute an interest more compelling than equal treatment of a suspect class under the laws of New York.  See, e.g., Examining Bd. v. Flores de Otero, 426 U.S. 572 (1976) (voiding a state law that excluded aliens from the practice of civil engineering); Sugarman v. Dougall, 413 U.S. 634 (1973) (striking down a state statute barring aliens from employment in permanent positions in the competitive class of the state civil service); In re Griffiths, 413 U.S. 717 (1973) (nullifying a state law excluding aliens from eligibility for membership in the State Bar).  See also Aliessa, 754 N.E.2d at 1088 (holding that Social Services Law § 122 violated the United States and New York Constitutions by denying State Medicaid benefits based on their status as legal aliens).

Neither can DMV justify the Temporary Visitor Program by attempting to explain it as discriminating only between categories of aliens.  See, e.g., Nyquist v. Mauclet, 432 U.S. 1 (1977) (rejecting state’s argument that it was merely discriminating between those aliens seeking citizenship and those who were not, and holding that a state cannot circumvent the strictures of Equal Protection by contending that it was merely distinguishing among aliens, as opposed to discriminating against aliens vis-a-vis citizens).  The Temporary Visitor Program imposes burdens based on alienage for reasons that are neither compelling nor narrowly tailored.  As a matter of law, it is unconstitutional under the New York and United States Constitutions.



ii.
DMV’s Ad Hoc Legal Presence Requirement 




Does Not Pass Intermediate Scrutiny

Under intermediate scrutiny, DMV bears the burden of justifying its program of discriminating against aliens who have not established legal presence.  Bd. of Ed. v. Nyquist, 83 A.D.2d 217, 238, 443 N.Y.S.2d 843, 856 (2d Dep’t 1981) (“quite significantly, the party defending the classification has the burden of demonstrating both the importance of the governmental purpose to be served and the substantial relationship between chosen means and articulated end”).  To carry its burden, DMV must offer more than “the mere incantation of a proper state purpose.”  Trimble v. Gordon, 430 U.S. 762, 769 (1977).  A policy sounding in reason is not enough.  Bd. of Ed. v. Nyquist, 83 A.D.2d at 238 (“[I]t will not suffice that the classification rationally could be conceived as furthering the end.”).  Rather, the “rationale for the classification must be articulated by its defenders and must have been a motivating rationale for the law, rather than one supplied by afterthought.”  Id.  Further, even assuming that DMV can prove that its policy is substantially related to an important state objective, “it must be established that a less intrusive alternative could not accomplish the same purpose.”  Id.  DMV cannot carry this burden.

The primary justification proffered in defense of imposing a legal presence requirement is to prevent fraud and terrorism.  See Maer Aff. Exh. G (Traschen Aff. ¶ 17) & Exh. E.   These, no doubt, are laudable and important goals.  DMV’s imposition of a legal presence requirement, however, has little to do with these objectives.  As the Commissioner states, his job is to “ensure that people are who they say they are prior to their being issued a secure photo document.”  Id. Exh. E at 2.  Plaintiffs fully embrace this objective.  But as DMV has admitted, there are numerous people—i.e., Plaintiffs—who can satisfy DMV’s proof of identity requirements, but are only precluded from obtaining DMV documents due to their lack of legal status.  See id. Exh. O at 2 (“[A]n applicant who doesn’t have legal status may be able to meet our 6 points of proof[.]”).  In other words, DMV admits that even when it can confirm that applicants “are who they say they are,” it will not issue documents where lawful presence has not been established.  Even while the Commissioner concedes that there are many individuals “who, despite their status as illegal aliens, are otherwise law-abiding citizens” DMV will not issue documents.  Id. Exh E at 7.  Thus, DMV’s excuse of preventing fraud and terrorism is pretext.  

Plaintiffs agree that the Commissioner has identified an important state objective in preventing fraud and terrorism.  This objective, however, does not provide DMV with carte blanche to impose a legal presence requirement that is unrelated to its underlying goal of establishing the identity of applicants.  In other words, the imposition of a legal presence requirement bears “no substantial relationship between [the] chosen means and articulated end.”  Bd. of Ed. v. Nyquist, 83 A.D.2d at 238.  Thus, DMV’s legal presence requirement violates the Equal Protection provisions of the New York and United States Constitutions.


3.
DMV Cannot Impose Burdens on Lawfully Admitted Aliens

The United States Supreme Court has made clear that a “state regulation not congressionally sanctioned that discriminates against aliens lawfully admitted to the country is impermissible if it imposes additional burdens not contemplated by Congress.”  De Canas v. Bica, 424 U.S. 351, 358, n. 6 (1976).  See also Toll v. Moreno, 458 U.S. 1, 12-13, (1982).  DMV’s refusal—under the Temporary Visitor Program—to issue licenses to lawfully admitted aliens constitutes a burden.  This burden is not dictated by the federal government.  Accordingly, it is, as a matter of law, unconstitutional.

As the United States Supreme Court explained more than half a century ago:

Under the Constitution the states are granted no such powers [to regulate immigration]; they can neither add to nor take from the conditions lawfully imposed by Congress upon admission, naturalization and residence of aliens in the United States or the several states. State laws which impose discriminatory burdens upon the entrance or residence of aliens lawfully within the United States conflict with this constitutionally derived federal power to regulate immigration, and have accordingly been held invalid.

Takahashi v. Fish & Game Comm’n, 334 U.S. 410, 419 (1948) (emphasis added) (citation omitted).  See also Toll v. Moreno, 458 U.S. at 10 (“Our cases have . . . been at pains to note the substantial limitations upon the authority of the States in making classifications based upon alienage.”) (citations omitted); Aliessa, 754 N.E.2d at 1096 n.15 (“Congress has power to exclude aliens. . . .  The States have no like power.”) (citations omitted).

Because the Temporary Visitor Program imposes a burden on lawfully admitted aliens that is not mandated or contemplated by the federal government, the Court must, as a matter of law, find the Temporary Visitor Program unconstitutional.

POINT II
A PRELIMINARY INJUNCTION IS APPROPRIATE BECAUSE PLAINTIFFS WILL OTHERWISE SUFFER IRREPARABLE INJURY
As the foregoing argument demonstrates, Plaintiffs satisfy the first prerequisite of preliminary relief as they are likely to prevail on the merits.  The second criterion necessary to a grant of preliminary relief is “the prospect of irreparable injury if the provisional relief is withheld[.]”   Doe v. Axelrod,  532 N.E.2d at 1272.  The harms that will arise from the loss of driver licenses and ID cards are palpable, severe, and irreparable.

On this motion for a preliminary injunction, Plaintiffs need only demonstrate “a potential that irreparable injury will result if the preliminary injunction is not awarded[.]” Brad H. v. City of New York, 185 Misc. 2d 420, 430, 712 N.Y.S.2d 336, 344 (Sup. Ct. 2000) (citation and quotation marks omitted).  The injuries caused by Defendants’ actions—deprivation of identification and transportation—are irreparable because they interfere with the essential activities of Plaintiffs’ daily lives such that traditional legal remedies cannot retrospectively provide redress.  See Maer Aff.  SEQ CHAPTER \h \r 1¶ SEQ CHAPTER \h \r 1¶ 38 – 42.  For example, Plaintiff Robert McIntyre depends upon his ability to drive for his work and to take his infant daughter to see medical specialists to treat her for seizures.  See id. at ¶ 40 & Exh. J (Amended Complaint ¶ 66).    Plaintiff John Doe VIII also faces the prospect of losing his license, which he depends upon for his work, to drive his daughter to school, and to take his family to religious services; he is the primary income earner in his family of eight.  See id. at ¶ 40 & Exh. T.
Many individuals, including a number of Plaintiffs, have already suffered irreparable harm that is ongoing and will continue so long as DMV rules preclude them from renewing their licenses or IDs.  Plaintiff Maria Cubas’s loss of her license under DMV’s policies has compromised her ability to work and to conduct her normal daily activities.  Id. at ¶ 38 & Exh. J (Amended Complaint ¶¶ 140, 141).  Plaintiff John Doe II—because he has been deprived of an ID under DMV’s unauthorized rules—has lost his job as a professional asbestos removal handler, which requires state issued identification.  Id. at Exh. J (Amended Complaint ¶ 87).  Plaintiff John Doe IV has already suffered a 60% decrease in income due to the loss of his license under DMV’s illegal rules.  Id. at Exh. J (Amended Complaint ¶ 107).  As a result, he has faced hardship in purchasing necessary medications and providing other essentials for his family.  Id. at Exh. J (Amended Complaint ¶ 108).  

Possession of DMV issued identification, either a driver license or an ID card, is crucial to modern existence.  The illegal and unconstitutional actions of Defendants’ that are depriving Plaintiffs and thousands of others of licenses and IDs should be halted immediately.  See, e.g., Lily Pond Lane Corp. v. Technicolor, Inc.,  98 Misc. 2d 853, 854, 414 N.Y.S.2d 596, 597 (Sup. Ct. 1979) (“Plaintiff has established that failure to preserve the status quo would result in deprivation of its constitutional right to due process. This alone demonstrates irreparable harm.”).
As a direct result of the illegal rules imposed by DMV, Plaintiffs will suffer—and many will continue to suffer—irreparable harm in the form of lost wages, increased health risk stemming from inability to visit health professionals or acquire medication, infringed religious life as transportation to places of worship is unavailable, and a general inability to conduct their daily routines.  Because Plaintiffs have established imminent and ongoing irreparable injury, a preliminary injunction is appropriate relief.

POINT III

A PRELIMINARY INJUNCTION IS APPROPRIATE BECAUSE PLAINTIFFS ARE FAVORED BY A BALANCE OF THE EQUITIES
Having established that they are likely to prevail on the merits and that the absence of relief will result in irreparable injury, all that remains is for Plaintiffs to show that they are favored by a balance of the equities.  See Doe v. Axelrod,  532 N.E.2d at 1272.  In this case, the balance of equities weighs heavily in favor of Plaintiffs, who seek the Court’s intervention to protect fundamental constitutional and statutory rights and who face present and future irreparable deprivation of these rights if preliminary relief is denied.  “Strongly tipping the scales in favor of the preliminary injunction is the necessity of preserving the plaintiff’s constitutional rights[.]”  Lily Pond Lane Corp., 414 N.Y.S.2d at 597.  

In contrast, DMV suffers no injury whatsoever were the Court to issue a preliminary injunction.  Rather, the State and its residents would stand to accrue substantial benefits in the form of attaining its goals of increasing or improving public safety on the roads and streets of this state, reducing the fear of non-licensed motorists fleeing from the scene of an accident, maintaining viability and accessibility to automobile insurance coverage for all drivers, and providing that all motorists are properly evaluated regularly for fitness in the operation of a motor vehicle in this state. 

CONCLUSION

For the foregoing reasons, Plaintiffs motion for preliminary relief should be granted.

COUNSEL:

PUERTO RICAN LEGAL DEFENSE AND

EDUCATION FUND

_____________________________



Foster S. Maer



Jackson Chin

99 Hudson Street – 14th Floor

New York, NY 10013-2815

Tel:
(212) 219-3360

Attorneys for Plaintiffs Maria Cubas et al.

OF COUNSEL:

PATTERSON, BELKNAP, WEBB & TYLER LLP

Steven A. Zalesin

Christine H. Miller

Adam J. Pessin (Admitted in Pa. only)

1133 Avenue of the Americas

New York, NY  10036-6710

Tel: 
(212) 336-2000

DATED:
February 14, 2005

� 	Plaintiffs do not dispute the Commissioner’s authority to require proof of identity, age, fitness, and an SSN or SSN ineligibility.  It is Plaintiffs’ contention, however, that these four elements can be proved independently of immigration status.  The Commissioner’s imposition of a legal presence requirement has no basis in the authority granted to him by statute and cannot lawfully be imposed under the guise of the Commissioner’s effort to verify identity, age, fitness, or SSN ineligibility.


� 	In fact, the Commissioner’s policy is not necessarily one that the Legislature would choose to adopt.  There is a good argument that the State has an interest in having undocumented resident aliens licensed as a way to keep record of those present in New York, regardless of immigration status.  Indeed, this is an ongoing debate in many states. See, e.g., Miriam Jordan, Driver's Licenses for Illegal Immigrants Divide Congress, Wall St. J., Dec. 6, 2004 at B1 (acknowledging that in the past year, 25 state legislatures have contemplated bills that would reconfigure legal presence requirements for state licensing).  See also Huyen Pham, The Inherent Flaws in the Inherent Authority Position: Why Inviting Local Enforcement of Immigration Laws Violates the Constitution, 31 Fla. St. U.L. Rev. 965, 981-86 (2004) (cataloguing political reasons that counsel against state enforcement of immigration law).  In any event, such decisions are squarely within the province of the Legislature, and far out of bounds for the Commissioner.


� 	Plaintiffs do not contest the authority of the Commissioner to implement internal, administrative rules and guidelines that facilitate operation of the DMV.  See VTL § 508.  Plaintiffs do, however, contest the Commissioner’s imposition of substantive requirements on the public that the Legislature never indicated any intention of requiring.


�  	The fact that apparently hundreds of thousands of residents did not contact DMV and correct their record, even at the risk of having their license suspended, strongly supports this perspective. 
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