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1. JURISDICTIONAL STATEMENT

The jurisdictiond datement submitted by Haintiff, John Byrne (“Byrne’), is not
complete and correct. Defendant, Avon Products, Inc. (“Avon”), submits the following complete
and correct jurisdictional statement.

A. Digrict Court Jurisdiction

The Digrict Court had jurisdiction over Count | (violation of the Family and Medicd
Leave Act, 29 U.SC. § 2601, et seq. (“FMLA")), and Count Il (violation of the Americans with
Disabilities Act, 42 U.SC. § 12101, et seq. (“ADA”)) of the Complaint (R1)* pursuant to
29 U.S.C. § 2617(8)(2) and 42 U.S.C. § 12117 (incorporating by reference 42 U.S.C. § 2000e-
5(f)(3)), respectively.

B. Appdlate Court Jurisdiction

On May 22, 2002, the Didrict Court granted Avon's motion for summary judgment on
both Counts of the Complaint (R.32). The Clerk of the Didrict Court entered find judgment in
accordance with Fed. R. Civ. P. 54 on May 24, 2002 (R.32). Byrne filed a Notice of Apped
27 days later on June 20, 2002 (R.33). Byrne's apped is timely pursuant to Fed. R. App. P.
4(@)(1)(A) because it was filed within 30 days of the entry of find judgment and this Court
otherwise has jurisdiction pursuant to 28 U.S.C. § 1291.

V. STATEMENT OF ISSUES

1. Whether the Didrict Court properly granted summary judgment to Avon on
Byrne sFMLA entittement daim?

2. Whether the Didrict Court properly granted summary judgment to Avon on

Byrne sfailure to accommodate clam under the ADA?

! References to “R.__ " ae to the pages and exhibits contained in the Record on Apped.

References to “Brief at " and “A. " are to the pages of the Plantiff's Brief and attached
Appendix, respectively.
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V. STATEMENT OF THE CASE

Byrne' s Statement of the Case (Brief a 1-2) is complete and correct.
VI. STATEMENT OF FACTS

The record shows that most of the facts are undisputed.

A. The Parties

Avon is a globd manufacturer and distributor of beauty products with a production and
digribution facility in Morton Grove, Illinois (R15 7 1, R22 7 1). It employs approximatey
700 employees there on three shifts (R.15 1 1; R.22 § 1). Byrne was hired a the Morton Grove
fadlity on July 1, 1994 and until the events which gave rise to his discharge, was generdly a
satisfactory employee (R.15 112; R.22 1 2).

B. Plaintiff’s Employment

Throughout his five-year employment, Byrne worked as the sole Sationary engineer on
the third shift, the hours of which are 10:00 p.m. to 6:00am. (R.15 § 3; R.22 { 3). In that job,
Byrne was respongble for monitoring and maintaining the operation of Morton Grove's steam
system, including its boilers, ar compressors and related equipment (R.15 1 4; R22 T 4). The
job is critical to Morton Grove operaions because steam is integrd to the running of other plant
equipment and machinery (R.15 1 5; R.22 1 5).

Byrne reported to Fecilities Engineer James Sparks, who, in turn, reported to Engineering
Unit Leader Gregory Korak (R.15 f 4; R.22 1 5). Korak reported to William Baronti, Morton
Grove' s Generd Manager (R.1597; R229 7).

1 Byrne Found Sleeping

On Saturday, November 7, 1998, Byrne began work a 2:00 p.m. to work the second shift
(200 pm. to 10:00 p.m.) (R.16, Ex. A, p. 85). However, a approximately 5:30 p.m. (17:30

military time used in the Company’s computer), Rick Anderson, a Maintenance Advisor, found
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Byrne adeep or apparently adeep in the carpenter’s shop (R.15 { 8; R.16, Ex. H, p. 28). Byrne
was lying back in a chair with his feet propped up on another with his eyes closed (R.15 1 9;
R.22 1 9). Anderson woke Byrne, but did not reprimand him because he did not know if Byrne
was taking one of his two authorized daily bresks of 10 and 20 minutes, respectively, in the firs
and second half of each shift (R.15 1 10; R.16, Ex. H, pp. 28-30).

Byrne's job as dationary engineer rardy required him to go to the carpenter’s shop, a
restricted area located approximately 300 feet away from the boiler room (R.15 1 6; R.22 | 6;
R.28 1 6). Indeed, access to the carpenter’s shop is gained only by using a security card keyed to
an employee's identification number (R.15 T 6; R22 T 6). Although the carpenter’s shop was
used by some employees for bresks (R.23  107), Byrne was not expected to because he was
required to mantan ready avalability to the boller room and an employee lounge and a
refrigerator were nearby for break purposes (R.16, Ex. E, pp. 48-49).

a. Sparksand Korak Investigate

The following Monday, November 9, 1998, Anderson reported Byrne's deeping to
Fecilities Engineer Sparks, who told Unit Leader Korak (R.15 11 11-12; R.22 111 11-12).

Korak decided to investigate what Byrne was doing in the carpenter’s shop (R.16, Ex. D,
p. 61). He first obtaned a printout for the preceding three weeks showing the date and time
Byrne and other employees entered the carpenter’s shop, information automatically recorded and
obtained from the security cards used by employees when gaining access (R.15 1 13; R. 26,
Ex.B, p. 49). A log prepared from the printout showed that Byrne had dready been in the
carpenter’s shop for approximatdy 52 minutes when Supervisor Anderson found him deeping

on November 7 (R.15 { 15; R.22 1 15).2 It adso showed that Byrne had entered the carpenter’s

2 At his deposition, Byrne confirmed that he had been there for approximately 52 minutes (R.15
116; R.22 1 16).
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shop every scheduled work day from October 26, 1998 until November 11, 1998, including the
afternoon he was found deeping, and that he often went there two or three times a night (R. 15
114; R22 | 14). Further, the entry times failed to correspond to routine employee break periods
(R15 7 14; R.22 1 14).

Concerned that Byrne was misusng Company time in a remote area for reasons
unconnected with his work, Korak and Sparks had a video camera indaled in the carpenter’s
shop on November 11, 1998 (R.15 1 17; R.22 1 17; R.26, Ex. B, pp. 60-61; R.26, Ex. C, pp. 50-
51). The next two mornings — November 12 and 13 — Sparks and Korak each reviewed the
videotape from Byrn€s just concluded third shift (R159118, 20; R.22 qf 18, 20). As
summarized in a log prepared by Korak and as can be seen in the video, Byrne was adeep,
reading or engaged in other nonwork reated “activities’ for approximatdy three hours during
the third shift commencing November 11 (R.15 1 19; R.22 § 19). The breakdown of his behavior
during that period isasfollows

a from 12:30 am. until 2:43am., Byrne read and dept while stting in a chair in the
carpenter’ s shop;

b. from 244am. until 3:05am. Byrme read while gtting in a char in the
carpenter’ s shop;

C. from 4:25am. until 45lam., Byrne read while gdtting in a char in the
carpenter’ s shop.

(R15719; R.22 1 19).

The tgpe from Byrnes third shift commencing November 12 smilaly showed Byrne
engaging in non-work activity for nearly five hours in the carpenter’ s shop. Thus

a from 10:19 p.m. until 10:52 p.m., Byrne read while Stting there;

b. from 11:53 p.m. until 1.46 am., Byrne read and dept there;
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C. from 1:59 am. until 4:20 am., Byrne dept with the lights off.
(R15922; R22922).2

As the Byrne investigation proceeded, Korak spoke either with Brenda LeMire or Mary
Ellen Spedde, Morton Grove's Human Resources Managers, and generdly informed them what
the video showed Byrne doing (R.15 1 25; R.16, Ex. D, p. 89).

b. Supervison’s Futile Attempt To Meet Or Talk With Byrne

On Monday, November 16, 1998, Human Resources Manager LeMire advised Korak to
meet with Byrne to discuss what Avon knew about his carpenter shop conduct and recommended
to him that Byrne be discharged for misuse of Company time (R.15 1 26; R.16, Ex. F, pp. 48-49).

Shortly thereafter, Korak and Sparks agreed that they would to ty to spesk with Byrne
sometime during the third shift beginning that day and ending a 6:00 am. on November 17, at
which time Sparks planned to terminate Byrne (R.15 Y 27-28; R.16, Ex E, pp. 82-83).
However, the meeting never took place. Byrne left the plant at 1:17am. on November 17
without the knowledge or consent of anyone and without Byrne having sought to cover the
balance of his shift with another stationary engineer or supervisor (R.15 1 29; R.22 1 29). Nor at
any time did Byrne cal Sparks @ home to tel him that he was leaving (R.15  30; R.22 { 30).

Instead, at 1:17 am., Byrne left Sparks a message on the latter’s work voicemall dtating he was

3 At his depostion, Byrne denied deeping during ether shift, but admitted he was in the
capenter’'s shop for approximately three hours on November 11-12 and five hours on
November 12-13 without doing anything related to his maintenance job (R.15 1 20, 23; R22
1120, 23). He dso admitted that he did not have permisson from management or supervison,
including Sparks or Korak, to be there or take up to five-hour bresks or that he needed them for
any medical or other reason (R.15 11 21, 24; R.22 1 21, 24).
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“gck” or “not feding good” and would not be a work for the rest of the week (R.15 1 30; R.16,
Ex. A, p. 135; R.22 1 30).%

Not knowing that Byrne had left, Sparks, as previoudy agreed, came to the plant at
3:00am. to meet Korak for the purpose of discussng Byrne's conduct with him (R.15 § 32;
R.22 1 32). When they were unable to locate Byrne, Sparks spoke to security personne who told
him that Byrne had |eft the plant and Ieft him avoicemail (R.15 1 33; R.22 1 33).

Then a about 4:00 am., after ligening to Byrne€'s message, Sparks cdled Byrne a his
home (R.15 § 34; R.22 § 34). His sder, Shella Byrne, answered and told Sparks that Byrne was
a work (R15 1 34; R22 1 34). When Sparks told Ms. Byrne that Byrne was not there, she
responded that Byrne probably was at his other sster’'s — Madge Rodgers — house (R.15 1 34;
R.22 § 34). When Sparks asked Ms. Byrne for Rodgers telephone number, she refused to give it
to him, but told Sparks that she would cal Rodgers to find out if Byrne was there (R.15 | 34;
R.22 1 34). She did, and fifteen minutes later Ms. Byrne caled Sparks back and confirmed that
Byrne was at Rodgers house (R.15 f 35; R.22  35). During one of their two conversations,
Sparks asked Ms. Byrne if she noticed her brother “being strange,” and she said “no” (R.15 1 36;
R.22 §136). Sparks aso denied observing Byrne acting strangdly (R.15 1 36; R.22 ] 36).

Beginning a approximatdy 8:00am. on November 17, Sparks caled the Rodgers
household severd times, asking to spesk to Byrne (R.15 § 37; R22 | 37). At her deposition,
Madge Rodgers did not have a clear recollection of how many times she spoke to Sparks that day
or what was said in each conversation (R.15  37; R.22 1 37). But she estimated that there were

three to five such conversations and that in them:

4 Although & his deposition Byrne sad he fet nauseous, nervous and had hallucinations when he
left, he admitted that he did not tel anyone a Avon, by voicemal or otherwise, of these
symptoms (R.15 1 31; R.22 § 31).
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Rodgers told Sparks that Byrne was vomiting and too ill to speak on the
phone;

Sparks asked if Byrne was S0 ill why was he not in ahospitd; and

Rodgers told Sparks that Byrne had locked himsdlf in a room and that she
was trying to get Byrneto his persond physician, Dr. Poulus.

(R15937; R22 137, R.16, Ex. B, p. 44; R.23 Y176, 178-79; R.26, Ex. H, 1 5).

At some point during these conversations, according to Rodgers, Sparks asked whether
she noticed Byrne acting “srange’ or “noticed anything wrong with [him]?" and Rodgers replied
“no” (R.15 1 37; R.22 1 37; R.16, Ex. B, pp. 44, 46, 56). However, Byrne evidently had grabbed
a par of scissors and tried to cut his wrigts, which prompted Rodgers to get her son, Neil, and
husband to restrain him (R.23 1 97; R.26, Ex. A, pp. 145-46). Byrne then locked himsdf in the
family room until aout 2:00 p.m. on November 17 (R.23 1 98). Despite the apparent gravity of
Byrne's actions, Rodgers never told Sparks or anyone at Avon about them.

Later the same morning and again in the afternoon, Sparks spoke twice to Neill Rodgers,
(R26, Ex. H, 11 3, 6, 7). Neil Rodgers dso said nothing about Byrne's earlier possibly suicida
behavior (R. 26, Ex. H), but told Sparks that “John is not well,” and that “his wel-beng is redly
more important than meeting with you” (R.26, Ex. H, 1Y 6, 7). He dso sad that efforts were
being made to take Byrne to the hospital (R.26, Ex. H, 116, 7).

In a find telephone cal to the Rodgers household a approximatey 2:00 p.m. on
November 17, 1998, Sparks spoke directly with Byrne (R.15 § 39; R.22 1 39; R23. 1 98). During
this conversation, Sparks asked Byrne what was wrong but was unable to understand his answer
because Byrne was somewhat incoherent (R.16, Ex. E, pp. 113-16). Sparks eventuadly asked
Byrne whether he had a fever, and Byrne responded “fever, fever” (R.15 1 39; R.22 1 39; R.16,
Ex. E, pp. 113-16). Neverthedless, Sparks told Byrne to come to a meeting a 3:30 p.m. a the

Morton Grove facility, stressing that it was important (R.15 § 40; R.22 § 40). At firds, Byrne

7
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ressted, saying he had a doctor's gppointment, but ultimately agreed to appear as requested
(R.231219; R.15 141; R.22 141).°

Korak and Sparks appeared for the 3:30 p.m. meeting as agreed and waited for Byrne for
gpproximately 90 minutes (R.26, Ex. B, pp. 117-18). Byrne, however, did not appear or cancel
the meeting (R.15 1 41; R22 1 41). Byrne could not meet because a approximately 2:30 p.m.,
his sgter took him to Lutheran Generd Hospitd’'s emergency room where Byrne was examined
but not diagnosed (R.15 T 42; R.16, Ex. B, pp. 52-53, 59). Rodgers remained with Byrne that
afteenoon and evening until approximately midnight, when Byrne was admitted for further
evauaion (R.16, Ex. B, pp. 52-53). During that time, Rodgers had no contact with Sparks or
anyone dse a Avon (R.16, Ex. B, pp. 52-53), and Avon managers had no knowledge of his
hospitaization.

C. Avon’s November 17, 1998 Dischar ge Decision

After Byrne falled to gppear for his 3:30 p.m. meeting, both Sparks and Korak
immediately recommended to Human Resources and smultaneoudy to Morton Grove's Generd
Manager Bill Baronti that Byrne be terminated (R.15 1 43; R.22 § 43). All managers concurred,
and as a result Korak next prepared a standard discharge letter and a “discusson form” to effect
it (R15 § 43, R22 § 43). The next day, November 18, the letter terminating Byrne's
employment for misuse of Company time was mailed (R.15 44; R.22 1 44).

C. Avon’s Continuing Ignorance Of Byrne's Medical Condition

On the morning of November 18, the same day as Byrne's discharge letter was mailed,
Madge Rodgers called Sparks, Mary Ellen Spedde and a Human Resources assstant and told

each that Byrne was hospitalized (R.15 1Y 46-47; R.22 | 47; R.28 1 42, 46; R.29 {1 235-36,

> Byrne testified that he never told Sparks or anyone else a Avon that he was depressed or
auicidal or had any psychiaric or other medicd or psychologicd problems (R15 § 49;
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239).° In these conversations, Rodgers failed to tell anyone a Avon that Byrne was diagnosed
with depression or any other physical or mental condition (R.15 1 48; R.22 1 48). Indeed, Avon
fird leaned what was wrong with him approximately three weeks later, when his tregting
psychiatrist, Dr. Ok Ro Hong, notified Avon by letter dated December 11, 1998 that Byrne had
severe depression (R.15 1 50; R.22 1 50).

D. Byrne' s Depression And Treatment

According to Dr. Hong's belated report, Byrne began to suffer from symptoms associated
with depresson, particularly, deep disturbance, after returning from a trip to Irdland in October
1998 (R.16, Ex. M). His depresson and resulting deeplessness, stated the doctor, became
progressvely worse until approximately November 7, 1998, when it began to affect his work
performance (R.16, Ex. M).

Byrneé's medicad records show that, when Byrne was hospitdized for the firs and only
time on November 17, 1998, Dr. Hong prescribed three medications for him: (1) an antipsychotic
for hdlucinaions and paranoid delusons (Risperdd); (2) a deep ad (Trazedone); and (3) an
antidepressant  (Effexor) (R.26, Ex. M, p. 4). However, ater two days of treatment, Byrne
showed sgnificant improvement, becoming more “sociable” and participating in group sessons
and recreationd activities (R.26, EX. M, p. 4). On November 25, 1998, Byrne's psychiatrist re-
evauated him and concluded that Byrne no longer had suicidd or paranoid ideations and no
deusons (R26, Ex. M, p. 4). His antipsychotic and deeping medications were discontinued,

and Byrne was discharged later that day in dable condition with a prescription for an

R.22 11 49).

® In his deposition, Sparks initialy testified that Madge Rodgers caled him on November 17 and
informed him of Byrne's hospitdization (R29 Y 235-36, 239). Sparks later corrected himsalf
and tedtified consgtently with Madge Rodgers that the conversation occurred on November 18
(R.15147; R.16, Ex. B, pp. 52-53, 72-75; R.29 11 235- 36, 239).
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antidepressant only and directions to attend a day program for further counsding (R.26, Ex. M,
p. 4).

Dr. Hong released Byrne to return to work on January 12, 1999 (R.1 1 21).

E. Comparatives

In addition to Byrne, Avon supervisors have discharged two other Morton Grove
employees deeping on the job — forklift operator Tommie Powel, J., and machine operator
TeresaKind (R.23 11 260, 262-63, 265, 270-71).

VIl. SUMMARY OF THE ARGUMENT

Avon violaed neither Byrne's rights under the FMLA or the ADA by denying him
medicd leave’ Although Byme was ill in November 1998, neither Byme nor his family told
Avon how ill.  Nor did Avon have enough information to ressonably infer it before he was
effectively and actudly fired. Therefore, Avon did not and could not have known that Byrne
auffered from an FMLA-qudifying hedth condition or what could have been an ADA-covered
disbility.  Accordingly, neither Act imposed obligetions on Avon to grant Byrne a medica
leave.

Moreover, as the Didrict Court recognized and ruled, the FMLA and its implementing
regulations do not insulate employees from the consequences of their own poor performance,
even if those peformance problems are caused by the condition for which FMLA leave is
requested or taken. Here, it cannot be serioudy disputed that Byrne would have been discharged
in the early morning meeting of November 17, 1998, which never occurred, for blatantly and

repeatedly misusng Company time.

" Byrne abandons on apped his ADA disparate trestment claim that he was fired on account of
his depression.

10
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Byrne's clam to protection under the ADA’s reasonable accommodation requirements is
groundless. Avon had no notice that Byrne had a disability. And Byrne was not disabled as a
matter of law. His severe depresson was an isolated and gpparently non-recurring bout.  Under
the ADA, isolated bouts of depression, severe or not, are not covered disabilities.

Byrne aso was unprotected by the ADA because no record evidence shows that Byrne
was a “qudified individud” within the meaning of the Act. Nether Byrne nor anyone dse had
any idea a the time of Byrne's discharge whether Byrne, who indisputably was unqudified to do
his job without accommodation, would ever become qudified again, what accommodation was
necessary or how long it would be required. All these are requisite under the law and Byrne met
none.

For dl these reasons, the Didrict Court properly granted Avon's summary judgment
motion, and its decison should be affirmed.

VIIl. ARGUMENT

A. Standard Of Review

The Didrict Court’'s grant of summary judgment is reviewed de novo. Basith v. Cook
County, 241 F.3d 919, 926 (7th Cir. 2001).

B. The Digtrict Court Correctly Ruled That Byrne Was Not Entitled ToFMLA
L eave.

As properly held by the Disgtrict Court (A. 19), he undisputed record facts establish that
Byrne could never prevail before a rationd fact finder on his FMLA entittement dam® The

Company had no actua or condructive knowledge of his qudifying medica condition when it

8 Byrne proceeds under only the FMLA's prescriptive rights — specifically, the right to take leave
in the firg ingance and the right to be reindated when leave expires See 29 U.S.C.
88 2612(a)(1), 2614(a), 2615(a)(1). Byrne's Brief and his submisson to the Didrict Court
(R.22, pp. 14-15) make no reference to either the FMLA'’s anti-retaiation provison (29 U.S.C. §
2615(a)(2)) or the McDonndl-Douglas framework governing FMLA rediation cams.  See
King v. Preferred Technicad Group, 166 F.3d 887, 892 (7th Cir. 1999).

11
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decided to discharge him or take steps preparatory to doing so. Even if it had, Byrne was
properly discharged for repeated wrongdoing that he acknowledged in his depostion. He was
AWOL from his assigned work station, the boiler room, and deeping or reading for hours on end
in another plant location where he had no busness. The FMLA does not protect employees from
the consequences of their own misconduct even when a medical condition may give rise to it.
For both of these reasons, the District Court decision is correct and should be affirmed.

1. Avon Had No Notice Of A Serious Health Condition.

Byrneés FMLA entittement cdam fals fird because the undisputed record evidence
shows that neither he nor his family timely complied with the FMLA’s notice requirements by
advisng Avon he had a hedth condition serious enough to require extended time away from
work. See29 C.F.R. § 825.303.

The FMLA requires hedth-reated leave only for employees who suffer from a “serious

health condition.” 29 U.S.C. § 2612(a)(1)(D); see Cdllins v. NTN-Bower Corp., 272 F.3d 1006,

1008 (7th Cir. 2001); Diaz v. Fort Wayne Foundry Corp., 131 F.3d 711, 713 (7th Cir. 1997). But

the employee must aso let his employer know about that condition as soon as reasonably

practical. See Cdllins, 272 F.3d at 1006 (citing 29 C.F.R. § 825.303); see aso Horwitz v. Bd. of

Educ. of Avoca Sch. Dist. No. 37, 260 F.3d 602, 609, 616 (7th Cir. 2001) (doubting the

adequacy of notice where employee faled to disclose her depression, gating only that she had a
“medical condition” and could not work for nearly a month).

Here, nather Byrne nor members of his family who spoke with Avon management or
supervison provided adequate notice until after he was terminated. Prior to his discharge, Avon
knew only that Byrne had left work feding ill. It dso knew from Byrne€s sster, Madge
Rodgers, and his nephew, Neil, that Byrne was “sck” or “not wdl” and vomiting, that he was
not coherently expressng himsdf, that he might have a fever, and that he planed to see a

12
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doctor. What Avon did not know, because neither one of the Rodgers told Avon, was that Byrne
had sought to cut his wrists and was evidently suicidd. Whether Byrne's family members were
trying to protect him from embarassment or were acting from some other dtruistic motive is
immaterid. What is maerid and contralling is Avon's ignorance, a the critica juncture in its
own decisonmaking, of Byrn€s more seious mentd problems.  Wha Avon knew is
insufficient to put it on notice that Byrne had a serious hedth condition. Not every sickness
qudifies. See Cdllins, 272 F.3d at 1008 (“sick” does not imply a* serious health condition”).

Although, Byrne asserts that Avon, in fact, knew more — specificaly, that it had been told
that his family planned to take him to the hospita (Brief a 18) — that too is insufficient notice®
Even if Avon had been unambiguoudy notified that Byrne was going to or was a the hospitd,
which it was not, a gngle vidt to the hospita does not imply a “serious hedth condition” within
the meaning of the Act. Inpatient care or continuing treatment by a hedth care provider is the
sandard. See 29 C.F.R. 8 825.114. Madge Rodgers, however, testified that she did not even
advise Avon until the morning of November 18 that Byrne had been hospitdized and that was
the day after Avon made its discharge decison, and the day it dispatched Byrne's discharge
|etter reflecting that earlier decison (supra at 8-9).

Byrne argues that had Avon granted him leave, it then would have discovered tha he did

indeed have a serious medical condition (Brief a 22) Eiting 29 C.F.R. §825.303(b)).2° But this

% It is far from clear from the record that Avon even knew that much. Bymne's sister, Madge
Rodgers, tedtified in her depostion that she told Sparks only that she was taking Byrne to his
family physician, Dr. Poulus (R.16, Ex. B, p. 44), a datement her son, Nell Rodgers, confirmed
(R26, Ex. H, 15). Byrne, himsdf, dso told Sparks that he had a doctor’s appointment (R.23
1219). Only one line in Nell Rodgers affidavit suggests that Avon had been told about the
Byrne family’s plan to take Byrne to the hospitd (R.26, Ex. H, 1 7), athin factud reed.

19 That regulation, inapposite to Byrne's argument, provides that employees need not expresdy
assert their FMLA rights in order to be dfered protection. But, as just discussed, Byrne did not
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is not the way the law is intended to operate. The right to a medicd leave only comes into
exigence when the employer knows that the obligation is owed. Employers are not required to

divine that need or to rearrange its business operations to find out. See Johnson v. Primerica, 94

CV 4689, 1996 WL 34148, at *5 (S.D.N.Y. Jan. 30, 1996).
Accordingly, the Didrict Court properly granted Avon summary judgment on Byrne's
FMLA cdam for this reason.

2. Even With Adequate Notice, Byrne Was L awfully Dischar ged.

Had Byrne (or his family) properly informed Avon of his need for an FMLA leave, Avon
dill was under no obligation to grant it because Byrne's discharge for poor performance aready
was an accomplished fact or virtudly so and Avon' s reasons were perfectly legitimate.

It is beyond serious dispute that deeping on the job and otherwise ignoring job
respongbilities warrants discharge.  Here, Byrne did both. He dept or read or otherwise wiled
away his time in the carpenter’s shop while the boiler room — the literd heart of the plant — went
completely unattended.

Accordingly, even if Byme had had a right to a leave® it was forfdt by his
acknowledged serious and repested wrongdoing in the workplace. As recognized and held in

Kohls v. Beverly Enterprises Wisconsin, Inc., 259 F.3d 799 (7th Cir. 2001), Section 2614(a)(3)

of the Act excdudes from its subdtantive rights “‘any right, benefit or postion of employment
other than any right, benefit, or postion to which the employee would have been entitled had the

employee not taken the leave’” |d. at 804 (quoting 29 U.S.C. 8§ 2614(a)(3)(B)); see 29 C.F.R.

provide enough information for a reasonable employer to conclude even inferentidly that he had
aserious medica condition.

1 Byrne torturoudy asserts without record support that he was entitted to a pre-discharge
meeting (origindly scheduled for November 17 a 3:30 p.m.), that had it been deferred as it
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§825.216(8) (“An employee has no greater right to reingtatement or other benefits and
conditions of employment than if the employee had been continuoudy employed during the

FMLA leave period.”); see dso Rice v. Sunrise Express, Inc., 209 F.3d 1008, 1017-18 (7th Cir.),

reh’ g en banc denied, 217 F.3d 492 (7th Cir.), cert. denied, 531 U.S. 1012 (2000).

As applied to the facts here, Byrne was not protected by the FMLA by virtue of any
inchoate right to a leave anymore than if he had been on a leave when his wrongdoing was
discovered. The datute was not intended as a guarantor of employment grester than tha
accorded to other employees whether or not on leave. Asthis Court said:

As indicated by the statute, an employer can refuse to restore an employee to their
former podtion when restoration would confer a “right, benefit, or podtion of
employment” that the employee would not have been entitled to if the employee
had never left the workplace. 29 U.S.C. 82614(8)(3)(B). For example, if an
employee was hired only for a discrete project, and that project was completed
while the employee was on leave, then the employer has no obligation to restore
the employee. See 29 C.F.R. §8825.216(b). The regulaions also state that an
employee who is lad off during the course of her leave has no right to
rengatement. See id. a (8)(1). With no absolute right to reinstatement, whether
an employer violates the FMLA turns on why the employee was not reingtated.
Clearly, an employee may not be fired because she took leave — that would be in
direct violaion of the statute. See 29 U.S.C. §2615(a)(2). However, an employee
may be fired for poor performance when she would have been fired for such
performance even absent her leave. See Clay v. City of Chi. Dep’t. of Health, 143
F.3d 1092, 1094 (7th Cir. 1998).

Kohls, 259 F.3d at 805; accord Ogborn v. United Food and Commercid Workers Union, Loca

No. 881, 305 F.3d 763, 768 (7th Cir. 2002).
Although Kohls dedt specificdly with the right to reindatement under FMLA Section
2614(a)(1)(A) once FMLA leave expires, its andyss goplies equally to employees not on leave

like Byrne. Thus in Serio v. Joj0’'s Bakery Restaurant, 102 F. Supp.2d 1044 (S.D. Ind. 2000),

plantiff advised his supervisors that he was “sSck” and “not feding” wdl. 1d. at 1048-49. He

should have been, Avon would then have been on notice concerning his depresson and, hence,
he would have been entitled to an FMLA leave (Brief a 22-24).
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aso advised one of them that he had just vidted the hospitd and needed medica leave 1d. a
1048-49 & n3. Dexite plaintiff’'s notice, plantiff’s supervisors, who had dready planned to
discharge him, requested that plaintiff meet with them to discuss his poor work performance. 1d.
When plaintiff did not appear because he beieved that his condition excused him, defendant
teeminated him. 1d. a 1049. Neverthdess, the district court upheld the discharge against
plantiffs FMLA entittement dam, conduding: “ignoring [plantiff’s] poor performance and
deferring his termination smply because he requested medica leave would vest [plaintiff] with
greater rights and benefits than he would have enjoyed had he continued working without
requesting such leave” 1d. at 1052. The same reasoning applies here on facts worse for Byrne.
His performance would have resulted in discharge inrespective of hismedical condition.

Further, no evidence supports Byrne's corollay argument (supra at 14, n.11) that had
Avon delayed his November 17 mesting until he returned from a medicd leave, Avon would not
have fired him.*2 The record is uncontradicted that both Sparks and Human Resources Manager
LeMire had dready concluded that Byrne should be terminated before the meeting was
scheduled (supra a 5). And adthough Korak tedtified he would not have conclusvely determined
Byrne's fate until after they had met (Brief a 23), no record evidence shows that anything Byrne
could have sad ultimately could have made a difference in light of the overwheming proof of
his serious misconduct. Byrne only speculates that the meeting might have made a difference
(Brief a 23-24). However, speculation is not enough to stave off summary judgment on these

undisputed facts concerning his poor performance. See Hedberg v. Indiana Bel Td. Co., 47

F.3d 928, 931-32 (7th Cir. 1995).

12 Although Avon was perhaps harsh in scheduling the mesting knowing that Byrne was ill, thet
fact is immaterid as a matter of law. Fogter v. Arthur Andersen, LLP, 168 F.3d 1029, 1034 (7th
Cir. 1999) (court does not st as a super-personnel department that re-examines an employer’s
personnel decision).
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Findly, and contrary to Byrne, Avon would have been within its rights to discharge
Byrne for deeping on the job even if Byrne's misconduct was the product of his underlying
medica condition. “While it may be true that [plantiff’s] problems were a result of [her] illness,
the FMLA does not protect an employee from performance problems caused by the condition for
which FMLA leave is taken, nor does it require that an employee be given an opportunity to

show improved job performance when not ill.” McBride v. Citgo Petroleum Corp., 281 F.3d

1099, 1108 (10th Cir. 2002); cf. Waggoner v. Olin Corp., 169 F.3d 481, 484 (7th Cir. 1999)

(“[T]he ADA does not protect persons who have eratic, unexplained absences, even when those
absences are the result of adisability”).

Because Avon properly discharged Byrne for poor performance before he sought a leave
and could lawfully have done s0 had a leave been granted, Byrne had no FMLA rights
whatsoever. Therefore, the Didrict Court properly granted Avon summary judgment for this
resson as well.

C. TheDigtrict Court Correctly Ruled That Byrne Was Entitled To
No Accommodation Under The ADA.

To preval on the only ADA issue that Byrne raises on apped’® — that Avon failed to
accommodate his disability — Byrne is required to show that: (1) he was dissbled; (2) his
employer was aware of his disability; and (3) he was a qudified individud who, with or without

reasonable accommodation, could perform the essentid functions of the postion. See Bagth

13 In the District Court, Byrne argued both that Avon had discriminated against him on the basis
of a disability (depresson) and faled to accommodate that disability. On gpped, however,
Byrne abandons the former, disparate treatment clam, and pursues only the latter, falure to
accommodate, clam (Brief a 28) (“Byrn€'s clams under the ADA are premised on the fact that
he did not recelve a reasonable accommodation for his disability”).  Byrne's falure to
accommodate claim, however, is meritless and the Digtrict Court properly so found.
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241 F.3d at 927; Contreras v. Suncast Corp., 237 F.3d 756, 762 (7th Cir.), cert. denied,

U.S. 122 SCt 62 (2001).

Byrme sdisfies none of these edements and, accordingly, the Didrict Court properly

granted Avon summary judgment on his ADA dam.
1. Byrne Was Not Disabled.

Byrne fird argues tha he is “dissbled” within the meaning of the ADA because he
auffers from depresson, an ADA-recognized impairment, which subgantidly limits his mgor
life activities of deeping, thinking and interacting with others (Brief a& 27). However, Bymes
“disability” is without record support. Although the record shows that Byrne was diagnosed
with, and hospitdized once (and briefly) for, depresson in November 1998 and that Byrne ill
receives some treatment for it today (Brief at 14), the record aso shows that Byrne's mgor life
activiies were dgnificantly limited for less than dx weeks.  Accordingly, Byrne is not
“disabled” within the meaning of the ADA and Avon had no obligetion to accommodate him.

As repeatedly recognized by the United States Supreme Court and this Court, the ADA

protects a finite universe of people See Sutton v. United Air Lines Inc., 527 U.S. 471, 487

(1999); Waggoner v. Olin Corp., 169 F.3d 481, 484 (7th Cir. 1999). It does not, for example,

protect everyone with an impairment. Waggoner, 169 F.3d at 484. Only those individuas with
disdbilities, that is individuds with imparments that subgantially limit one or more mgor life
activities, are covered. See id. “The Act is not a generd protection of medicdly afflicted
persons. . .. [l]f the employer discriminaes agangt them on account of their being (or being
perceéved by him to be) ill, even pemanently ill, but not disbled, there is no violation.”

Chrigian v. &. Anthony Med. Cir., Inc., 117 F.3d 1051, 1053 (7th Cir. 1997), cert. denied, 523

U.S. 1022 (1998); see Waggoner, 169 F.3d at 484.
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Although, as Byrne correctly points out, mgor depresson can conditute a disability

under the ADA, see Ogborn v. United Food & Commercial Workers Union, Local No. 881, 305

F.3d 763, 768 (7th Cir. 2002); Krocka v. City of Chicago, 203 F.3d 507, 512 (7th Cir. 2000),

depression is not necessarily disabling for everybody. See Ogborn, 305 F.3d at 767; Schneiker

v. Fortis Ins. Co., 200 F.3d 1055, 1061 (7th Cir. 2000). Moreover, as this Court recently

observed, “intermittent, episodic imparments such as broken limbs and agppendicitis are not
disbilities, . . . nor are isolated bouts of depression.” Ogborn, 305 F.3d at 767 (emphasis
added) (citations omitted); see Waggoner, 169 F.3d at 484 (disability does not include temporary
medical conditions).**

Here, the facts establish that Byrne's depresson was “an isolated bout,” not a disability.
Its effect on his mgor life activities was, a bedt, trangent. Thus, according to Byrne's
psychiatrist, Byrne began suffering from the effects of depresson, specificdly, deeplessness, in
October 1998 after he returned from a trip to Irdland. As Byrne's insomnia perssted and his
mental condition degenerated, Byrne€'s work suffered, he became dedlusona, attempted suicide,
and required hospitdization from November 17 through November 25, 1998 (supra at 8-9).

However, no record evidence exists that Byrn€s mgor life activities were substantialy
limited after his hospitaization. Byrnés medicd records show that Byrne improved
dramdicdly during his eight-day hospitd stay. His degplessness improved to the point where
he no longer required medication, and his antipsychotic medication was discontinued. Byrne's

psychiatriss dso noted that Byrne began participating in recregtiond activiies and group

14 Bdow, the District Court focused only on the severity of Byrne's symptoms and concluded
that Byrne had raised a genuine issue of fact regarding his disability (A. 13). However, the
Didrict Court did not then have the benefit of this Court's decison in Ogborn, which darified
that isolated bouts of depresson are not disabilities, even if severe when they occur. See
Oghorn, 305 F.3d a 766 (plaintiff's ex-wife cdled police, dating that plantiff was “crazy and
suicidd™).
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meetings.  On November 25, 1998, Byrne was discharged with only a prescription for an
antidepressant and indructions to attend a day program for further therapy. And by January 12,
1999, Byrne's doctor certified Byrne to return to work (supra a 8-9). The record reveds no
relgpse or ongoing medica irregularities of the kind that precipitated Byrne's hospitdization or
required time away from work to convalesce.

In short, Byrne had an isolated bout of depresson, not a disability, and Avon was under
no obligation to accommodate him.

2. Avon Was Unawar e Of Byrne’s Alleged Disability.

But even if Byrne did have a disgbility, Avon's obligation to accommodate was not
triggered because the record shows that Avon could not reasonably have known of it before his
discharge.

“An employee has the initid duty to inform the employer of a disability before ADA
ligbility may be triggered for falure to provide accommodations — a duty dictated by common
sene let a dissbled employee keep his disghility a secret and sue later for falure to

accommodate.” Beck v. Univ. of Wis. Bd. of Regents, 75 F.3d 1130, 1134 (7th Cir. 1996); see

aso Hedberg v. Indiana Bell Teephone Co., 47 F.3d 928, 934 (7th Cir. 1995) (“The ADA does

not require clarvoyance”). Thus, the Act requires only reasonable accommodations “‘to the
known physcd or mentd limitations” of an employee Id. (quoting 42 U.SC.
§ 12112(b)(5)(A)) (emphasis in origind). An employer that has no knowledge of an employee's
disability cannot be held lidble for not accommodating him. Id. Similarly, an employee cannot
wat until after dismissd to inform an employer of his disability and request an accommodation

for thefirg time. See Amadio v. Ford Motor Co., 238 F.3d 919, 929 n.3 (7th Cir. 2001).
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Beck and Amadio doom Byrnes clam. Contrary to Byrne€'s argument on apped that

“Avon was presented with evidence of a mentd disability” thereby triggering its obligation to
accommodate (Brief at 30), the record is to the contrary. As discussed above @upra at 12-13),
and as is shown indisputably in this factud record (supra at 6-8), Avon would have had to be dl-
seeing and dl-knowing to perceive that Byrne was depressve or otherwise disabled when it
discharged him. All Avon knew a that time was tha Byrne had left work feding ill, that he was
vomiting, tha he was not coherently expressng himsdf, tha he might have a fever, and that he
had plans to see a doctor — a plainly inadequate showing that Avon knew Byrne was disabled.

Moreover, no request for accommodation was ever made to Avon until mid-December
1998, weeks after Byrne's discharge, when Byrne's psychiaris wrote to Avon, advising it for
the firg time of Byrne's depresson and requesting Avon to “teke reconsderaion regarding his
employment satus’ (R. 16, Ex. M). That request came too late to require Avon to take action.
Ameadio, 238 F.3d at 929 n.3.

Because this record shows that Byrne's illness was al Avon knew about his condition,
Avon had no obligation to provide Byrne an accommodation.

3. Byrne Submits No Evidence Of Qualification With Reasonable
Accommaodation.

Findly, Byrn€s reasonable accommodation clam fals because the record contains
insufficient evidence to show that Byrne can egtablish tha he is a “qudified individud with a
disbility” who, with or without reasonable accommodation, could perform the essentid
functions of the podtion. See Basith, 241 F.3d at 927.

It is undisputed that prior to his discharge, Byrne was not qudified without an
accommodation. For weeks Byrne spent between three and five hours per shift away from his

pogt, reading, deeping and basicaly ignoring his duties, in an area where he was not supposed to
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be and behind a locked door to which only a few employees had security access Gupra at 3-5).
Byrne's conduct was tantamount to not showing up for work at al. This Court has repesatedly
held that, “attendance is usudly an essentid function in most every employment setting; if one is

not present, he is usudly unable to perform his job.”  Jovanovic v. In-Snk-Erator Divison of

Emerson Electric Co., 201 F.3d 894, 898-99 (7th Cir. 2000). “This is especidly true in factory

posdtions, such as [plaintiff’'s, where the work must be done on the employer’s premises,
maintenance and production functions cannot be performed if the employeeisnot a work.” 1d.

Because Byrne indisputably was not performing the essential functions of his job without
accommodation, he can prevail on a falure to accommodate clam only if he shows that he could
perform with reasonable accommodation. See Amedio, 238 F.3d at 928. Byrne, however,
submitted no relevant evidence on this point. Although Byrne argues that a “short” medica
leave for hospitdization and thergpy would have been a reasonable accommodation, Byrne's
contention is based soldy on his post-discharge success in trestment (Brief a 28-29). But the
facts rlevant to a determination of whether a medicd leave is a reasonable accommodation are
the facts available to the decison-maker at the time of the employment decision. Amadio, 238
F.3d a 928. Thus, the utimate future success of Byrne' s treatment isimmeterid.

As to the facts that are materid, the Didrict Court properly concluded that none relating
to the appropriateness of accommodation was avalable to Avon when Byrne was discharged.
The Didrict Court found “no medica or other relevant evidence to demonsrate what was
needed, how long it would take, how it would affect his future ability to function as a Sationary
engineer and why the accommodation would be reasonable for his employer” (A. 14). The
Didrict Court dso found that few additiond facts emerged in the weeks after Byrne had been

discharged. Although Avon subsequently received a one-page letter dated December 11 from
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Byrne's psychiatrist regarding Byrne's depresson, the Didrict Court properly concluded it was
inadequate and uninformative because it advised Avon only that Byrne had been in “trestment”
gnce November 17 and requested that Avon “[p|lease take recondderation regarding his
employment status’ (A. 14) (quoting R.16, Ex. M).

Clearly, Avon had no information about Byrne's prospects for recovery &, or near, the
time of Byrne's discharge, and the Digtrict Court properly so found. Thus, it committed no error
in granting Avon's motion for summay judgment on Byrne€'s falure to accommodate clam,
when Byrne submitted nothing to Avon showing that he was, or would a some point become,
“qudified” to work with reasonable accommodetion.

IX. STATEMENT CONCERNING ORAL ARGUMENT

In accordance with Fed. R. App. P. 34(a)(1) and Circuit Rile 34(f), Avon dates that ora
argument is not gppropriate and need not be permitted because: (1) the dispostive issues have
been authoritatively decided; and (2) the facts and legd arguments are adequately presented in
the briefs and record, and the cecisional process would not be aided by oral argument. See Fed.

R. App. P. 34(8)(2)(B), (C).
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X. CONCLUSION
For the foregoing reasons, Defendant, AVON PRODUCTS, INC., respectfully requests

that the decison of the Didtrict Court granting it summary judgment be affirmed.
Respectfully submitted,

AVON PRODUCTS, INC.

By:

One of Its Attorneys

Richard H. Schnadig

JamesE. Bayles, Jr.

VEDDER, PRICE, KAUFMAN & KAMMHOLZ
222 North LaSalle Street, Suite 2600

Chicago, Illinois 60601

(312) 609-7500

(312) 609-5005 (fax)
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