° @ =520/

No. 01-02-2101
IN THE APPELLATE COURT OF ILLINOIS
FIRST JUDICIAL DISTRICT

JULIO GODINEZ & CARLOS GODINEZ,
Plaintiffs-Appeilees,

)

)

1

) Appeal from the Circuit Court

) of Cook County, Blinois, County
) Department, Chancery Division
|
1

CHICAGO COMMISSION ON HUMAN No. 01 CH 19272

RELATIONS & JUNE E. SULLIVAN LACKEY) The Honorable
Defendant-Appellant ) Bernetta D. Bush
1 Judge Presiding
PN
1
NOTICE OF FILING L O'& y
TO: FRED M. CAPLAN AND MARA S. GEORGES « o9
DOUGLAS W. GRAHAM CORPORATION COUNSEL
29 South LaSalle Street JULIAN HENRIQUES,
Suite 330 ASST. CORPORATION COUNSEL
Chicago, lllinois 60603 30 North LaSalle Street, Room 700

Chicago, lllinois 60602

PLEASE TAKE NOTICE that on March 25,2003, we filed with the Clerk of the
appellate Court lllinois, 160 North LaSalle St., Chicago, Illinois, we filed Appellant’ s-
Brief, a copy of which is attached hereto and served upon you.

CERTIFICATE OF SERVICE

I, J. Damian Ortiz, an attorney certify, under penalties provided by law pursuant
to Section 1 - 109 of the Code of Civil Procedure, that | served the above named persons
with a copy of the within Notice of Filing and Notice of Appeal by placing copiesin a
properly addressed envelope with sufficient postage, from, 28 E. Jackson Boulevard,

é)ﬂ@ 05—

Suite 500, Chicago, Illinois, on March 25,2003.

J. DAMIAN ORTIZ

John Marshall Law School Fair Housing
Legd Clinic

28 East Jackson Boulevard, Suite 500
Chicago, lllinois 60604

(3 12) 786-2267




No. 1-02-2101

IN THE APPELLATE COURT OF ILLINOIS  gTgVEH M. RAY!D
FIRST JUDICIAL DISTRICT CLER® OF COURY

JULIO GODINEZ & CARLOS GODINEZ,
Plaintiffs-Appellees,

THE CHICAGO COMMISSION ON
HUMAN RELATIONS and JUNE E.
SULLIVAN-LACKEY,
Defendants-Appellants. _

Appea from the Circuit Court of Cook County, Illinois
County Department, Chancery Division
No. 01 CH 19272
The Honorable Bernetta D. Bush, Judge Presiding

BRIEF OF DEFENDANT-APPELLANT

JUNE E. SULLIVAN-LACKEY @

J. Damian Ortiz
Zachary Hotle (Senior Law Student)
The John Marshall Law School
Fair Housing Legal Clinic
28 E. Jackson Boulevard, Suite 500
Chicago, Illinois 60604

(3 12) 786-2267

ORAL ARGUMENT REQUESTED




No. 1-02-2101

IN TEtE APPELLATE COURT OF ILLINOIS
FIRST JUDICIAL DISTRICT

JULIO GODIN-EZ & CARLOS GODINEZ,
Paintiffs-Appellees,

THE CHICAGO COMMISSION ON
HUMAN RELATIONS and JUNE E:
SULLIVAN-LACKEY,
Defendants-Appellants.

Appea from the Circuit Court of Cook County, Illinois
County Deparhnent, Chancery Division
No. 01 CH 19272
The Honorable Bernetta D. Bush, Judge Presiding

BRIEF OF DEFENDANT-APPELLANT
‘JUNE E. SULLIVAN-LACKEY




POINTS AND AUTHORITIES

STANDARDOFREVIEW ... e |
735 1LCS 5/3-110 (West2000). . . . oo et e e e e e e e 11

Board of Ed. of Round Lake Area Schoolsv. Sate Bd. of Ed.,
292 11l. App. 3d 101,109; 685 N.E.2d 412 (2nd Dist. 1997). .. .. ... ..o ont [l

Heatie v. Chicago School Reform Bd. Of Trustees,
322 11l. App. 3d 467,475,749 N.E.2d 411,418 (1¥ Dist. 2001) . . . ............. Il

SECTION 8 RENT ASSISTANCE IS A “SOURCE OF INCOME” UNDER
TEIE CHICAGO FAIR HOUSING ORDINANCE.

A. The Commission has the power to interpret the City’s ordinances, here the
Commission has determined that Section 8 assistance is a“ Source of Income.”

A2U.S.C.6 1A37F()(D)(B). « v o v e e e et e 6
CHAC Inc. Report on Program Operations-Feb. 2003 .. ............ ....... 6
7351LCS5/3-110 (West2001). . ... oo v v e I e e Il
Page v. The City of Chicago Commission on Human Relations,

and Patricia Barnes, 299 I1l.App.3d 450,463; 701 N.E.2d 218;.

(IFDist. 1998). . . ..ottt e 11,12

City of Decatur v. American Federation of Sate, County & Municip&l
Employees, Local 268. 122 111.2d 353;361; 522 N.E.2d 1219 (1988). . . ... .. 11

Bloom Twp. High School Dist. 206 v. Il. Labor Relations Bd.,
312 11l. App. 3d 943,955; 728 N.E.2d 612 (1" Dist. 2000) . .. ......... 11

The Board of Education of Community High School District No. 155
v. Illinois Educational Labor Relations Board,

247 111. App. 3d 337, .344,617 N.E.2d 269 (1" Dist. 1993). . .. ... ... .ot . 12
Smith v. Wilmette Real Estate Mgt. Co., CCHR No. 95-H-159 &

98-H-44/63,1999 WL 308207 (Apr.13,1999). ... ...t 12-13
Lopez v. Arias, CCHR No. 99-H-12,2000 WL 2001023 (Sept. 20,2000) . ... 12

Smith v. Goodchild, CCHR No. 98-H-177 (Apr. 131999) . .. .............. 12




McGee v. Sms, Case No. 94-H-13 1,1995 WL 907555 (Oct. 18,1995) . . . .. 12

Cooper v. Park-view Realty, Case No. 91-FHO-48-5633,1992 WL 792873
(Aug.26,1992) .. .. ..o e 12

Huflv. American Management & Rental Service, CCHR No. 97-H-187,
1999wL 160528(Jan.20,1999) .. ..ot 12

Cooper & Ashmon v. Parkview Realty,
Case No. 91-FHO-48-5633, at 3,1992 WL 792873 (Sept. 8,1992). ......... 12

McCutchen v. Robinson, CCHR No. 95-H-84, at 4,1998 WL 307864
(May 20,1998) . . ..ottt e 12

B. Knapp v. Eagle River Proaertv Management Corp., 54 F.3d 1272 (7' Cir. 1995)

C.

does not hold that Section 8 funds cannot be a “ source of income”, and does not
control the internretation of the Chicago Fair Housing Or dinance.

Knapp v. Eagle River Property Management Corp.,
54 F.3d 1272 (7" Cir.1995). ... ............. e 13-18

People exrel. SpeigeZ v. Lyons, 1 11l. 2d 409,414, 115 N.E.2d 895 (1953) . . . 1:1%

42U.S.C. 3 1437 ()(H(B). . .. . .. e e e e 13-14
Commission on Human Rights and Oppor htnities v. Sullivan Associates,
250Conn.763,774;739A.2d238(1999) . . . . . .. 14,19
Franklin Tower One, LLC v. NM., 157 N.J. 602,622;

725 A.2d 1104 (1999). . . ottt e 14,18-19
Weiland v. Telectronics Pacing Systems, 188 IIl. 2d 415,423 (1999) . . ... .. 14

‘Attorney General v. Brown, 400 Mass. 826; 5 11 N.E.2d 1103, 1106 (1987) . . . 14

Wisconsin Open Housing Act, Wis. Stat. $101.22(6) . .., .. ..ovvivvnnnn. 15
Chicago Mun. Code (IL) 0 2-160-020(m), 59 5-8-040;

RegulationLO0(32) . .o e 15
WisconsinAdmin. Code6IND 89.01(8). .. ..., *..15

Including Section 8 vouchers as a “source of income” is consistent with the

puroose of the Ordinance.




Chicago Fair Housing Ordinance. (IL) 65-08-030 . .................. passim
CEUC Inc. Report on Program Operations-Feb. 2003 . .................. 18

D. The prevailing view in similarly worded statutes from other cities and states
indicates that Section 8 subsidies are a source of income.

Franklin Tower One, LLC v. N.M., 157 N.J. 602,622;

725A.2d1104(21999) . ..ciiiiiiii ~ e 18
NJSA.6CL054(2003). . ..o ot [ 18
NS A 2A:42-100.. . ..o e e 18
N.J. Assembly Commerce, Industry and Professions Committee, Statement to A.
99A(MaY,1980) . . . o v et 18
Office of the Governor of N.J., News Release at 1
(Dec.9,298I). . .. ov i e -19
Commission on Human Rights and Opportunities v. Sullivan Associates, 250
Corm. 763,774; 739A.2d238 (1999). . . . .. oot 19
Connecticut Gen. Stat. 646a-64C (A)(1) ... ..o vviei i , ... 19
Connecticut Gen. Stat. 346a63(3) . ... ..o vt 19,

THE CHICAGO COMMISSION ON HUMAN RELATIONS
DETERMINATION THAT THE GODINEZES DISCRIMINATED AGAINST

MRS. LACKEY BASED ON HER SOURCE OF INCOME WAS NOT
AGAINST THE MANIFEST WEIGHT OF THE EVIDENCE.

7351LCS 5/3-110 (West 2001). . . . .. e e e -20

Jackson v. Retirement Board of the Policemen ‘s Annuity & Benefit Fund,
293 111.App.3d 694,698; 688 N.E.2d 782; 228 I1l.Dec. 84 (1 Dist. 1997) ... ... .. 20

Page v. The City of Chicago, The City of Chicago, 299 Il|.App.3d 450,464;
702 N.E.2d 218; 702 N.E.2d 218 (I°Dist. 1998) . . . . ..o eeinn s -21-22

Raintree Health Care Ctr. v. lllinois Human Rights Commit, 173 Ill. 2d 469, 479;
672 N.E.2d 1136,1141 (1996). . . . .« oo i et e et 22

Becotic v. The City of Chicago, 296 III. App. 3d 236,494,
694 N.E.2d 1044 (1" Dist. 1998). . . .\t 'v ettt e e e e 22-23



O O

THE CHICAGO COMMISSION'S AWARD OF ATTORNEY'S FEES AND
COSTSTO TEIEAPPELLANT'S WAS NOT AN ABUSE OF DISCRETION.

Brewington v. lllinois Dept. of Corrections, 161 111.App.3d 54, 65;
513 N.E.Zd 1056 (1> Dist. 1987)




NATURE OF THE CASE

June E. Sullivan-Lackey (“Mrs. Lackey” or “Defendant”) through her attorneys of The
John Marshall Law School Fair Housing Legal Clinic seeks reversal of the Circuit Court of Cook
County, Chancery Division’s decision which reversed the Chicago Commission on Human
Relation’s (“Commission”) final decision based on source of income discrimination against Ms.
Lackey. After afull hearing, the Commission found that Julio and Carlos Godinez (“Julio”,
“Carlos’ or collectively “Godinezes’ or “Plaintiffs’)’ intentionally discriminated against Mrs.
Lackey on the basis of her source of income. The Godinezes refused to rent Mrs. Lackey an
apartment because she intended to pay for a portion of the rent with her Section 8 funding. The
Commission ordered the Godinezes to pay Mrs. Lackey %5,6 10.00 in compensatory damages,
costs, and attorney fees. The Godinezes appealed to the Circuit Court of Cook County, where the
Honorable Bernetta D. Bush presiding, entered a flina Order holding that Section 8 vouchers
were not included in the City of Chicago’s Fair Housing Ordinance prohibitions of discrimination
based on source of income. There are no questions raised on the pleadings.

Mrs. Lackey appeals to this Court for reversal of the circuit court’s decision. Mrs. Lackey
respectfully requests that the award of damages and attorneys’' fees by the Commission be upheld
and that the Godinezes be ordered to pay attorneys’ fees and costs incurred during the appeal in

an amount to be determined.

| Pursuant to S. Ct. Rule 341(c), June E. Sullivan-Lackey, the Petitioner at the Commission and
the Defendant in the circuit court shall be referred as (“Mrs. Lackey or Defendant”), herein. Julio
and Carlos Godinez, the Respondents at the Commission and Plaintiffsin the circuit court shall
be referred as the (“Godinezes or Plaintiffs’).




L)

11.)

1

ISSUES PRESENTED FOR REVIEW

Whether Section 8 rental assistance is a “ Source of Income” under the
Chicago Fair Housing Ordinance.

Whether the Chicago Commission on Human Relations' determination that the
Godinezes discriminated against June E. Sullivan-Lackey based on her “Source of

Income” was supported by the manifest weight of the evidence.

Whether the Chicago Commission on Human Relations' award of fees and costs
to Defendant was an abuse of discretion.



JURISDICTION

On July 16,2002, Mrs. Lackey filed atimely Notice of Appeal from a judgment entered
by the Circuit Court of Cook County which reversed the judgment in favor of the City and Mrs.
Lackey by the City of Chicago Human Relations Commission.” C. 434. The Commission filed a
notice of appeal on July 15,2002. C. 431-33.

This Court has proper jurisdiction pursuant to Supreme Court Rule 301. There are no

guestions raised on the pleadings.

" The Clerk of Circuit Court prepared three volumes and a supplemental record consisting of one
volume. The first and second volumes of the original record are numbered sequentially, and we
refer to those pages as “C.  “. We refer to the supplemental record as “S.R. -.“, hereinafter-
The appendix is “Bates’ stamped and we referred to those pages as “A. -“.



STATUTES INVOLVED

City of Chicago Municipal Code and the Chicago Commission On Human Relations Chicago
Fair Housing Ordinance (as amended):

The Chicago Fair Housing Ordinance provides in relevant part:

It shall be an unfair housing practice and unlawful for any owner, lessee,
sublessee, assignee, managing agent, or other person, firm or corporation having the right
to sell, rent lease or sublease any housing accommodeation, within the city of Chicago, or

any agent of any of these, or any real estate broker licensed as such:

A. To make any distinction, discrimination or restriction against any person
in the price, terms, conditions or privileges of any kind relating to the sale,
rental, lease or occupancy of any rea estate used for residential purposes
in the City of Chicago or in the furnishing of any facilities or servicesin
connection therewith, predicated upon the race, color, sex, age, religion,
disability, national origin, ancestry, sexual orientation, marital status,
parental status, military discharge status or source ofincome of the
prospective or actual buyer or tenant thereof.

* * *

C. Torefuseto sell, lease or rent, any real estate for residential purposes
within the city of Chicago because of the race, color, sex, age, religion,
disability, national origin ancestry, sexual orientation, marital status,
parental status, military discharge status or source of income of the

proposed buyer or renter.
Cl&ago Municipal Code j 5-08-030 (1999)(emphasis added). See A-047. C. 4 17-4 19.

Section 5-8-040 Definitions provides:

Wherever used in this chapter, the terms “age,” “religion,” “disability,” “sexual
orientation, ” “marital status,” “parental status,” "military discharge status,” and “ source of
incdme” shall have the same meanings as described in Chapter 2-160 of this code.

Chicago Municipal Code $5-08-040 (1999)(emphasis added). See A.047. C. 417-419.

Section 2-1 60-020 Definitions;

(m) “Source of income” means the lawful manner by which an individual supports himself and
his or her dependents.




Chicago Municipal Code J 2-160-020(m) (1999). See A.059 C.417-4 193

5-8-020 Discrimination Prohibits:

It isfurther declared to be the policy of the City of Chicago that no owner.. .
should refuse to sdll, rent, lease, or otherwise deny to or withhold from any person
or group of person s such housing accommodations because of hi srace, color,
sex, age, religion, disability, national origin, ancestry, sexual orientation, marital
status, parental status, military discharge status or source ofincome of such
person or persons or discximinate against any person because of hisrace, color,
sex, age, religion, disability, national origin, ancestry, sexual orientation, marital
status, parental status, military discharge status or source of income in the terms,
conditions, or privileges or the sale, rental or lease of any housing accommodation
or in the furnishing of facilities or services in connection therewith.

Chicago Municipal Code $5-08-020 (1999)(emphasis added). See A.047. C. 417-419.

® The Ordinance was amended November 6,2002, to include a new subsection * ()*, which
moved section (m) to section (n). The text of(m), now (n) remains the same. A. 059.




STATEMENT OF FACTS

A. Section 8 Voucher Tenant-Based Assistance Program

Congress created the Section 8 program “[Qor the purpose of aiding low-income families
in obtaining a decent place to live and of promoting economically mixed housing.” (42. U.S. C. J
1437f(a)). Under the program, the United States Department of Housing and Urban Development
(“HUD”) entersinto an annual contributions contract (“ACC”) with a public housing agency
(“PHA"). Pursuant to the terms of this contracf the PHA agrees to administer the program,” and
HUD agrees to provide the necessary funds for a specified period of time. (24 C.F.R. 982.151).

The PHA receives applications from prospective tenants and issues vouchers to those
found eligible to participate in the program.” Once the tenant receives a voucher, the tenant can
enter the private market in search of suitable housing. (24 C.F.R. 982.302). The tenant must find
a suitable unit before the voucher expires’ Since the objective of the program is to provide
affordable, decent, safe and sanitary housing, the PHA inspects the unit to make sure it complies
with housing quality standards, as set forth in 24 C.F.R. 982.401, and it has market rent. (24

C.F.R. 982.305(a)(l) and (a)(4)).

If the unit passes inspection, the tenant and the landlord enter into. alease agreement, and

* The Chicago Housing Authority (“WA”) administered the program until December 1,1995,
when it assigned responsibility for this task to a private sub-contractor called WAC, Inc. “The
federal regulations define PHA to include any “private entity that was administering a Section 8
tenant-based assistance program pursuant to a contract with the contract administrator of such
program (HUD or PHA) on October 21, 1998.” (24 C.F.R. 982.4).

" Section 8 assistance is available to ‘tery low income” and “low income” families. (24 CF.R
982.201(b)). A “very low income” family receives no more than 50% of the area median
income. (42 U.S. C. 1437 a(a)). A “low income family” receives no more than 80% of the area

median income. (MJ

® Theinitial term of the voucher lasts sixty days and may be extended one or more times at the
PHA’s discretion. (24 C.F.R. 982.303).




the landlord and the PHA enter a housing assistance payments (“HAP”) contract. (24 C.F.R.
982.308 (b) and 305(c)). The lease agreement must include a HUD-prescribed tenancy
addendum and have an initial term lasting at least one year. (24 C.F.R. 982.309(a)). During the
initial or any successive term, the landlord or the tenant may terminate the tenancy with cause.
(24 CF.R 982.310 and 983.314(h)).

The tenant’ s share of the rent is equal to no less than 30% and no more than 40% of his or
her adjusted gross monthly income. (24 C.F.R. 982. 1 (a) (4) (i i)). Pursuant to the HAP contracf
the PHA sends the landlord monthly payments equal to the difference between the tenant’s
contribution and the total rent. (24 C.F.R. 982.311(a) and 982.505@)). The PHA, however, may
reduce or abate these payments (or even terminate the HAP contract) if the landlord violates its
contractual obligations. (24 C.F.R. 982.453). Termination of the HAP contract terminates the
lease, and vice versa. (24 C.F.R. 982.309@)(2)(i)). Also, both the HAP contract and the lease
terminate if the PHA terminates the tenant’ s rental assistance. (24 CF.R 982.309 (b)(2)(iii)). (See
also C. 358-386, for an overview of the Section 8 program).

As of February 28,2003, there were 95,3 10 Chicago residents using Section 8 vouchers

to pay portions of their rent. ( CHAC Inc. Report on Program Operations-February 2003). There

are an additional 23,382 Chicago residents waiting to receive their Section 8 vouchers. (1d.).

B. The Case at Bar;

In April 1999, Mrs. Lackey was forced to move Tom her home located at 3600 West
Polk Street, Chicago. A. 032. C. 402. Mrs. Lackey received Section 8 assistance while living at
this address. A. 032. C. 402. As part of the program, her unit was re-inspected at the end of her
lease to determine whether it met the standards required by the Section 8 program for renewal of

thelease. A. 032. C. 402. The unit failed the inspection and Mrs. Lackey was required to move.
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Id. Mrs. Lackey was given afew short weeks to locate a new residence, as her Section 8 voucher
would expire on May 10, 1999. A.032. C. 402. If Mrs. Lackey iKere unable to locate a unit
before the Section 8 voucher’s expiration date, she would lose her rights to the assistance
afforded by the program. A.032. C. 402. Mrs. Lackey then learned that an apartment was
available in the apartment complex where her daughter, Kesha Lackey, resided. A.033. C.403.
This apartment complex is owned by Respondent, Julio Godinez and managed by Carlos
Godinez, hisson. A. 033. C. 403.

Mrs. Lackey applied to rent the apartment in the Godinezes complex for several reasons.
First, the apartment was located on the first floor; this was of particular importance because Mrs.
Lackey has trouble climbing stairs due to her numerous medical conditions, ‘including diabetes,
hypertension, and kidney failure. A. 034. C. 278-79. Secondly, this apartment would enable her
to baby-sit her grandchildren while her daughter Kesha Lackey worked, as they would both be
living in the same building. A. 033. C. 280. On April 23,1999, Mrs. Lackey and her daughter
went to the apartment complex’ s office, where they met with Carlos, in order to view and apply
for the available apartment. A. 033. C. 280. After viewing the apartmenf Mrs. Lackey decided to
apply for the unit. Mrs. Lackey and her daughter returned to the rental office where she
completed the rental application. A. 033. C. 280. Mrs. Lackey then submitted the rental
application to Carlos, along with the required $25.00 application fee, and Carlos gave Mrs.

Lackey areceipt. A. 033. C. 280.

Upon Carlos' review of the information contained on Mrs. Lackey’ srental application, he

asked Mrs. Lackey how she intended to pay for the apartment. A. 033. C. 280. Mrs. Lackey

responded that she had a Section 8 voucher. A. 033. C. 280. Carlos indicated that he did not

accept Section ,8 assistance payments. A. 033. C. 280. Carlosindicated that Mrs. Lackey could




only have the apartment if she paid $600 in cash per month for rent and a one-month deposit.
A.033. C. 280. All of the factual details occurring on April 23, 1999, were confirmed and
testified to by Kesha Lackey. A. 034. C. 322. Mrs. Lackey also stated that Carlos asserted that
he did not accept Section 8 because he did not want to be audited by the 1.R.S. A-033. C. 286.

A few days after viewing of the unit on April 23,1999, Kesha Lackey found a tom
section of her mother’ s rental application on the floor of her building near the.mailboxes. A. 034.
C. 284. Ms. Lackey testified that thisis near the outside door to her apartment and that thisis
also the way the garbage is taken out of the building. A. 034. C. 323. Immediately after Ms.
Lackey saw this, she called her mother and subsequently gave her mother the tom portion of the
application. A-034. C. 284. (see Exhibit at C. 351). After Mrs. Lackey realized that Carlos would
not rent her the apartment of her choice, she looked for other apartments in that same
neighborhood. A. 034. C. 297. However, there were no other apartments available in that area
that would accept her Section 8 voucher. A. 034. C. 297. As aresult, her Section 8 voucher
expired and she was forced to move to alternative housing. A. 034. C. 297.

During thistime, Mrs. Lackey’s overall medical conditions worsened and she was
hospitalized. A. 034. C. 288-92. Prior to the denial of the unit, by Carlos Godinez, Mrs. Lackey
was taking three types of medication for her hypertension. A. 034. C. 288. After the
discrimination, she was prescribed two additional forms of medication for the hypertension. A.
034. C. 288. Additionally, after the discrimination, Mrs. Lackey’s dialysis increased from three

times to five times per day. A. 034. C. 278.

Subsequent to the Godinezes' refusal to rent to Mrs. Lackey the Godinezes were tested
for housing discrimination. A. 004. C. 246. Carlos Godinez, when contacted by two different fair

housing testers, he stated that he did not accept Section 8 vouchers. A. 004. C. 246.




On August 11,1999, Mrs. Lackey filed a complaint with the City of Chicago
Commission on Human Relations alleging that Respondents violated Section 5-08-030 of the
City of Chicago’s Fair Housing Ordinance by discriminating against her on the basis of her
source of income when they refused to rent her the available apartment. A. 034. C. 017. On
December 16, 1999, the Commission issued an Order Ending that the discrimination did in fact
occur. A. 035. C. 27. On April 30,2001, the Commission, in it's Final Recommended Decision,
found that Respondents violated Section 5-08-030 of the City of Chicago’s Fair Housing
Ordinance when they refused to rent Mrs. Lackey an apartment because she intended to use her
Section 8 voucher to pay a portion of her rent. A. 005. C. 130. The Commission ordered
Respondents to pay $5,6 10.00 in compensatory damages and $250.00 fine to the Commission.

A. 016. C. 202. That Order became final on July 18,200I. A. 002. C. 202. On April 12,2001,
Ms. Lackey filed arequest for attorneys fees, asrequired by statute. A. 020. C. 16 1. On May 10,
200 1, Paintiffs filed a two-sentence objection to the request for attorneys fees. C.22 1. On
October 17,2001, the Commission awarded Mrs. Lackey $16,284 in attorneys’ fees. A. 019. C.
235.

On November 15, 2001, Respondents filed a tit of certiorari in the Circuit Court of
Cook County, Chancery Division, appealing the Commission’s rulings. C. 271. On June 17,
2002, The Honorable Bernetta D. Bush, presiding Judge, reversed the Commission’s Order and
held that Section 8 benefits are not a “source of income” within the meaning of the City of
Chicago’s Fair Housing Ordinance. On July 16, 2002, Ms. Lackey filed a timely Notice of

Appeal to this Court.

10




ARGUMENT

Standard of Review

Under the Administrative Review Acf the scope of judicial review extends to all
guestions of law and fact presented by the record before the court. 735 ILCS5/3-110 (West
2000). The Appdlate Court’s role is to review the administrative decision, not the trid court’s
determination. Board of Educ. of Round Lake Area Schools v. Sate Bd of Educ., 292 1ll. App.
3d 101, 109,685 N.E.2d 412,417 (2ed Dist. 1997). On issues of statutory construction, this Court
reviews the lower court’s decision de nova. Heame v. Chicago School Reform Bd., of Trustees,
322 11I. App. 3d 467,475, 749 N.E.2d 411,418 (I* Dist. 2001).

l.

SECTION 8 RENTAL ASSISTANCE IS A “SOURCE OF INCOME" UNDER THE
CHICAGO FAIR HOUSING ORDINANCE.

A. The Commission has the uower to interpret the Citv’s ordinances: here the
Commission has determined that Section 8 assistance is a“ Source of Income.”

The primary issue in this case, whether Section 8 is a“Source of Income” under the
Chicago Fair Housing Ordinance, has aready been decided. The Illinois Supreme Court has
mandated, and this Court has held that “ courts will defer to an agency’ s interpretation of the
statute that it is charged to enforce.” Page v. The City of Chicago Comm ‘n on Human Relations,
and Patricia Barnes, 299 Ill. Al~p. 3d 450,463, 70 1 N.EZd 2 18 (1 * Dist. 1998), citing Cig of
Decatur v. American Federation of Stare, County & Mun. Employees, Local 268,122 I11.2d 353,

361,522 N.E.2d 1219 (1988). See also, Bloom Twp. High School Dist. 206 v. Illinois Labor

ReZations Bd, 3 12 III. App. 3d 943, 955, 728 N.EZd 612 (1st Dist. 2000) (“ Courts will defer to

an agency’ s construction of the statutes it administer unless the agency’ s interpretation is

11
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unreasonable or erroneous.” quoting The Board of Education of Community High School District
No. 155 v. lllinois Educational Labor Relations Board, 247 1ll. App.3d 337,344,617 N.E.2d 269
(1" Dist. 1993). This deference extends to City ordinances and statutes. Page at 299 Ill. App. 3d
450.

The Chicago Commission on Human Relations, the organization charged with
interpreting and enforcing the Chicago Fair Housing Ordinance, has unequivocally determined
that Section 8 isa* source of income” for the purposes of the Ordinance. (See Smith v. Wilmette
Real Estate & M&t. Co., CCHR Nos. 95-H-159 & 98-H-44/63,1999 WL 308207, (April 13,
1999); Smith v. Wilmette Real Estate & Mgt. Co., CCHR Nos. 95-H-159 & 98-H-44/63,2000
WL 33143681, (October 6,2000); Smith v. Goodchild, CCHRNo. 98-H-177, 1999 WL 308193,
(April 13, 1999); Lopez v. Arias, CCHR No. 99-H-12,2000 WL 2001023 (Sept. 20,2000);
McGee v. Sms, Case No. 94-H-13 1,1995 WL 907555, (October 18,1995); Hufv. American
Management & Rental Service, CCHR No. 97-H-I 87, 1999 WL 160528, (January 20,1999).
Similarly, the Commission has allowed source of income claims for persons who receive other
forms of government assistance. (Cooper v. Parkview Realty, CCHR 91 -FHO-48-5633,1992
WL 792873, (Sept. 8,1992) (Supplemental Security Income, Public Aid Assistance);
McCutchen v. Robinson, CCHX No. 95-H-84,1998 WL 307864, (May 20,1998) (Food Stamps
and Public Aid Assistance)). Therefore, if food stamps, public aid and other forms of
government assistance are considered a “ source of income” then a Section 8 voucher, whichis
Lgsed to pay for housing, is a also source of income.

Since 1995, the Commission has constantly and continually interpreted the Ordinance to
include Section 8 as a source of income. McGee CCHR 94-H-13 1 at 8. The leading case dealing

with Section 8 income under the Ordinance is Smith v. Wilmerre Real Estate & Management Co.,
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CCHRNo. 95-H-159 & 98-H-44/63, 1999 WL 308207 (Apr. 13, 1999).3 A. 082. C. 208. In
Smith, the Commission was asked to determine whether or not Section 8 was a * source of
incomeg” under the Chicago Fair Housing Ordinance. 1d. The Respondent contended that Section
8 was not a source of income under the Ordinance. However, this contention was rejected by the
Commission. Id. In denying the Respondent’s motion to dismiss, the Commission examined the
Ordinance in detail and found that Section 8 was a source of income for the purposes of the
Chicago Fair Housing Ordinance and that this was fully consistent with the aims of the federal
law. Smith supra. A. 082.

Therefore, it is clear that the agency charged with interpreting and enforcing the Chicago
Fair Housing Ordinance has, after careful analysis, determined that Section 8 funds are

considered a “source of income’ under the Ordinance.

B. Knapp v. Eagle River Property Management Corp., 54 F.3d 1272 (7ti Cir. 1995) does
not hold that Section 8 funds cannot be a“ source of income,” and does not control the

internretation of the Chicago Fair Housing Ordinance.

The lower court’s ruling in the present case relied heavily upon Knapp v. Eagle Property
Management Cog~., 54 F.3d 1272 (7& Cir. 1995). C. 430. Knapp does not control this case.
Knapp was an appeal by a plaintiff who had alleged racial discrimination, violation of the “take
one, take al” rule, and a pendent state claim of lawful source of income discrimination. Id. The
plaintiff in Knapp was a Section 8 recipient who sought to rent a unit from defendant Eagle
Property Management Corporation and’ was twice told that the building did accept Section 8
voucher holders. After she completed the application, the defendant’ s agent did nor accept
tenants With Section 8 vouchers. Knapp, 54 F.3d at 1275. A jury in the Federal District Court of

the Eastern District of Wisconsin found that the defendants violated 42 US. C. J 1437f((t)(1) @)

® The administrative agency’ s consistent interpretation and holding is entitled to deference. See
People ex rel. Speigel v. Lyons, 1 11l. 2d 409,414 (1953).
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by refusing to accept a Section 8 participant. The jury found the defendants liable and awarded
the denied Section 8 recipient $95,000 in compensatory damages. Knapp, 54 F.3d at 1276. This
award was eventually reduced and summary judgment was granted in favor of the defendant on
several of the counts. Id. The Seventh Circuit Court of Appeals, when reviewing the post-trial
judgments, declined to include Section 8 as a source of income under the Wisconsin statute,
stating: ‘While this form of assistance could arguably be included within the Wisconsin Act, we
decline to ascribe such an intent to the state legislature.. .” 1d. at 1282.

Godinezes and the circuit court’s reliance on Knapp is misplaced. First, the language in
Knapp, suggests that a state may.not make the Section 8 program mandatory: “It seems
guestionable, however, to allow a state to make a voluntary federal program mandatory”. Id.
Thisis not the holding of the case. The Kizapp court recognized that under the existing case law,
state statutes banning discrimination against Section 8 recipients were not preempted by the
federal law. See Attorney General v. Brown, 400 Mass. 826,5 11 N.E.2d 1103, 1106 (1987)
(“state law banning housing discrimination on the basis of housing subsidies, including rental
assistance, making the acceptance of section 8 voucher essentially mandatory, not preempted by
1437(f).*) Knapp 54 F.3d at 1282." Under the Chicago Ordinance, and the Commission’s cases

interpreting it, landlords are not required to rent to every Section 8 participantsin every situation.

' See also: Comm i? On Human Rights and Oppomnities v. Sullivan Associates, 250 Conn. 763,
774,739 A.2d 238 (1999); Franklin Tower One, UC v. N.M., 157 N.J. 602,622,725 A.2d 1104
(1999), (both deciding that 42 U.S:C. $ 1437(f) does not preempt state housing discrimination
laws' inclusion of Section 8 as a source of income.), and; “Nothing in Part 982 is intended to pre-
empt operation of State and local laws that prohibit discrimination against a Section 8 voucher-
holder because of status as a Section 8 voucher holder.” 24 CFR 982.53(d). See also, Weiland v.
TeZectronics Pacing Systems, 188 Il. 2d 415,423 (1999). Mrs. Lackey fully briefed the circuit
court on preemption, however, the Godinezes' did not argue, nor did the circuit court address
preemption in its decision. (Nevertheless, Mrs. Lackey’s full discussion of preemption can be
found at C. 408-09 in the record),
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S.R. 016. What landlords are required to do is give Section 8 recipients an opportunity to rent by
taking and fairly evaluating their application and submitting the unit, if necessary, to an
inspection. If the tenant is not otherwise qualified, for example due to poor credit, the landlord
may abstain from leasing the unit. Also, if the unit fails the inspection, the public housing agency
will not enter into an agreement with the landlord. S.RO16. The PI-I1A will provide alist of
necessary repairs to the landlord, but the landlord can choose not to make them, and, at this
point, the parties can go their separate ways. See the Godinezes expert testimony at C.308-09.
Thisisthe situation that occurred with Mrs. Lackey’s previous landlord and she properly did not
file acomplaint against him. A. 032. C. 402.

Knapp is a Seventh Circuit opinion, interpreting Wisconsin law, not Illinois law, and”
therefore, it is not binding in the case at bar. The holding in Knapp addresses whether Section 8
can be considered a source of income under the Wisconsin Open Housing Act, Wis. Stat. |
10 1.22(6), and the court, while acknowledging that Section 8 “could arguably be included within
the Wisconsin Act”, determined that it did not want to “ascribe such an intent to the state
legislature.. .” Knapp 54 F.3d at 1282. The Chicago Ordinance is broader than the Wisconsin
Statute construed in Knapp. Specifically, the Chicago Ordinance does not list or exclude any
specific sources of income. The Municipal Code of Chicago, 0 5-g-030 & 92-1 60-020(m),
broadly prohibits discrimination, based on “ source of income,” and defines “ source of income’
as “the lawful manner by which an individual supports himself and his or her dependents.”
(Chicago Municipal Code 2-1 60-020 (m), J-8-040; Regulation 1 O0O(32)). The Wisconsin Statute,
Wis. Stat. $101.22(6), prohibits discrimination based on a “lawful source of income.”

However, the Vis. Admin. Code j IND 89.01(8) limits this provision and instructs that a “lawful

source of income [includes] but is . . . not limited to lawll compensation or lawful remuneration
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in exchange for goods or services provided, profit from financial investments, any negotiable
draf?, coupon, or voucher representing monetary value such as food stamps, social security,

public assistance or unemployment compensation benefits.”. Id.

“Source of income” s defined by the Chicago Municipal Code is “the lawful mmer by
which an individual supports himself and his or her dependents.” (Chicago MimicipaZ Code § Z-
160-020(m), $5-8-040; Regulation 1 O0(32)). All of the words in the definition of “source of

income” have plain and clearly applicable meanings. The only quaification of “support” is that

it be “lawful.” No legitimate argument can be made that Section 8 funds do not provide “support”
or that the vouchers are unlawful. Thus, Section 8 vouchers are clearly included under the

Ordinance's definition of “source of income.”

C. Including Section 8 vouchers as a “ source of income” is consistent with the
purpose of the Ordinance.

The prohibition against “source of income” serves a number of very important interests to
the City of Chicago. First, HUD has approved demolition of over 100,000 dilapidated public
housing units by 2003 and will replace a majority Of those units with Section 8 vouchers. (U.S.
Dept. of Housing & Urban Da?, A New HUD: Opportunity for All, 1997 Consolidated Report 53
(1998)). Also, legidative action has vastly increased the allotments of Section 8 vouchers since

1999, with 200,000 additional vouchers provided for each year for the years of 1999,2000 and

2001. (Pub. L. 105-276, 105th Cong., 2d Sess. (Oct. 21, 1998)). As the demand for Section 8
vouchers increases, so does the demand for Section 8 housing.

Second, the Chicago Housing Authority (“CHA”) owns 38,000 public housing units,
“which are some of the worst housing in America.” (Plan for Transformation, January 6,2000,

available at http://www.thecha.org, (last visited Aug. 14,2002)). To improve the public housing
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situation in Chicago, the CHA will raze approximately 18,000 units, which will push
approximately 6,000 familiesinto the private market - that is, 6000 families added to the list of
Section 8 program participants. This, of course, includes neither already existing Section 8
program participants (95,3 10 as of Feb. 28,2003) nor new participants (23,382 citizens were on
the waiting list for Section 8 vouchers as of Feb. 28,2003) that did not, or are not now, living in
the soon-to-be or already demolished public housing units. (CHAC Inc. Report on Program
Operations-February 2003.)

Finally, the City of Chicago Fair Housing Plan for 2000-2004, a plan of action to combat
housing discrimination, expressly indicates that the city is relying on the Commission’s
continued interpretation of the Ordinance to include Section 8 vouchers within the definition of
“source of income.” Ci@ of Chicago Fair Housing Plan 2000-2004, p. 35. In fact, the City’'s Fair
Housing Plan points out that source of income discrimination was the “most frequent basis for
fair housing complaints’ and then lists four actions that will be taken in the future to eliminate
such discrimination - all of which are employed by the Commission. 1d. 35-36. Therefore, to
interpret “source of income” as not encompassing Section 8 vouchers would render Chicago’'s
2000-2004 plan worthless and take away the Commission’s and the City’ s most important
wegpon in the fight to end housing discrimination.

Inlight of the legidlative intent of the Section 8 program and the Chicago Fair-Housing
Ordinance, the lower court’s ruling in the present case would wholly defeat the purpose of the
Section 8 program as a deterrent to discrimination and segregated communities. To construe the
Ordinance to exclude Section 8 vouchers as sources of income will effectively clump all Section

8 participants into the relatively few buildings that do accept the Section 8 funds in low-income

areas of the city.
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D. The prevailing view in similarly worded statutes Tom other cities and states
indicates that Section 8 subsidies are a source of income.

After the federal court of appeals examined the plain language of the Wisconsin statute in
Knapp, the Supreme Court of New Jersey looked to the goals of the Section 8 program to
conclude that Section 8 subsidies are a “source of income” in Franklin Tower One, L.L. C. v.
NM., 725 A.2d 1104 (1997). In Franklin, atenant living without Section 8 assistance in an
apartment for five years was eventually accepted into the Section 8 program. When she
attempted to inform her landlord of her rent subsidy, the landlord refused to accept the Section 8
voucher. Id. at 1107. Focusing on the goals of the Section 8 program, the Supreme Court of New
Jersey held that the landlord was discriminating against her by denying her an opportunity to rent
solely because she would be paying rent with her Section 8 voucher. 1d. at 1114. The Court,
although recognizing that the statute did not specifically protect Section 8 vouchers as a source
of income, determined that doing so advances the goals of the Section 8 program. Id. Subsequent
to this decision, the New Jersey Legislature, showing its approval of the court’s interpretation,
repealed the statute in question and added an amendment to N.J. Stat. Ann. 5 ¢.10: 5-4 statute
which specifically includes Section 8 as a“ source of income”. It defined * source of income” as
all lawful income “used for rental or mortgage payments.” See NJ. Stat. Ann. $2A: 42-100
(repealed September i 2002) NJ. Sat. Ann. 6 C. 10:5-4 (2003).

Just as the Chicago legislature created the Housing Ordinance to protect against
discrimination for the “lawful manner by which an individual supports himself and his or her
dependents,” New Jersey sitnilarly intended its statute to “prohibit alandlord t?om refusing to
rent to a person merely because of objections to the source of the person’s lawful income.” N.J.

Assembly Commerce, Indust7y and Professions Committee, Statement to A. 994 (May 1, 1980).
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Thé governor of the state, after helping to enact the New Jersey statute, announced that its
purpose was “to protect corn housing discrimination [against] welfare recipients, spouses
dependent on alimony and child support payments and tenants receiving governmental rental
assistance.” Ofice of the Governor of NJ., News Release at 1 (Dec. 9, 198 1). The New Jersey
statute specifies “ source of income” as “any lawful income received by the person or the source
of any lawful rent payment to be paid for the house or apartment” and the intention of the New
Jersey legidlation is essentially identical to that of the Chicago City Council: helping to integrate
low-income tenants throughout the state. N.J.SA. 2A: 42-100. The New Jersey Supreme Court
concluded, “ The plain language of the statute, the legislative history, and our state' s important
policy of providing protection for low-income tenants all support the conclusion that the statute
encompasses Section 8 vouchers.” Franklin, 725 A.2d at 1112. See, N.J. Sat. Ann. 0 C.ZO:M
(2003).

Two years after Franklin, the Supreme Court of Connecticut agreed that including
Section 8 subsidies as a source of income furthers the state’ s goals of prohibiting discrimination
in Comm iz on Human Rights and Oppotiunitie.s v. Sullivan Associates, 739 A.2d 238 (Corm.
1999). In Qullivan, the defendant landlord had a standard policy in renting its properties that
prevented Section 8 recipients from ever being considered as tenants because of their source of
income. Id. at 242. Connecticut's anti-discrimination statute prevented the refusal of arental unit
due to an applicant’s “lawful source of income.” Since Section 8 subsidies are considered a

_2“ lawful source of income,” the Supreme Court of Connecticut reversed the lower court’s ruling
held that the defendant landlord could not discriminate against Section 8 recipients. Id. at 247.
The Connecticut statute is written similarly to the Chicago Ordinance, prohibiting

discrimination against a person’s “lawful source of income.” Connecticut General Satutes $
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46a-64c (a)(l). Though portions of the Connecticut statute clarify “lawful source of income” to
include “income derived fkom socid security, supplemental security income, housing assistance,
child support, alimony or public or general assistance,” the thrust of the definition and intent of
the statute isidentical to Chicago’sliberally phrased ordinance. Connecticut General statutes $
46a-63 (3). The intent of both statutes, as well as similar statutes in other states and cities, isto
protect discrimination against a person’s “lawful source of income.” The only differenceliesin
the respective state’s | egislation enumerating the various sources of income.” The City of
Chicago’ s requires the regulation to be applied liberally to prevent even the least detectable
forms of discrimination. The Chicago Ordinance differs from Connecticut’ s only in that it does
not list examples of sources of income.

As other jurisdictions pass statutes that include discrimination because of source of
income, it indicates that housing issues are local and more susceptible to regulation by local
governments. Therefore, the Chicago Fair Housing Ordinance does not allow a landlord to
refuse to permit a Section 8 participant Tom applying for the rental of the unit solely because
that individual’ s source of income. If Section 8 funds are held to be a*“source of income,” then
landlords cannot refuse to allow a Section 8 participant to apply for the unit solely because they
intend to pay a portion of their rent with Section 8 funding. Instead, the landlord must make a

good-faith effort and give a potential tenant the opportunity to apply under the Section 8

program-

* There are other states and cities besides New Jersey, Massachusetts and Connecticut that have
acted to prohibit discrimination in rental housing based on the source of income of the tenant:
Maine, Minnesota, North Carolina, Utah, Vermont, District of Columbia, City of Seattle,

Washington and City of Champaign, Illinois to name a few.
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THE CHICAGO COMMISSION ON HUMAN RELATIONS DETERMINATION THAT
THE GODINEZS DISCRIMINATED AGAINST hfRS. LACKEY BASED ON HER
SOURCE OF INCOME WAS NOT AGAINST THE MANIFEST WEIGHT OF THE

EVIDENCE.
An agency’ s findings of fact are held prima facie true and correct on appeal. 735 ILCS

5/3-110 (FV”[ 2001). “Judgment is against the manifest weight of the evidence only if the
opposite conclusion is clearly evident, or when the finding appears to be unreasonable, arbitrary,
or not based upon the evidence.” Jacl%on v. Retirement Board of the Policemen ‘s annuity &
Benefit Fund, 293 I1l. App. 3d 694,698,688 N.E.2d 782 (1 * Dist. 1997). If the record supports
the Commission’s decision and is well reasoned and proper, then its ruling cannot be held against
the manifest weight of the evidence. Page v. The Ciq of Chicago, 299 Ill. App. 3d 450,464,
466,702 N.E.2d 218 (1" Dist. 1998). ,The reviewing court cannot reweigh the evidence and the
agency’ s decision must be sustained if areview of the record reveals any evidence to support the
decision. Id When an Illinois court reviews a decision by a commission, the commission’s
factual findings and conclusions on questions of fact are held to be prima facie true and correct.
Raintree Health Care Ctr. v. Illinois Human Rights Comm In, 173 111.2d 469,479; 672 N.E.2d
1136, 1141 (1996).

In theinstant case, it is clear that the Commission evaluated all the evidence, and heard
testimony from representatives for both sides before rendering its decision. In fact, even the
circuit court did not question the Commission’ s findings of fact, and only questioned whether
Section 8 is a source of income under the Chicago Fair Housing Ordinance. A. 047. C. 417-19.
As set forth above, it is clear that under any reasonable method of interpretation, and certainly
from the intent and purpose of the Ordinance and the Commission’ s interpretation of the Chicago

Fair Housing Ordinance as awhole, that Section 8 is considered a*“ Source of income” under the
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Ordinance. Therefore, the Commission’s ruling that the Godinezes violated the Ordinance when
they denied Ms. Lackey an opportunity to obtain housing based on her use of Section 8 fundsto

pay for such housing is not against the manifest weight of the evidence and the Commission’s

decision should be affirmed with costs and fees to Defendants.

TEIE CHICAGO COMMISSION'SAWARD OF ATTORNEY'SFEESAND COSTSTO
TEIE DEFENDANT WASNOT AN ABUSE OF DISCRETION.

The Appellate Court has clearly decided that the Chicago Commission has the authority
to award punitive damages, compensatory damages, and attorney’ s fees and costs to a prevailing
party in an action for discrimination. See Page v. The City of Chicago, 299 Ill. App. 3d 450,469,
702 N.E.2d 218 (1" Dist. 1998) and Becovic v. The City of Chicago, 296 1. App. 3d 236,694
N.E.2d 1044 (1’ Dist. 1998). The inquiry of whether the amount of the award is proper is
reviewed under an abuse of discretion standard. I1d. 494,649 N.E.2d 1044 (1" Dist. 1998) citing
Raintree v. 111. Human Rights Comm ‘n 173 111.2d 469,494 (1996). In Becovic, “ the very size of
the record on appeal indicat[ed] considerable work was apparently done in pursing [the] suit,”
because, “depositions were taken, a conciliation conference an a pretrial hearing was held, and
eventudly a 111 hearing was conducted.” 1d. at 24 1.

In the instant case, the amount in damages awarded of $5,610.00 to Mrs. Lackey and
$16,284.00 in attorneys feesis commensurate with the injury and legal work donein the case to
redress that injury. Further, these amounts are particularly reasonable under an abuse of
discretion standard in light of controlling case law. (See Page, 299 IIl. App. 3d at 230-3 1,
approving a award of $6,000 in damages and $35,052.02 in fees and costs; Becovic, 296 1.
App. 3d at 241-43, approving a award of $2,500 in damages and $14,630 in fees and costs;

Brewington v. lllinois Dep ‘t of Corrections, 16 1 I1l. App.3d 54, 65, (1 ¥ dist. 1987), approving an
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award of $12,669 in attorney’s fees even when no damages were awarded citing the important

issue of vindication of civil rights.) Accordingly, the damages awarded to Mrs. Lackey in this
case cannot be classified as an abuse of discretion. Furthermore, as the analysis conducted in
Becovic, here too, the size of the record on appeal indicates considerable work was done, as
Defendant conducted depositions, participated in a conciliation hearing, and after settlement
attempts failed, handled all aspects of pre and post hearing matters.

Accordingly, the record in this case indicates that the Commission’s award of feesto the

Defendant was not an abuse of discretion.

CONCLUSION

For.the reasons set forth in this brief, the Judgment of the lower court should be reversed,
the decision of the Chicago Commission on Human Relations should be a& med, and the case

should be remanded for determination of reasonable attorney’s fees for this appeal .

Respectfully Submitted,

JUNE E. SQLIV?%ACKEY

‘?/ZAttomey for Mrs. Lackey

J. Damian Ortiz

Zachary Hotle (Senior Law Student)
The John Marshall Law School

Fair Housing Legal Clinic

28 E. Jackson Blvd.

Suite 500

Chicago, Illinois 60604

(3 12) 786-2267

Date: March 24,2003
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| certify that | served the foregoing Brief of Defendant-Appellant by causing three
copies of it to be placed in an envelope, with proper first-class postage affixed, directed
to the persons named below at the indicated address, and causing that envelope to be

deposited in the United States mail at 28 E. Jackson, Chicagd, Illinois on 24* day of

March, 2003.

/} amian Ortiz, Attorney
Persons served:
Douglas Graham

Komfeld & Caplan
29 S. LaSalle, Suite 330
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City of Chicago
COMMISSION ON HUMAN RELATIONS
740 N. Sedgwick, Third Floor
Chicago, IL 60610
(312) 744-411 1 IVoice]
(312) 744-1081 [Facsimile] / (312) 744-1088 [TTY]

INTHEMAT-&ROF

June E. Sullivan-Lackev
COMPLAINANT,

[ A Y4

AND i Case No. 99-H-89
>
Julio & Carlos Godinez N
RESPONDENT. s
ORDER

To:  J. Damian Ortiz, Esq. Fred Caplan, Esq.

John Marshal Law School Kornfreld & Caplan

Fair Housing Legd Clinic 29 S. LaSdle ., Ste. 330

25 E. Jackson Blvd., Ste. 500 Chicago, IL 60603

Chicago, IL 60604

YOU ARE HEREBY NOTIFIED that, on Julv 18. 2001, the Chicago Commission on Human
Relations issued a ruling in favor of Complainant in the above-captioned matter. In short, the Commission
ordered Respondents to pay damages in the amount of $5.610.00 plus interest to Complainant and to pay
the City of Chicago a fine of $2A8.0@ndings of fact and specific terms of the ruling are enclosed.

Pursuant to Commission Regulations 100( 14) and 250.150, to apped this decision, parties may file
a petition for a common law writ ofcertiorari with the Chancery Division of the Circuit Court of Cook
County according to applicable law. However, because atorney’s fees proceedings in this matter are now
pending at the Commission, such a petition cannot be filed until after the issuance of the Commission’s
Find Order concerning those fees.

Compliance with this Order shall occur no later than 3 1 days from the date of the Final Order
concerning attorney’s fees. Reg. 250.210.

By: CLARENCE N. WOOD, Chairman
for: CHICAGO COMMISSION ON HUMAN RELATIONS

Date Mailed: July 19,200l

I Sull-Lack.Cvr
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City of Chicago
COMMISSION ON HUMAN RELATIONS
740 North Sedgwick, 3" Floor
Chicago, Illinois 606 10
(3 12) 744-41 11 (Voice)/ (3 12) 744-1088 (TTY)

INTHEMATTEROF:

JU-NE E. SULLIVAN-LACKEY,
Complainant,

Case Nd. 99-H-89

and

JULIO and CARLOS GODINEZ,
Respondents.

VoV Vv VOV Vv v v v

FINAL RULING ON LIABILITY AND DAMAGES

On August 11, 1999, Complainant June E. Sullivan-Lackey filed a complaint with the City
of Chicago Commission on Human Relations (“ Commission”) alleging that Respondents Julio
Godinez and Carlos -Godinez violated Section j-08-030 of the City of Chicago’'s Fair Housing
Ordinance (“FHO”) by discriminating against her on the basis of her source of income when they
refused to rent her an apartment. Specifically, Complainant alleges that Respondents were unwilling
to rent her an apartment because she intended to use a Section 8 voucher to pay a portion of the rent.

On December 16, 1999, the Commission issued an order fmding that there was substantia
evidence of the alleged violation. After the case did not settle at the Conciliation Conference, an
Administrative Hearing in this matter was held on August 29,2000. The parties subsequently filed
post-hearing briefs. Based upon the evidence adduced at the hearing, and having carefully
considered the arguments set forth in the parties briefs, the Hearing Officer issued his first

Recommended Decision. Respondent’s objected to that Recommendation and Complainant

responded to the objections. The Hearing Officer then issued his Final Recommended Decision.
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The Commisson's Board of Commissoners, having reviewed the evidence and arguments, hereby

rules as follows.

I. EINDINGS OF FACT

In April 1999, Complainant was required to search for a new apartment. She had a Section
8 voucher and her then-current apartment had failed its Section 8 inspection.”  complainant needed
to move quickly because her voucher was set to expire on May 10, 1999. If she did not vacate her
apartment and move into a new -agoartment before May 10, she stood to lose her Section 8 digibility
(Tr. 16)

Complainant’ s daughter encouraged her mother to apply for an apartment inthe building
where the daughter resided. An apartment on the first floor of the building was then vacant. (Tr.
16) The building was owned by Respondent Julio Godinez and managed by him and his son,
Respondent Carlos Godinez. (Tr. 98, 133)

On April 23,1999, Carlos Godinez showed Complainant and her daughter the vacant first-
floor. gpartment. (Tr. 17, 8 1) Complainant liked the apartment because it would permit her to live
in the same building as her daughter (and grandchildren) and because it was on the first floor,

obviating the need for her to climb any stairs, which was hard for her because of a medica condition.

(Tr. 16-18, 86)

| A Section 8 voucher is a form of assistance provided by the federal government “[flor the
purpose of aiding low-income families in obtaining a decent piace to live and, of promoting
economically mixed housing.” 42 U.S.C.S. §1437f(a). Under the Section 8 voucher program,
tenants pay in rent an amount not exceeding 30% of their income and the local public housing
authority pays the landlord the remainder of the market rent. 42 U.S.C.S. 5 1437f(0).
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After viewing the apartment, Complainant and her daughter went to the building office where
Carlos Godinez gave Complainant an application to complete. She did so, and handed the completed
application back to him together with the required $25.00 fee. Carlos Godinez then issued
Complainant areceipt. (Tr. 17- 18,20-2 1,26, 81)

Carlos Godinez also reviewed the application at that time. In light of the fact that
Complainant appeared not to be employed, he inquired as to how she intended to pay the rent.
Complainant responded that she had a Section 8 voucher. Godinez then stated that he did not accept
Section 8 vouchers because he did not want to be “audited” and that she could only have the
apartment if she agreed to pay the $600 monthly rent in cash. (Tr. 17-18,28-29,82, 102)

Within the next couple of days, Complainant’s daughter found a tom piece of her mother’'s
application lying on the floor in the common area of the building on the route which one would
follow to take out the garbage. (Tr. 103-05, 109, Ex. 4)

Complainant ultimately lost her Section 8 voucher and was forced to find aternative housing
in early May 1999. (Tr. 51-54) She stayed with her sster-in-law, cousin and daughter for varying
periods between May and August 1999, when she rented an apartment in Country Club Hills,
[llinois. (Tr. 19)

Subsequent to Carlos Godinez’ refusal to rent Complainant the vacant apartment in their
building, two law students serving as testers for the John Marshall Law School Fair Housing Legal
Clinic, telephoned Julio Godinez to inquire about apartments in the building. In each of those
instances, Julio Godinez stated that he did not accept Section 8 vouchers. (Tr. 92- 95) It is not

disputed that Respondents have never had a Section 8 tenant in their building.
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While conceding that they had shown Complainant the gpartment at issue and given her an
application, Respondents denied that they refused to rent it to her. They testified, instead, that
Compiainanr left with the application and never returned it. The Commission adopts the fading that
this testimony was utterly incredible. To accept Respondents’ version of what happened would
require concluding that Complainant, who was desperate to movei’paid Respondents $25.00 and then
chose never to follow up on an apartment which met her needs in a building where her daughter
aready lived, culminating in the loss of her Section 8 voucher. Moreover, Respondents did not
offer any explanation for how Complainant's daughter came to recover a completed portion of her
mother’s alegedly unsubrnitted application on the floor in a common area of the building.
Respondents also denied that they ever said that they would not accept Section 8 vouchers.
The Commission agrees that those denids, too, were unconvincing. Compiainant, her daughter and
the two student testers all testified that Respondents had made such statements to them at various
times. The students' testimony in that regard, wholly unclouded by any pecuniary stake in the
outcome of the case, was particularly compelling.
Accordingly, the Commission concludes that Respondents refused to rent Complainant an

apartment because she intended to use her Section 8 voucher to pay the rent.

1. CONCLUSIONS OF LAW

Section 5-08-030 of the FHO provides in part:

It shdl be an unfair housing practice and unlawful . . . .

A. To make any distinction, discrimination or restriction against any person in the price,
terms, conditions or privileges of any kind relating to the sale, renta, lease or occupancy
of any real estate used for residentia purposes in the City of Chicago . . . predicated upon
the . . . source of income of the prospective or actua buyer or tenant thereof.
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The Chicago Human Rights Ordinance and the Commission’s Regulations in turn define the term
“source of income” as “the lawful manner by which an individua supports himself or hersdf and his
or her dependents” Chicago Municipa Code $2-160-020(m), $5-08-040; Regulation 1 OO(32).

Thus, in light of the Commission’s factual finding that Respondents refused to rent
Complainant an apartment because she intended to use a Section 8 voucher, if a Section 8 voucher
constitutes a source of income within the meaning of the Ordinance and Regulations, then
Respondents action was unlawful.

Respondents insist that a Section 8 voucher cannot be held to congtitute a source of income
under the FHO. If it does, they maintain, then every landlord approached by a prospective tenant
wishing to use a Section 8 voucher would perforce be required “involuntarily” to subject himsef to
the requirements of the Section 8 program. In particular, such an interpretation would require
Respondents, whose apartment is not currently Section 8 “certified,” to seek such “certification,”
even if they do not otherwise wish to do so. Nor is there any certainty, they argue, that the gpartment
would pass the necessary inspection or that the rent they wished to charge would fall within the
Section 8 guidelines. According to Respondents, then, because there is no legal requirement that
they participate in the Section 8 program, the Commission cannot compel them to participate by, in
effect, finding them liable for discrimination if they refuse.

Respondents argument is not convincing or supported. The Commission has previoudy held
“that a complainant can prove source of income discrimination by showing that they were denied
a rental opportunity because they intended to make use of Section 8 funding.” Smith. et al. v.

Wilmette Real Estate & Management Co., CCHRNo. 95-H-159 & 98-H-44/63, a 8 (April 13,1999)

(“Smith 17);_see dso Smith v. Goodchild, CCHRNo. 98-H-177 (April 13,1999); Huff v. American
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Management & Rental Service, CCHR No. 97-H-I 87 (Jan. 20, 1999); McGee v. Sims, CCHR No.

94-H-13 1 at 8 (Oct. 18, 1995). In Smith I, sup-a, in particular, the Commission exhaustively
considered and rejected the argument that a landlord's refusal to accept a Section 8 voucher was not
a potentia.violation of the CFHO.

Although Respondents do not cast their position in precisely the same terms, their argument
is, in reality, the same argument that the respondents (more artfully) madeintsw federal
law that crestes the Section 8 program, the Housing and Community Development Act of 1974,42
U.S.C. S. $1437f, preempts the- Fair Housing Ordinance insofar as the Ordinance has the effeciof
rendering a landlord’s participation in the otherwise voluntary Section 8 program mandatory. Put

-differently, they claim that a landlord has a federal “right” not to participate in the Section 8

program, which a local ordinance may not deprive him of.

The Commission squarely rejected this view in $mitheln aptang the Housing and
Community Development Act of 1974, Congress did not, the Commission held, intend to preempt
state laws and loca ordinances like the FHO. Smith | examined each of the possible circumstances
in which a finding of preemption would be warranted and found them lacking. Thys, the
Commission held that the federa statute did not expresdy preempt loca regulation, that Congress
had not intended exclusively to occupy the field, and that there was no actual conflict between
federal law and the FHO because it was possible to comply with both. Smith I, at pp. 13-30. In
reaching this conclusion, the Commission stated explicitly that “‘[nlothing in the [federd] dtatute
.. mandates that landlord participation be voluntary, nor is there any provision that prohibits states

from mandating participation.”” Smithl,atp. 19(quotingFranklinTowerOne.L.L.C.v.N.M., 157

N.J. 602, 619-20,701 A.2d 1104, 1135 (1999).
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The Commission fmds it unnecessary to reprise a length the reasoning in Smith I, which is
fully applicable here. Respondents’ attorneys have not seen fit even to mention Smith | or the
Commisson’s other decisions in this area, let aone attempt to distinguish them.?

Accordingly, the Commission affirms and adopts herein our prior reasoning and holdings that
a landlord's refusal to rent an apartment because of the prospective tenant’s intention to make use
of a Section 8 voucher may condtitute source of income discrimination. E.g., Smith I, supra.

It follows, therefore, that a landlord who is approached by a prospective Section 8 tenant has

a duty to seek approva to accept Section 8 for the unit in ‘question. Ordinarily, fulfilling this duty

should not prove burdensome. Respondents' own expert witness testified that the necessary

7 The Commisson, like the Hearing Officer, is troubled by the conduct of Respondents attorneys
in thisregard. They assert in footnote 1 of their brief that it “is highly unlikely that a court of law
would find a Section 8 subsidy to be a ‘source of income.”” But, as described above, the
Commission has clearly and repeatedly so found. Respondents’ assertion, accordingly, can only
mean one of three things: (1) they are unaware of our prior decisions; (2) they have deliberately
chosen to ignore the decisons; or (3) they do not believe the decisons have any precedential weight
(presumably because they were rendered by the Commission and not by a “court of law”). As to the
first possbility, particularly in light of the fact that Complainant cited the Commission’s relevant
authority both at the hearing and in her brief, ignorance of the decisionsis inexcusable. Asto the
second possibility, if Respondents attorneys deliberately ignored the authority, then they violated
the duty they owe to this tribuna to discuss dl relevant precedent. Findly, if Respondents attorneys
thought the authority is not entitled to respect, whether because the Commission is not a court. or
otherwise, they are just wrong. Commission Regulation 240.620(d) states explicitly that “[a]11
decisons of the Commisson shal have precedentid vaue”

Moreover, Respondents claim that a “court of law” would not hold that a Section 8 subsidy
constitutes a source of income is not true in any event. Courts from other jurisdictions have aready
%0 hed, in judicid decisons which Respondents aso ignore. See. e-p., Franklin Tower One L.L.C.
v. N.M., 157 N.J. 602, 701 A. 2d 1104 (1999); Cornrnisson on Human Riehts and Ouuortunities
v. Sullivan, 250 Corm. 763, 739 A.2d 238 (1999). It is true, as Respondents point out, that the
Seventh Circuit held in Knaon v. Eagle Prooeitv Management Corn., 54 F. 3d 1272 (7th Cir. 1995),
that the term “source of income” in the Wisconsin Open Housing Act, Wis. Stat. 4 10 1.22(6), should
not be read to include a Section 8 voucher. However, the Commission discussed Knanu at ler@h
in Smith I, and found it distinguishable. The Commission reaffirms that reasoning here.
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requirements to obtain Section 8 approval are usually essly satisfied. (Tr. 7 1-73); accord Franklin

Tower One, 157 NJ. at 621 (remarking that the Section 8 program requirements are not “overly
burdensome™). The Commission now holds that alandlord must make at least a good faith effort
to comply with the requirements. Respondents’ assertion that any attempt they might have made
to obtain Section 8 approval might have proved futile - pecause their building might not have

passed inspection -- *Ls beside the point. The mere possibility that a property may not be approved
cannot excuse arefusal to seek the necessary approval in the first place.3 And again, in the insranr

case, the evidence conclusively demonstrated that Respondents were unwilling Jo rent to a

prospective tenant who wished to use Section 8 funds under any circumstances.’

X Respondents point out that the reason Complainant had to move was because her former
residence failed its annual Section 8 re-inspection, a circumstance which they describe as the
“primary cause of Complainant’s lack of Section 8 housing.” The implication of Respondents
observation is not clear. Respondents may be suggesting that the fact that Complainant’s former.
building failed its re-ingpection is evidence that complying with the requirements of the Section 8
program is not as straightforward as the testimony (of Respondents' own expert) at the hearing
indicated that it is. Because Respondents did not offer any evidence as to why Complainant’s
building may have failed its inspection, however, the Commission has no basis upon which to draw
such an inference. Alternatively, Respondents may be seeking to shift the blame for their own .
unlawful conduct onto Complainant’s prior landlord. That won't work. Irrespective of what
Complainant’s former landlord may or may not have done, or whether Complainant might have had
a cause of action against him, Respondents are responsible for theii own refusal to consider

Complainant for a tenant.

“  This opinion should not be read entirely to foreclose the possibility that a landlord might be able
to demonstrate that, in individuaized circumstances, renting to a Section 8 recipient would be so
burdensome as to congtitute a legitimate, nondiscriminatory reason for reecting the applicant. Cf.
Attomev General v. Brown, 400 Mass. 826, 511 N.E. 2d 1103 (Mass. 1987) (observing, without
deciding, that a substantial loss of revenue might constitute such a nondiscriminatory reason).
Similarly, a landlord’s refusa to accept a.Section 8 voucher might be justified where doing so would
require the midterm modification of an existing lease for an apartment aready promised to someone
elseasitwasin Lopez v. Arias, CCHR No. 99-H-12 (Sep. 12, 1999). Aswe noted in Smith et al.
v. Wilmette Real Estate & Mat Co., CCHR Nos. 95-H-159 & 98-H-44/63 (Oct. 6, 2000) (“ Smith
11"), however, “[t]he circumstances under which the burden created by the Section 8 program

8
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Accordingly, the Cornmissionconcludes that Respondents violated Section 5-08-030 of,the

Fair Housing Ordinance when they refused to rent Complainant an apartment because of her desire

to use her Section 8 voucher to pay a portion of the rent.

I11. DAMAGES, FINES & FEES

Complainant seeks damages to compensate her: (1) for the economic losses she suffered;. (2)
for her emotional distress; and (3) to punish Respondents for their unlawful conduct. The
Commission considers each of the requested types of damages in turn. It also addresses interest on

the damages, the fme for violating the Ordinance, and Complainant’s attorneys fees.

A) Economic Losses

Complainant first asks that she be awarded compensatory damages for the higher housing
codts she was forced to incur as a consequence of Respondents discrimination and for the money
she spent to temporarily store her goods. She also seeks the return of her application fee.

It is settled law that a prevailing complainant is entitled to recover the difference between
the rent she was forced to pay and the rent she would have paid but for the unlawful discrimination

visited upon her. E.e, Huff v. American Manaeement & Rental Service; CCHR No. 97-H-| 87

requirements will rise to the level sufficient to excuse a landlord's participation are limited.” Smith
I, at 22-23. In order for a landlord to demonstrate that the purported burdens created by the Section
8 program constitute a legitimate, nondiscriminatory reason justifying his or her refusal to
participate, he or she must make a particularized showing that the burdens would be substantial m
him or her. A genera or speculative assertion that a building might fail inspection, or that the desired
rent might not be approved, such as advanced by Respondents here, is not sufficient. ]Smith I, supra

and Lopez, supra.
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(January 20, 1999); McCutchen v. Robinson, CCHR No. 95-H-84 (May 20,1998). For her original

apartment, Complainant was paying $362.00 per month (out of a total monthly rent of $678.00, with
the balance being paid by Section 8). (Tr. 12) Presumably, her share of the rent for the apartment
in Respondents’ building would have been the same, or perhaps even a bit less, as Respondents
apartment rented for $600.00. After Respondents discriminated against her, Complainant secured
a new agpartment at a rent of $809.00 per month. (Tr. 5 1) She was forced to pay this entire amount
herself because she had lost her Section 8 voucher in the interim. Thus, she clams damages for the
difference between the $362.00'jer month she would have paid to Respondents and the $809.00 per
month she paid instead, i.e. $447.00 per month. She seeks this differentia for the five-month period
between August 1999 and January 2000. The total she seeks, then, is, S2,235.00.’

Respondents argue that Complainant’s rent differential damages are not recoverable because
she could have found an apartment before her Section 8 voucher expired and because the apartment
she ultimately chose to rent was unnecessarily expensive. Respondents failed to provide persuasive
evidence to support this affirmative defense. While Respondents’ assert in their brief that there
likely was other available Section 8 housing reasonably near their building, they did not offer any
evidence to that effect at the hearing. On the contrary, the sole evidence addressed to that point was
Complainant’s testimony that there were no suitable Section 8 apartments to be found. Thus, on the
record, there is no basis to conclude that Complainant could have secured alternative Section 8
housing before her voucher expired or that her efforts in that regard were not diligent. Nor, on the

facts presented, is there occasion to find fault with her decison to rent a somewhat more expensive

' $809 less $362 is $447, not $437 as stated in the Recommendations. Fivemonths ofpaying $447
in additional rent is a total of $2,235.00, the amount awarded.here.
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apartment, especially for only five months. Although there might be circumstances in which the
extra expense of a higher rent might be deemed excessive, the additiona rent Complainant paid was
not unconscionable and, again, Respondents did not offer any evidence as to what a reasonable rent
for the neighborhood would have been. Failure to mitigate damages, which is essentially what

Respondents accuse Complainant of here, is an affirmative defense and so Respondent’s burden to

prove. E.n., Griffiths v. DePaul Univ., CCHR No. 95-E-224 (April 19,2000) and cases cited therein.

Respondents smply failed to introduce evidence sufficient ,to sustain their burden.

Complainant is aso entitled to recover the costs she incurred for temporarily having to store
her possessions. Because Complainant ultimately could not afford the higher rent she was forced
to pay, she was forced to move once again and to store her possessions for an additiond five months,
at acost of S170.00 per month, or atotal of $850.00. (Tr. 43) Such ancillary expenses stemming

from adiscriminatory act are compensable. See, e.g., Hussan v. Decker, CCI+RNo. 93-H-13 (Nov.

15, 1999) (allowing the recovery of moving costs). Respondents maintain that they are not liable
for the storage charges Complainant incurred when she was unable to afford the rent on her new
apartment. In their view, Complainant should have rented their apartment for $600.00 per month,
.even if she had to pay cash, because it till would have been cheaper than paying the $809.00 she
ultimately did.

There are two problems with this argument. First, there is no evidence that Complainant
knew or should have known at the time she was discriminated against that she would ultimately be
forced to pay a higher rent than Respondents were charging. Second, there is no evidence that, over
an extended period of time, Complainant could have afforded even the lesser rent for Respondents®
apartment, if she was forced to pay in cash. It is not clear, therefore, that Complainant would not

have incurred the storage charges at issue even had she moved into Respondents building.
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We dso note in passing that the storage charge for which Complainant seeks reimbursement,
i.e. $170.00 per month, is Stibstantialy less than the monthly rent differentiadl of $447.06 to which
the Commission holds Complainani is entitled for the period she was actually living in her new
apartmen;. From that perspective, Respondents are getting off cheaper than they otherwise would;
had Complainant had the means to remain in her apartment, they would have continued to be liable
for the full $447.00 rent differentia rather than just the S 170.00 storage charge.

Complainant is also entitled to the return of her $25.00 application fee, which Respondents
do not dispute. Accordingly, Cdmplainant is entitled to compensatory damages for the economic

losses she suffered, in the total amount of $3,110.00.

B. Emotional Distress Damages
Complainant next seeks to recover damages for her emotional distress. In a proper case,
emotional distress damages are recoverable under the FHO. E.g., Chicago Municipa Code, 92- 120-

51 O(I); Figueroav. Fell, CCHR No. 97-H-5 (Oct. 21, 1998); McDufi v. Janet-t, CCHR No. 92-

- FHO-28-5778 (May 19,1993). Complainant testified that, as a consequence OfRespondents refusa
to rent her the apartment, she felt degraded and angry, and became depressed. (Tr. 29-30).
Complainant also testified that her diabetes, hypertension, angina and kidney disease were
exacerbated by stress resulting from being denied the gpartment, which led to her being hospitalized.
(Tr. 13-14,3541)

Respondents maintain that, under Illinois law, unless a person is exposed to actua physica
danger, emotiona distress damages may only be recovered where they flow from an intentiona act.
Because they “wanted” to rent to Complainant (if she paid cash) and did not do so only because they

12
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declined to enter into a contract under Section 8, Respondents contend that their acts were,
somehow, not intentiond.

The Commission fmds this argument is nonsensical. Assuming, argue& o, that intent is a
necessary eement of a claim for emotiona distress damages’ Respondents clearly acted with the
requisite intent here. Their refusal to accept Complainant’s Section 8 voucher was anything but
accidental. It was, rather, adeliberate act on their part. The fact that they were willing to rent her
the apartment ifshe paid cash is irrlevant. The unlawful act they are charged with, and intentionaly
committed, was refusing to accept a Section 8 voucher.

Nevertheless, the Commission does not believe that Complainant is entitled to the full extent
ofemotiona distress damages which she seeks. She is entitled to the damages which are attributable

to the wrongful refusal to rent. E.g., Bamett v. T.E.M.R. Jackson Rental. et a., CCHRNo. 97-H-3 1

(Dec. 6,2000). This includes compensation for the anger, degradation and depression she testified

that she felt due to the discrimination.
Her clam that her pre-existing diseases were exacerbated by Respondents discrimination,

however, is too attenuated to permit recovery. For example, Complainant testified that her need for

didysis trestments increased from three times pe|"]da before the discrimination to five times per.day

*  The authority that Respondents cite for this proposition, Adams v. Sussman & HertzberG 292
ILApp.3d 30, 684 N.E.2d 935 (1997), deals with the elements of the tort of intentiona infliction
of emotional distress under Illinois common law. It says nothing about the circumstances under
which damages for emotional distress are recoverable in any other type of action. Further, he
Commission has repeatedly set forth the factors it was to determine the amount of emotional
distress damages it awards for violations of the FHO. & Fieueroa v. Fell, supra; Nash/Dembv
v. Sallas Redtv & Sallas, CCHR No. 92-H-128 (May 17, 1995). In any event, because, as
discussed below, Respondents acted intentionally here, there is no need to address this issue any

further.
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afterward. (Tr. 33) She also testified that she began to take additional medicines. (Tr. 33-34) She
did not offer any medical evidence, however, linking the deterioration inher health to the acts of
Respondents.  And, in the absence of such testimony, the Commission is not in a position to find
that her worsening health was attributable to anything other than the normal progression of the
underlying diseases from which she already suffered.

In Nash/Dembv, supra, the Commission articuiated its standards for awarding emotional
distress damages. Without repeating the lengthy list of factors articulated there in its entirety, the
facts in this case suggest that an” award of less than $5,000.00 is appropriate. The Commission notes,
in particular, that the discriminatory conduct consisted of a single, discrete act; it involved a refusa
to rent rather than harassment; it was not particularly egregious; it did not involve malice or the
uttering of epithets, and Complainant’'s physical symptoms identified were not clearlylinked to it.
In light of the foregoing, and based upon the entire record adduced at trid, the Commission finds

that an award of $2,500.00 is warranted.

C. Punitive Damages

Finaly, Complainant has requested that punitive damages be assessed against Respondents.
Although the Commission is empowered to award punitive damages for a violation ofthe FHO, e~..

Page v. City of Chicago, 299 I11. App. 3d 450, 701 N.E.2d 218, 228 (1st Dist. 1998); Castro v.

-.Geoxeououlos, CCHR No. 9 1 -FHO-6-559 1 (Dec. 18, 1991), the Commission finds that punitive

damages should not be assessed against Respondents here. While Respondents wilfully refused to
rent Complainant an gpartment because she wanted to use her Section 8 voucher, ,the Commission

finds that Respondents were operating under a good faith belief that they were not legaly obrigated
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to participate in the Section 8 program. While that good faith belief does not excuse their violation
of the law, or their responsibility for the damages they caused, it does militate against an award of

punitive damages. See Pudelek/Weinmann v. Bridgeview Garden Condo. Assoc.. et d., CCHR-No.

99-H-39/53 (Apr. 19,2001); McCuthen v. Robinson, CCHR No. 95-H-84 (May 20, 1998)

This is not to say that there might not be circumstances in which an award of punitive
damages predicated upon arefusal to rent to a Section 8 tenant would be warranted. Nor does the
Commission mean to suggest that a good faith belief in the lawfulness of one's conduct will
necessarily bar a punitive damage award. .The Commission cannot imagine, for example, that a
belief in the lawfulness of racia discrimination, even if sincerely held, could operate as such a bar.

Nevertheless, on the facts of this particular case, the Commission finds that punitive damages are

not warranted.

D. Fine

The Chicago Fair Housing Ordinance requires that Respondents who are found liable be
ordered to pay afine to the City of Chicago. Chicago Municipal Code, $5-08-130. Accordingly,

the Commission orders Respondents to pay the City a fine of $250.00.

E. Pri- and Post-Judgement Interest

Pursuant to Chicago Municipa Code $2-120-510(I) and Commission Regulation 240.700,
Complainant is entitled to interest on her damages at the prime rate, adjusted quarterly, compounded
annuadly, starting on April 23, 1999, the date when Respondents refused to rent her the apartment,

until payment is made.
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F. Attorneys’ Fees

The Commission regularly awards prevailing complainants their reasonable attorneys fees.

Chicago Mum. Code, 92-120-510(1); Becovic v. Citv of Chicago, 296 IIl. App. 3d 236,694 N.E.2d

1044 (I & Digt. .1998); PudeleWeinmann v. Bridgeview Garden Condo. Assoc.. et a., CCHR No.

99-H-39153 (Apr. 19,200I). Accordingly, Respondents are ordered to pay Complainant’s attorneys
fees and costs which are to be determined as follows.

Although not required to do so, the parties have aready filed al the documents necessary for
the Hearing Officer to make a recommendation about attorneys’ fees. That is, Complainant has
dready filed her petition for attorneys fees and costs, Respondents have aready filed their response
to it; and Complainant filed her reply. Therefore, the Hearing Officer shall issue his first recom-
mended decision about attorneys fees and costs in thirty days, on or before August 20,200 1. Then,
in accordance Regulation 240.630, the parties shall then be adlowed to fiie objections and responses,

the Hearing Officer shall issue his final recommended decision concerning attorneys fees and costs,

and the Commission shah issue afinal ruling.
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IV. CONCLUSION

In summary, the Commission finds that Respondents committed source of income
discrimination in violation of the Chicago Fair Housing Ordinance and it finds them jointly and
severaly liable for the damages awarded. It awards Complainant atotal of $5,610.00 in damages
(~3,110.00 in out-of-pocket damages plus $2,500.00 for her emotional distress). It declines to award
punitive damages. Respondents are to pay pre- and post-judgment interest on.those damages as set
forth above. Respondents must also pay the City of Chicago afine of $250. Finally, Complainant .

is entitled to her reasonable attorney’s fees and costs to. be determined as set forth above.

For: Chicago C@nmisson on Human Reations

c1aren§e N. Wood, Chairman

Dated: July 18,200 1
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City of Chicago
COMMISSION ON HUMAN RELATIONS
740 N. Sedgwick, Third Floor
Chicago, IL 606 10
(312) 744-4111 voice]
(312) 744- 108 1 [Facsimilg] / (3 12) 744- 1088 [TTY]

IN THE MATTER OF )
>
June E. Sullivan-Lackev 1
COMPLAINANT, N
N D ; Case No. 99-H-89
>
Julio & Carlos Godinez N
RESPONDENT. B S
FINAL ORDER
To: J. Darnian Ortiz, Esq. Fred Caplan, Esq.
John Marshall Law School Komfield & Caplan
Fair Housing Legal Clinic 29 S LaSdle St.,, Ste. 330
25 E. Jackson Blvd., Ste. 500 Chicago, IL 60603

Chicago, IL 60604

YOU ARE HEREBY NOTIFIED that, on October 17. 2001, the Chicago Commission on

Human Relations awarded Complainant $16.284.00 in attorney’s fees and no costs in the above-
captioned matter. The findings of fact and specific terms of the ruling are enclosed.

Pursuant to Commission Regulations 100( 14) and 250.150, parties may file a petition for a
common law writ of certiorari, concerning this ruling and/or the prior liability ruling, with the
Chancery Division of the Circuit Court of Cook County according to applicable law. Compliance
with this Final Order shall occur no later than 3 1 days after the date of this order. Rey 2502 10,

By--  CLARENCE N. WOOD, Chairman
for:  CHICAGO COMMISSION ON HUMAN RELATIONS

Date Mailed: October 19, 2001

I
Sull-Lack.AF-C\r
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City of Chicago
COMMISSION ON HUMAN RELATIONS
740 North Sedgwick, 3rd Floor
Chicago, Illinois 606 10
(3 12) 744-4111 IV oice]
(312) 744-1081 (Facsimile] / (312) 744-1088 [TTY]

I-N THE MATTER OF:

JUNE E. SULLIVAN-LACKEY,
CompiainanS Case No. 99-H-89
and

JULIO GODI-NEZ and CARLO-S GODINEZ,
Respondents.

1
— ~— v v v oV RV o

FINAL RULING ON ATTORNEYS' FEES

On July 18, 200 1, the Commission entered its decision in favor of Complainant June E.

Sullivan-Lackey against Respondents Julio Godinez and Carios Godinez. Sullivan-Lackev v.

Godinez, CCHRNo. 99-H-89 (July 18,2001). The decision included an order that Respondents pay

Complainant’ s reasonable attorneys' fees and costs.

Although not required to do so, the parties had aready filed the documents necessary to
determine the appropriate amount of a fee award prior to the Commisson’s decison on the merits.
Based upon the parties' submissions and the hearing officer’ s recommendations, the Commission
makes the following ruling.

Complainant seeks an award of fees in the total amount of $18,423.00. In support of her
reg;est, Complainant relies upon the affidavits of attorney J. Damian Ortiz and law students
Elizabeth Snyder, Baltazar Mendoza and Tracie Coleman respectively. Each of the affidavits is
accompanied by a detailed summary of the hours expended by the affiant, the tasks performed and

the rdevant billing rate. This is in keeping with the Commission’s practice of awarding fees based
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upon the lodestar method, i.e. multiplying the hours reasonably expended by esch attorney on the
case by the hourly rate appropriate for an attorney of that level of experience. &, Moulden v.

Frontier Communications, et a., CCHR No. 97-E-| 56 (January 2 1, 1999).

Respondents filed a three-sentence objection to the fee request. While contending that the
fee petition is “excessve, repetitive and far beyond any reasonable fee amount,” Respondents do not
take issue with any particular time entry or point out any specific instance of work that was repetitive
or unreasonable. Respondents vague, unsupported challenge to the fee request is not well taken and
is deemed a waiver of specific arguments. Nevertheless, the Commission has undertaken
independently to review the request in detail.

Mr. Ortiz attests that he spent a total of 52.4 hours on the case. He further attests that he is
a staff attorney at the John Marshall Law School Fair Housing Legal Clinic who was admitted to
practice law in 1997. His billing rate is $1 SO.00 per hour. His requested fees thus total $7,860.00.

A rate of $150.00 per hour for the work performed by Mr. Ortiz is reasonable. complainant
has submitted an affidavit from Thomas M. Morsch, an associate clinical professor at Northwestern
University. Professor Morsch states that, based upon his experience, S 150.00 per hour is the market
rate in the Chicago area for an attorney of Mr. Ortiz experience. The Commission notes as well that

it previoudy awarded Mr. Oxtiz a rate of $140.00 per hour in Huff v. American Ms. & Rental Sw,

CCHR No. 97-H-187 (June 16, 1999). Because that award was made over two years ago, an
increase to $150.00 per hour at this time is warranted.

A few of Mr. Ortiz time entries, however, appear to be duplicative. There appear to be dua
(repeated) entries referencing the same activities on each of July 5,2000 (.4 hours), on July 7 (.3
hours) and on August 23 (3.5 hours). The Commission disalows these duplicative entries and thus

-2-
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reduce Mr. Ortiz' time by atotal of 4.2 hours. Multiplying the 48.2 hours which the Commission
finds properly expended on the case by $150.00 per hour yields a total award for time expended by
Mr. Ortiz of $7,230.00.
Law students Snyder, Mendoza and Coleman attest that they spent 101.9, 29.7 and 19.3

hours, respectively, working on the case. Each has a hilling rate of $70.00 per hour. Their requested

fees thus total $7,133.00, $2,079.00 and $1,351.00, respectively.
The Commission has previously awarded law students the rate of $50.00 per hour. E,a,

Huff, supra; Leadershiu Council for Metro. Ooen Communities v. Souchet, CCHR No. 98-H- 107

(May 16, 2001). Professor Morsch states in his affidavit that $70.00 per’ hour is reasonable.
Respondents do not offer any argument or evidence that it is not. Further, the Commission notes
that, in this particular case, the law students did much of the essential work. They presented and
cross-examined witnesses at the hearing, offered argument and participated in drafting the briefs.

However, in Huff, supra, and in McCutchen v. Robinson, CCHR No. 95-H-84 (Oct. 21,

1998), the Commission declined to award law students from the John Marshall Law School Fair
Housing Clinic the rate of S60 per hour and instead awarded fees based on arate of $50 per hour.

It has awarded $50 per hour for law student time as recently as May of this year. Leadershin

Council, supra. The Commission does not believe that Complainant has demonstrated that an
increase of $20 per hour is warranted. It recognizes, nonetheless, that an increase in the hourly rate
?_|for law students may be warranted since it first awarded $50 per hour in 1995. Further, as noted
above, the law students in this case did much of the significant work in this case. Thus, pursuant to
its authority to adopt, reject or modify recommended decisions, Chicago Muni. Code, $2-120-5 10(1),
the Commission hereby awa& Complainant attorney’s fees for the work of the three third-year law

students at the rate of $60 per hour.
0000022



The Commission has reviewed the time records submitted by the students and find that the

entries therein reflect time reasongbly expended. For the mogt part, the students worked on the case
a different times and their efforts were not duplicative of each other. Accordingly, the Commission
awards Complainant $9,054 for the work of the law students (150.9 hours at $60 per hour).

Thus, the Commission rules that Complainant is entitled to atfomeys fees from Respondents

in the amount of $16,284.00 (57,230.00 for the work of Mr. Ortiz and $9,054 for the law students

for: CHI jOMMISSION ONHUMANABELATIONS

Clarerke N. Wood, Chairman / |

work).

Dated: October 17.2001
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Facts

June Sullivan-Lackey, the Complainant, filed a complaint with the Chicago
Commission on Human Relations, an administrative body established under
ordinances of the City of Chicago. sShe alleged housing discrimination,
complaining that on April 23, 1999 she was refused the rental of an apartment by
the Respondents due to her source of income. R004-5.

Chicago ordinance 5-08-030 provides in part:

It shall be an unfair housing practice and unlawful . . . .

To make any distinction, discrimination or restriction
against any person in the price, terms, conditions or
privileges of any kind relating to the sale, rental, lease or
occupancy of any real estate used for residential
purposes in the City of Chicago . . . predicated upon the . . .
source of income of the prospective or actual buyer or
tenant thereof. (emphasis added).

In particular, she alleged that she applied for rental of an apartment in
Respondents’ apartment building at 1160 S. Mason in Chicago, and that she
intended to pay her rent in part with a “Section 8 Certificate”. She alleged that
Carlos Godinez told her that he could not accept a Section 8 certificate, but that he
would still rent to her if she would pay in cash. R004-05.

The matter was called for trial on August 29, 2000 before Steven
Greenberger, an attorney appointed by the City of Chicago to hear the evidence.
Ms. Sullivan-Lackey testified, generally, that she was in poor physical health and
had been for some time. In April of 1999, she received a rent subsidy under the
“Section 8” program. Before April 23, 1999, she lived at 3600 W. Polk Street,

Chicago, but the landlord there failed his Section 8 inspections and hir&on 8
a

participation was terminated.
ﬂ,gf 05\‘,
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Ms. Sullivan-Lc-dey therefore needed to find L ither Section 8 rental
guickly in order not to lose her Section 8 benefits. R268-273. Her daughter lived in
Respondents’ building, and suggested that Ms. Sullivan-Lackey rent an
apartment there which was available. Ms. Sullivan-Lackey was shown the
apartment. by Respondent Carlos Godinez, and liked it. Mr. Godinez told her the
rent for the apartment was $600. When she said she was unemployed, he asked
how she would pay the rent; she stated that she had Section 8 benefits to pay part
.of it. Mr. Godinez said he could not accept Section 8 vouchers. R273. However, he
said if she would pay the $600 in cash, she could have the apartment; that if she
brought him $600 that day, he would hold the apartment for her. R274.

She then seriously considered paying cash for the rent, but when she talked
to her Section 8 counselor, she was told that “You cannot do that”, that “that’s
considered discrimination” and that she should contact the Commission, R338;
that payment of cash is “in violation of the Section 8 program.” R339.

She wanted to live there because she would watch her daughter’s children
when her daughter was at work; but because she didn’'t get the apartment, she
moved to Country Club Hills. There she paid $809 in rent, with no Section 8
benefits, and commuted by train to her daughter's apartment in Chicago. R274-
75; R307. After awhile, she could no longer afford to pay the $809 rent, and moved
out. In moving out, she had to store some of her personal property, because she
had no storage space. R301. This cost her $170 per month. R41.7.

Kenneth Coles testified that he is the manager of the “intake” department
at CH.ACr, which is the local entity that administers the Section 8 program for the
City of Chicago. “Section 8” is a federal program for the subsidy of rent. R311-12.
In April of 1999, there was an 8-step process for renting an apartment to a Section
8 participant. The building itself must pass an inspection by CHAC, R328, and
the rent charged must be approved. The owner must sign a “housing assistance
payment” contract with CHAC. After that, CHAC will begin paying the housing
assistance payment, but the unit must be recertified each year, which includes re-
inspection. R331 If the owner requests a rent increase, CHAC must approve it.
332-33.

Julio Godinez testified that he is the owner of the building, that his son
(Respondent/X aintiff Carlos) works with him in the management of the building.

The building has never been Section 8 qualified. R389.

! “CHAC” was originally but an acronym for “Chicago Housing Assistance Corporation”.
However, the State of lllinois refused to allow a not-for-profit corporation to use a name with
“housing” in it, so the corporation incorporated under the name of the acronym itself instead, and

is now “WAC” R312. _ S
2 vl
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The Commissions awarded Ms. Sullivan-Lackey c:, ipensatory damages in
the amount of $5,610, $3,110 in out-of-pocket expenses (for rent in Olympia Fields
and property storage later), and $2,500 for “emotional distress”. Refusing the
Plaintiffs’ request for a hearing on the amount and reasonableness of the
attorneys’ fees .claimed, the Commission then awarded an additional amount of

$16,284 for fees.

There was no ‘Discrimination” am.inst Ms. Sullivan-Lackey

Contrary to the language of the Commission, at R202, the unlawful act charged
against the Respondents is not their refusal of the Complainant’'s voucher, but
rather their failure to contractually submit their property to the rent controls and
condition standards required by the federal government in order that they could
accept the voucher. The Decision characterizes the Plaintiffs’ failure to apply for
Section 8 licensure as a “deliberate” act, “intentionally committed”, and sufficient
to allow Ms. Sullivan-Lackey’s recovery for “emotional distress”. But these
characterizations cannot alone support the decision without proof of facts.

The Commission’s decision articulates a mandate far in excess of the
express requirements of any statute, or of the Chicago Fair Housing Ordinance
itself: at page 7 (R197) the decision states: -“[A] landlord who is approached by a
prospective Section 8 tenant and whose building is not Section 8 approved has a
duty to seek Section 8 certification”. But such an infringement of the landlord’s
right to contract (or not to contract) cannot be read so casually into an anti-
discrimination ordinance, particularly one worded as generally as the one at
issue.

To hold that any and every Chicago landlord must accommodate holders of
Section 8 vouchers or certificates upon their request would cause an effect never
intended by any legislative body. It would mean that each Chicago landlord, upon
being approached by a prospective Section 8 tenant, must involuntarily subject
himself to CHAC rent controls and inspections. Property not passing CHAC's
initial inspections would require expenditures of funds by the landlords in order
to meet whatever specifications the CHAC might determine, and must be paid in
order to avoid being charged with a civil rights violation by any prospective Section
8 tenant. No statute or ordinance makes such a requirement, and the Chicago
Commission cannot simply imply such a mandate under the concept of avoiding
discrimination against renters because of their “source of income”.

“Discrimination”, as defined in Black's Law Dictionary (4th ed.), is “a
failure to treat all equally; favoritism”. The definition which appears in the

3 ¢pulst 0000026
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Random House Dict,_,lary is “treatment or considk ,tion of, or making a
distinction in favor of or against, a person or thing based on the group, class or
category to which that person or thing belongs rather than on individual merit”.
No evidence of any of this was produced before the Commission; to the contrary,
the evidence showed that Ms. Sullivan-Lackey was welcome, as a tenant, on the
same basis as all the other tenants of Plaintiffs’ building.
The difference in this case is that the Plaintiffs had no authority to accept
Ms. Sullivan-Lackey’s Section 8 vouchers. There is no evidence in the record
indicating that they would have been accepted into the program even if they had
applied. In her own testimony, Ms. Sullivan-Lackey stated that if she had wished
to pay the rent without the Section 8 voucher, she could have moved in the same
day. However, she was told by others, erroneously, that she could not do that.
Whatever it was that kept Ms. Sullivan-Lackey from becoming a tenant in
Plaintiffs’ building, it was not “discrimination”.

Section 8 Vouchers are not's “Source of Income”

The Seventh Circuit Court of Appeals has had occasion to consider whether
a Section 8 rent voucher may be considered a “source of income” in the
discrimination context. See Knapp u Eagle, 54 F.3d 1272 (7th Cir. 1995). In that
case the court considered a Wisconsin statute which prohibited discrimination in
housing based on “lawful source of income”. The statute itself .defined “lawful

source of income” very broadly, to include:

any negotiable draft, coupon, or voucher representing
monetary value such as food stamps, social security,
public assistance or unemployment benefits.

The trial court held that Section 8 vouchers are more analogous to subsidies
than income. The Court of Appeals observed that the voucher is most analogous
to food stamps, but unlike food stamps, Section 8 vouchers do not have a monetary
value independent of the voucher holder and the rental property sought. 54 F.3d
at 1282. The court observed that while state law could arguably include Section 8
vouchers within its definition of “source of income”, there were potential
problems in doing so. The first problem is the situation the Commission urges in
the present case: that all owners are held liable for rejections on the basis of the
vouchers. The court further observed “It seems questionable, however, to allow a
state to make a voluntary federal program mandatory” p. 1282. The court
concluded: “These apparent problems, together with the absence of language

vﬁﬂsqj
} 0000027




O O

. i [ .
clearly including such ,.;sistance, lead us to affirm the fi ;trict court’s conclusion
that section 8 vouchers do not constitute a lawful source of income.” p.1283.

In Salute u Stratford, 136 F.3d 293,301(2d Cir. 1998), the court observed that
participation in the Section 8 program places burdens on the landlord with
respect to financial audits, inspections of premises and maintenance
requirements; that a landlord is “not required to articulate any justification for a
policy of refusing Section 8 certificates;” that “under the Act, that refusal is a
landlord’'s prerogative.” p.301. The Knapp court’s opinion reminds the reader
that “Owner participation in the section 8 program is voluntary and non-
participating owners routinely reject section 8 voucher holders. 54 F.3d 1272,
1280. The issue in this case, therefore, is whether the Commission’s
interpretation of its ordinance can make failure to comply with a voluntary
federal program a statutory tort, subjecting the landowner to economic damages,
emotional distress damages and attorneys’ fees. Clearly, the Seventh Circuit
Court of Appeals would not allow it, and neither should this court.

The Damaires Awarded were Un.suxmmted bv Credible Evidence

The Complainant was awarded compensatory damages in the amount of
$5,610: $3,110 in out-of-pocket expenses (for rent in Olympia Fields and property
storage later), and $2,500 for “emotional distress”. She testified at trial that there
was no other Section 8 housing available anywhere else reasonably near her
daughter’s apartment which would be as convenient for her purposes, or
apparently anywhere in Chicago. This is indeed a doubtful contention, but one
impossible for the Respondents to disprove.

But in any event, by her testimony, when she discovered that the
Respondents could not accept a Section 8 voucher she moved all the way to
Country Club Hills to pay $809 rent per month in cash. Now this is far more than
the $600 the Respondents asked for the apartment she says she truly wanted, and
Country Club Hills is many, many miles from 1160 South Mason Street in
Chicago. Her choice to live in the suburbs cannot be considered as damages in
this action, nor should the expense be assessed against the Respondents.

Complainant’s claim of storage charges defies explanation. Apparently the
Complainant could not pay the $809 per month rent she had agreed to pay in
Country Club Hills and had to move and put her belongings into storage at $170
per month. Had she simply paid the $600 the respondents would have charged
her, she would not have needed storage facilities and would have saved $209 per

ﬂﬂsq%
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month in addition. R'c$nsibility for her storage probll _ ‘can hardly be ascribed
to the Respondents.

Damages for infliction of emotional distress require intentional acts, see
Adams u Sussman, 292 Ill.App.3d 30, 38-39, unless the victim is exposed to actual
physical danger, Siemieniec u Lutheran General, 117 111.2d 230. In the present
case there was no evidence of any intentional act by the Respondents. To the
contrary, respondents wanted to rent to Ms. Sullivan-Lackey but could not,
according to her testimony, because their property was not Section 8 qualified.
These are not the facts to support an emotional distress claim.

Attornevs’ Fees were Imtxoperlv Awarded
No evidence of attorneys’ fees was presented at trial. Fee billing data was
submitted to the hearing officer by written request afterward, with only affidavits
of the attorneys and law students. Plaintiffs objected to this procedure, and
requested a hearing to establish whether or not the charges were reasonable.
R208-09. The request was ignored,.and fees awarded. A party requesting an
evidentiary hearing on attorneys’ fees must be given one; 6334 N. Sheridan u

Ruehle, 157 11l.App.3d 829, 834. There the court stated:

It is well settled that the primary factors involved in any
award of fees is the attorney’s ability, the amount of time
expended, and the nature and complexity of the work
performed. (citation). The reasonableness of fees is a
matter of proof and the party sought to be charged
therewith should be afforded an evident&y hearing and
ample opportunity to cross-examine as to the
reasonableness of the amounts claimed and to present

evidence in rebuttal. (citations)
The refusal of such a hearing deprived the Respondents of due process of

law.

The Chicago Commission on Human Relations has no Jurisdiction to
Award Civil Damapes
A Actions for damages resulting from illegal discrimination in Illinois are
limited to proceedings under the Illinois Human Rights Act, 775 ILCS 95/1-101 et
seq. In Williams u Naylor, 147 1l.LApp.3d 258, the Complainant attempted to rent
an apartment, but was refused because she was a single woman. She filed a
complaint with the City of Chicago alleging, as here, a violation of the Fair
Housing ordinance. She sought both compensatory and punitive damages.
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Affirming the d.k;lissal of the claim, the court refc :‘ed to Mein u Masonite,
109 111.2d 1, Avhere the Supreme Court stated that “It is clear that the legislature
intended the (lllinois Human Rights) Act, with its comprehensive scheme of
remedies and administrative procedures to be the exclusive source for redress of
alleged human rights violations.”

Nor does the, existence of the statute on Fair Housing Ordinances allow a
different result.. That statute provides:

(65 ILCS) 5/11-11.1-I

The corporate authorities of any municipality may enact ordinances
prescribing fair housing practices defining unfair housing practices,
establishing Fair Housing or Human Relations Commissions and
standards for the operation of such Commissions in the
administering and enforcement of such ordinances, prohibiting
discrimination based on race, color, religion, sex, creed, ancestry,
national origin or physical or mental handicap in the . . . lease... of
real property for the purpose of the residential occupancy thereof, and
prescribing penalties for violations of such ordinances.

The Chicago Fair Housing Ordinance was enacted pursuant to this
statutory authority, Williams u iVvayZor, 147 Ill.App.3d 258, 261, and therefore
cannot exceed it by providing civil remedies as in courts of law or equity. $5/11-
11.1-1 merely ‘authorizes municipalities to regulate housing practices within their
territorial boundaries in accordance with the Illinois Constitution by ordinances
such as the Chicago ordinance, and to impose penalties. Williams u Naylor
expressly stands for the proposition that there is no private right of action under
the ordinance. Indeed, the principal Chicago ordinance itself provides only for
fines, limited to $500 for each offense. $2-160-120. It is the Commission on
Human Relations Enabling Ordinance, 992-120-480 et seq. which provides that
such a commission may grant such civil remedies a court of law might. Such
powers are wholly unauthorized by law, at least since the 1964 Judicial Article
amended the State Constitution. The Illinois Constitution expressly vests the
judicial power in Illinois in “a Supreme Court, an Appellate Court and Circuits
(sic) Courts”. Art. VI, $1. Municipalities cannot, therefore, set up their own
mini-judicial systems by ordinance within their discretion alone.

The Illinois Appellate Court, however, in Akins u Chicago, 281 Ill.App.3d
10662, found statutory basis for the Chicago ordinance in the Illinois Human
Rights Act, 775 ILCS 5/7-108(A), specifically:

2 Followed by Eecouic u Chicago, 296 11l.App.3d 236, but with n Ivsis of this issue.
7 CG<L p -
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A politica., ,ubdivision . . . may create a local. Department
or commission as it or they see fit to promote the
purposes of this Act and to secure for all individuals
within the jurisdiction of the political subdivision . . .
freedom from unlawful discrimination.

However, what is missing is an express grant of authority from the
legislature to these municipalities to set up their own administrative law
tribun$s, “hear evidence, and award civil damages and attorneys’ fees. Such
e&en&?; powers cannot be merely implied by language as general as that quoted
ab$e. “2n Balmoral u Illinois, 151 1ll.2d 367, 291, the Supreme Court stated:
“i%ijen&e la ol 4 ure vests discretionary authority within an administrative
age&y, ~'fe||if~_b|é standards must be provided to guide the officer in the exercise
of his di?&etion.’ ‘(citation). Failure to determine such standards renders the

statute void. (citation)“.

Conclusion

Ms. Sullivan-Lackey was welcome as a tenant, but her Section 8 coupons
were not - tbis being because the Plaintiffs had no lawful power to accept them.
‘The City argued that upon Ms. Sullivan-Lackey’s application, the Plaintiffs had a
duty to get lawful power to accept the certificates, but, first, there was no showing
that the Plaintiffs’ rent rates or building condition would satisfy the Section 8
authorities, even if they desired to submit to rent controls, audits and building
inspections.

The Commission’s opinion would make Section 8 contracts mandatory for
landlords at the option of Section 8 tenant applicants. Not even the Chicago
ordinances go this far. There was therefore no notice to the Plaintiffs that their
failure to apply for and obtain Section 8 qualification could subject them to civil
damages, penalties and attorneys’ fees.

The Commission’s ruling in this case is unsupported by facts or law and
must be reversed by this court.

F w//\/\JéLu" Z\—”\-’““
otgias W. Graham fn

Fred M. Caplan 6403

Attorneys for Plaintiffs

29 South LaSalle St. 330

Chicago, Illinois 60603
(3 12) 236-2931
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IN THE/ ,XCUIT COURT OF COOK COUNT'! iLINOXS 73 C]
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JULIO GODINEZ & CARLOS GODINEZ, )
Petitioners,’ )

Case No. 01 CH 19272

)

)

)

) The Honorable Bernetta D. Bush
)
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RESPONDENTS B IN SUPPORT OF THE AD

R&pondent June E. Sullivan-Lackey, by and through her attomeys 1 DarmanOr?uz of The‘Ic')hn

Marshall Law School Fair Housing Legal CI|n|c submits this brief in support of the g&$&o $$mr&|on
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on Human Rdations Order

STANDARD OF REVIEW

The Administrative Review Act, 735 ILCS §3- 10 1, limits the scope of judicid review of an
adminigtrative decison by the Court as to whether the findings and orders of the administrative agency are
against the manifest weight of the evidence and whether the agency acted arbitrarily or in clear abuse of its
discretion. Leong v. Yillage ofSchaumburg, 194 11I. App. 3d 60 (1990). In addition, it is well established
that findings of fact by an adminigtrative agency areprima facie true and correct and a reviewing court may
st asde such Endings only if they are against the manifest weight of the evidence. Spiros Lounge, Inc. v.
Local Liquor Comm ‘n, 98 Ill. App. 3d 280 (1981); see also Middleton v. License Appeal Comm ‘n, 20 IlI.

App. 3d 534,536 (1974).
STATEMENT OF FACTS

On April 1999, Mrs. Lackey was forced to move from her home located at 3600 Polk St, Chicago.
Mrs. Lackey was receiving Section 8 assistance while living at this address. As part of the program, her
unit was re-ingpected to determine whether it met the standards required by the Section 8 program R- 272
(hereinafter “R--'3. The unit failed the inspection and Mrs. Lackey was then required to move. Id. Mrs.

Lackey was given a few short weeks to locate a new residence, as her Section 8 voucher would exppon
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May 10,1999. R-272. If Mxsc ,ckey was unable to locate an apartmeni  ‘the voucher's expiration date,
she would lose her rights to the assistance afforded by the program. R-272. Mrs. Lackey was informed that
an gpartment was available in the apartment complex where her daughter, Kesha Lackey, resided R-272.
This apartment complex is owned by the Respondent, Julio Godinez (“Julio”) and managed by Carlos
Godinez (“Carlos’), his son

Mrs. Lackey decided to apply for the ap&ent in this complex. It appealed to her for severa
reasons. Firsf the apartment was located on the first floor, this was of particular importance because Mrs.
Lackey has trouble climbing stairs due to her vtious medica conditions. R-272. Mrs. Lackey suffers from
diabetes, hypertension, angina, and kidney falure. R- 270. Secondly, this apartment would gble her to
baby-st her grandchildren while her daughter worked, as they would both be living in the same building.
R-274. On April 23, 1999, Mrs. Lackey and her daughter went to the apartment complex’s office, where
they met with Carlos, in order to view and apply for the available apartment R-273. After viewing the
apartment, Mrs. Lackey decided to apply for the unit hdi-s. Lackey and her daughter went back to the rental
office where she completed the rental application given to her by Carlos. R-273. This rentd application
contained a section for persona references. In this section, Mrs. Lackey wrote the names of three
references, her daughter, her adopted son, and her cousin. The application was then submitted to Carlos,
along with the required $25.00 application fee. Carlos gave Mrs. Lackey a receipt for $25.00 fee. R-273.

Upon Carlos review of the information cotitained on Mrs. Lackey's rental application, Carlos
asked Mrs. Lackey how she intended to pay for the apartment. R-273. Mrs. Lackey informed Carlos that
she had a Section 8 voucher, he responded that they did not accept Section 8 assistance payments. R-273.
However, he told her that she could have the apartment if she would pay $600.00 in cash per month for rent
and a one-month deposit R-274. (Emphasis added). Carlos did not ask to see Mrs. Lackey's Section 8
paperwork, nor did he tell her that he would look into the program and have the apartment inspected to see
ifit would qualify for Section 8. All of the factua details occurring on April 23,1999, were confirmed and

testified to by Kesha Lackey. R-358. Kesha also stated that Carlos asserted that he did not accept Section 8

because he was afraid the 1.R.Swould audit them. Id. (Emphasis added). $, , 32
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A few days after theA!-' J 23,1999, viewing of the unit, Kesha i’- key found a torn section of her
mother’s rental application on the floor of her building near the mailboxes. 1d. Kesha Lackey testified that
this is near the outside door to her gpartment; she stated that this is aso the way the garbage is taken out of
the building. R-359. Kesha Lackey testified that she was drawn to the piece of paper lying on the floor
because she noticed the name of one of her relatives on it R-360. This was a name that her mother put on
the reference section of the gpplication Id. Immediately after Kesha saw this she called her mother and
subsequently gave her mother the tom portion of the application (See Exhibit in R-41 1) After Ms. Lackey
realized that she was definitely not getting the apartment of her choice, Mrs. Lackey looked for other
apartments in that same neighborhood; however, there were no other apartments available that would
accept.her Section 8 payment assistance. As a resulf her Section 8 voucher expired and she was forced to
move to an available unit in Country Club Hills. The aternative housing that she was able to obtain was
more expensive than Petitioners apartment referenced above. After some time, Mrs. Lackey was unable to
afford this apartment and was forced to move once again. She incurred the expense of having to store her
possessions and moving expenses. During this time, Mi-s. Lackey’s overall medical conditions worsen and
she was hospitaized. Before the denia of the unit, Mrs. Lackey was taking three types of medication for
her hypertension. After the discrimination, she was prescribed two additional forms of medication for the
hypertension. R-270. Additionally, after the discrimination, Mrs. Lackey’s dialyss increased from three
times to five times per day. R-270.

On August 11,1999, Mrs. Lackey, filed a complaint with the City of Chicago Commission on
Human Relations (“*Commission”) aleging that Respondents, Julio and Carlos Godinez violated Section 5-
08-030 of the City of Chicago’'s Fair Housing Ordinance by discriminating against her on the basis of her
source of income when they refused to rent her the available aparbnent R-4. On December 16,1999, the
Commission issued & Order finding that the discrimination did in fact occur. R-14. On April 30,2001, the
Commission, in it's Find Recommended Decision, found that the Respondents violated Section s-08-030
of the City of Chicago’s Fair Housing Ordinance when they refused to rent Complainant an apartment

because she intended to use her Section 8 voucher to pay a portion of her rent. R-i77. The Commission

3 Cor
0000034



ordered the Petitioners-Respor. nts to pay $2500.00 in emotional disfti'a_- -es, $3,110.00 for her
economic loss for a total of $5,610.00 in compensatory damages. R-185,187, 189. This Order became fina
on July 18,200l. R-189. In addition, on April 12,2001, the Complainant filed a request for attorney fees,
as required by statute. R-148. On May 10,2001, the Respondents filed a two-sentence objection to the
request for atorney’s fees. R-208. On October 17,2001, the Commission awarded the Complainant
$16,284 in attorney’s fees. R-222. Finally, on November 15,2001, Respondents filed a writ of certiorari in
this court appealing the Commission’s Rulings against them R-256.

ARGUMENT

I. AN INDIVIDUAL’S “SOURCE OF INCOME” IS PROTECTED UNDER THE CHICAGO
FAIR HOUSING ORDINANCE.

Under the Chicago Fair Housing Ordinance, a landlord cannot refuse to rent to an individual based
on that individua’s source of income. (See Exhibit A.) The Chicago Fair Housing Ordinance defines
“souice of income” as “the lawful manner by which an individual supports himself and his or her
dependents.” Chicago Municipal Code j 2-160-020(m). J S8-040; Re&gulation I OO(32). The Commission
has held on several occasions that this unqualified “source of income’ includes Section 8 vouchers and
certificates. Smith v. Wilmette Real Estate & Megnt. Co., CCHR No. 95-H-159 & 98-H-44163 (April 13,
1999) (hereinafter “ Wilmette”); Smith v. Goodchild, CCHR No. 98-H-I 77 (April 13,1999); Lopez v. Arias,
CCHR No. 99-H-12 (September 8,1999). Section 8 is a pro,oram designed to “aid lower-income families
in obtaining a decent place to live and promote economicaly mixed housing.” 42 U.S.C. 1437 (f) (1985).
The program provides recipients with a set amount of income each month ether through “certificates’ or
“housing vouchers,” to be paid toward housing costs. See R 418-443 for an overview of the Section 8
Prograia

Petitioners rely on Knapp v. Eagfe Property Management, 54 F.3d 1272 (7th Cir. 1995), where the
7 Circuit interpreted Wisconsin State Law. However, the definition of “ source of income” in Knapp fals
under the Wuconsin Open Housing Act, and is “significantly different from the definition that is

incorporated within the [Chicago Fair Housing] Ordinance.” FTXmette, C,QFNV\(I). 95-H-159, at 6; see
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Knapp, a 1276. In addition, k Lee the ‘Iegislative policy regarding the;\ .,consin Open Housing Acf the
legidative policy respecting the Chicago Fair Housing Ordinance is clear in that “all resdents’ of the city
should be able to obtain housing without suf%xing discrimination Smith, C& X No. 95-H-159, at 6. In
Knapp, a case of first impression, the court declined to read Section 8 into the definition in the statute' only
in deference to the Wisconsin state legidature. Knapp, at 1282-83. In Chicago, however, the Commission
has dready ruled with respect to the language of the Ordi nance. In Smith. v. WZmette Real Estate &

Management Company, the Commission declined “to read into the Ordinance a restriction that was not

intended by its drafters’ when “[tjhe Ordinance's broad definition of ‘source of income’ refer[red] to ‘the =__
lawful manner’ - without any qualification - by which an individua supports him- or hmelf.” Id. at 4.

Under the Chicago Fair Housing Ordinance, landlords must accept Section 8 vouchers as a source
of income. Chicago Municipal Code $5-08-030. The Commission has explicitly stated that “ ‘[nlothing in
the [federal] statute. . . mandates that landlord participation be voluntary, nor is there any provision that
prohibits states from mandating participation. ' ” Wilmette, CCHR No. 95-H-159, at 10 (quoting Franklin
Tower One, L.L. C. v. NM, 725 A.2d 1104,1113 ,(1999)). A landlord who is approached by a prospective
Section 8 tenant therefore has a duty to seek approva to accept Section 8 for the unit in question. The mere
possibility that a property may not be approved cannot excuse a refusal to seek the necessary approvd in
the first place. “[A] landlord must make at least a good faith effort to comply with the requirementy 1" of
the Section 8 program. R-238. “The mere possibility that a property may not be approved cannot excuse a
refusal to seek the necessary approval in the first place” Id. Otherwise, Chicago landlords could nullify
the anticipated benefits of the Fair Housing Ordinance by simply refusing to conform

The Commission has previoudy held “that a complainant can prove source of income
dis hon by showing that they were denied a rental opportunity because they intended to make use of
Section 8 funding.” Wilmette, CCHR No. 95-H-159, a 8. Ms. Lackey has proven, through direct evidence,
discrimination. Direct evidence in a discrimination case is “evidence which if believed by the trier of fact,
will prove the particular fact in question without reliance on inference or presumption.” Walker v.

- 6
Glicbnan, 241 F.3d 884 (7th Cir. 2001). In a case usins direct evidence, the pr@~~$& sisthe
L ”
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credibility of the evidence. OV, go Hous. Auth. v. Human Righb Corni. 325 I1l. App. 3d 1115,1127
(2001). In the instant case, the Commission concluded that the “Respondentghere Petitioners] refused to
rent Complainant an apartment because she intended to use her Section 8 voucher to pay the rent R-234.
In this case, the Commission found the Respondents (here Petitioners) allegations “utterly incredible.” 1d.
To the con&u-y, the Commission adopted Ms. Lackey’s version of events and concluded that the
“]2etitioners]-Respondents refused to rent Complainant an apartment because she intended to use her
Section 8 voucher to pay the rent” Id

The Commission found that Ms. Lackey completed an application and submitted the application to
Carlos Godinez, aong with the required $25.00 application fee. Id. a 1. Carlos inquired as to how Ms.
Lackey intended to pay the rent, given that she-was not employed Id. at 2. Ms. Lackey told Carlos that she
intended to use a Section 8 voucher. Id. Carlos then refused to accept the voucher, stating that he did not
want to be “audited,” and offered Ms. Lackey the apartment only if she paid the $600 rent in cash and one
month deposit 1d. A few days later, Ms. Lackey’'s daughter recovered a piece of her mother’s application
from the floor in the common areg; the same route one would use to take out the garbage. 1d. Two law’
students from The John Marshal Law School Fair Housing Legal Clinic later served as testers and
telephoned Julio Godinez regarding apartments in the building. Id. “ Testers are individuals who, without an
intent to rent or purchase a home or apartment, pose as renters or purchasers for the purpose of cOllecting
evidence [of discrimination].” Havens Realg Corp. v. Coleman, 455 U.S. 363,372 (1982). On both
occasions, Julio told the testers “that he did not accept Section 8 vouchers.” 1d.

In addition, Ms. Lackey has introduced sufficient evidence to establish a prima facie case of
disparate treatment based on her source of income. A prima facie case in fair housing cases may have four
elements: (1) that a complainant is a member of a protected class under the Ordinance; (2) that she desired
to rent an gpartment and was qudified to do so; (3) that the respondent did not rent the apartment to her,
and (4) that the apartment remained vacant for some time thereafter. Crenrhaw v. Harvey, CCHR No. 95
H-82, a 9-10 (May 21, 1997); Custro v. Georgeopoulos, CCHR No. 91-H-6-5591, at 4 (Dec. 18, 1991).
Ms. Lackey satisfies the first element because she is a member of a pr~,~tg’class because she receives

“b
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Section 8 housing assistance 4‘ ihers. The Commission, as previousy ‘( 9gssed, has held that “source of
income” includes the use of Section 8 vouchers. As for the second element, Ms. Lackey clearly wanted the
apartment, as she filled out the application and submitted the $25 gpplication fee for which she was given a
receipt R-197. Ms. Lackey was aso able, with her Section 8 voucher, to pay for the apartment Ms.
Lackey did not receive the gpartment, as required under the third element because of her source of income.
Findly, it is not contradicted that the apartment remained open after Ms. Lackey was denied the apartment

IL THE CHICAGO FAIR HOUSING ORDINANCE IS NOT PREEMPTED BY THE FAIR
HOUSING ACT.

Petitioners contend that the Commission cannot interpret its ordinance to make failure to comply
with a voluntary federal program a statutory tort that will thus subject the landlord to ‘economic damages,
emotional distress damages, and attorneys fees. Petitioner’s Brief, at 5. While Respondents agree that
participation in the Section 8 program is voluntary under federa law, the Chicago Commission on Human
Relations has the power to prevent housing discriminarion. Becovic v. CiQ of Chicago, 296 III. App. 3d
236,238 (1998). This does not mean that the Chicago Fair Housing Ordinance mandates participation in
the Section 8 program; rather, the Ordinance merely requires that laridiords not discriminate against
potential tenants based on their participation in the Section 8 program- In addition, it is well established
that within the City of Chicago, “landlords who lease apartments that fall within the Section 8 fair-market
rents must rent to Section 8 voucher holders or face civil liability.” Wilmette, CCHX No. 95-H-159, at 7.

Federal preemption hasits roots in the Supremacy clause. U.S. Const. art VI, cl. 2; SD. Mining
Ass ‘n v. Lawrence Couny, 977 F. Supp. 1396,140l (D.S.D. 1997). To determine whether a federal statute
preempts a state statute, a court must look to the federal law as a whole and the objective and policy behind
the law. Id. Citing Pilot L$z Ins. Co. v. Dedeaq 481 U.S. 41 (1987). Federal preemption is not to be
lightly assumed and the two schemes (federal and loca) should be interpreted to alow both to operate.
Rowe v. Pierce, 622 F. Supp. 1030,1033 (D.D.C. 1985). There are three ways in which a federad statute
may preempt a state statute: (1) the federd statute may expressly state that it preempts the state statute

(express preemption); (2) the federal statute so pervasively encompasses the field of law so that it is
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reasonable to conclude that Cl iess intended for regulation to be excld ;ly that of the federal
government (field preemption); or (3) the state statute conflicts with the federa statute so that it is
impossible for to comply with both the state statute and the federal statute, or the state statute conflicts with
the purposes and objectives of Congress (conflict preemption). \Wis. Cent. Ltd. v. Cizy ofMarshfieid, 160 F.
Supp. 2d 1009, 1012-15 (E.D. Wg. 2000); FEImetfe, CCHR No. 95-H-159, at 8.

The Fair Housing Act, however, does not preempt the Chicago Fair Housing Ordinance. Firdt,
Congress has not expressly stated that the Act preempts state and local fair housing laws. The police
powers of the state are presumed not to be superseded unless Congress has a clear and manifest purpose,
and such purpose should be ascertained from the plain language on the face of the statute. Rice v. Santa Fe
Elevator Corp., 33 1 U.S. 218,230 (1947). The federal Fair Housing Act, on the contrary, requires the
support of state and local authorities to implement the Section 8 statute, by “enter(ing] into annual
contributions contracts with public housing agencies pursuant to which such agencies may enter into
contracts to make assistance payments to owners of existing dwelling units in accordance with this
section.” 42 U.S.C. $ 1437(f) (b) (2001).

Next, the fact that Congress provided for voluntary participation in the Section 8 pro,oram indicates
that Congress did not provide for pervasive federal regulation; therefore, state and local governments are
not barred from mandaing participation. The federa Fair Housing Act, through local housing authorities,
creates the framework and establishes guidelines for the funding and execution of the program by the
United States Secretary of Housing and Urban Development Attorney General v. Brown, 5 11 N.E.2d
1103, J106 (1987). The federa act therefore creates a minimum standard, which state and local law should
not fall below in providing accessibility to low-income housing.

Findly, there is no “actua conflict” between the Chicago Fair Housing Ordinance and the United
States Fair Housing Acf as the ordinance does not require action rendered illegdl by the Act, or vice versa
In fact, the ordinance furthers the objective of Congress; that is, to “provid[e] decent and affordable
housing for al citizens through the efforts and encouragement of Federa, State, and local governments... .”

42 U.S.C 1437 (a)(4). Like the federd government, the City of Chicago has a special and unique interest in
8 c004 .2
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seeing that its residents have ”. e, decent, and sanitary” housing. On th suge, the federal and local
interests coincide. Therefore, the Chicago Housing Ordinance is not preempted by the Fair Housing Act
I1l. TEIE DAMAGES AWARDED WERE SUPPORTED BY CREDIBLE EVIDENCE.

Mrs. Lackey was awarded compensatory damages in the form of emotiona distress and out-of -
pocket expenses. Each award was supported by sufficient evidence. Firs< we look to the issue of the award
of emotiona distress damages. To prove a cause of action for intentiona infliction of emotiona distress,
the plaintiff must establish three lements. (1) extreme and outrageous conduct; (2) intent or knowledge by
the actor that there is at least a high probability that his or her conduct will inflict severe emotiond distress
and reckless disregard of that probability; and (3) severe and emotiond distress. Adums v. Sussmm, 292 1.
App. 3d 30,38 (1' Dist 1997). Extreme and outrageous conduct sufficient to create liability for.intentional
infliction of emotiond distress is defined as conduct that exceeds dl bounds of human decency and that is
regarded as intolerable in a civilized community. Adam, at 38. The intensity and the duration of the
distress are factors to be considered in determining its severity. Id

In this case, Mi-s. Lackey testified that the Petitioners stated that they would not accept Mrs.
Lackey's Section 8 voucher, because they were afraid of being audited. This denial of housing that would
have been available to Mrs. Lackey had it not been for her source of income can not be described as
anything other than extreme and outrageous. The Petitioners ripped her application and never return her
application fee. It is doubtful that the respondent’s were not aware that this denia of housing would have
caused an emotiona hardship on Mrs., Lackey. T’ he Petitioners were aware that Ms. Lackey needed the
apartment and she wanted to be close to her daughter, Kesha They dso knew of Mrs. Lackey’s various
medica conditions and physical impairment Finally, Mrs. Lackey’s distress was intense and lasted for an
extended period of time.

In addition to looking to the elements needed to support an award of emotiond distress damages,
one must look to both the direct evidence of emotiona distress and the circumstances of the act that
alegedly caused the distress. Krueger v. Cuomo, 115 F.3d 487,492 (7* Cir. 1997). Digtress is customarily
proven by showing the nature and the circumstances of the wrong and its effect on the plaintiff. United
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States v. Balirtrieri, 981 F.2d" . ... 932 (7ti Cir. 1992). In housing dis- g{t i 0 n cases, the court has
generaly upheld awards for emotiona distress despite the lack of detailed description of that distress. Id.
932. In some cases, an injured person’s testimony can be sufficient by itself, or in conjunction with the
circumstances of the particular case, to establish damages for emotiona distress. Id. Therefore, in the case
a hand, Mrs. Lackey’s testimony regarding the emotional distress that she has experienced as a result of
this denid of housing is sufficient to support her claim of emotiond distress.

Mrs. Lackey dso produced evidence of out-of-pocket expenses atributable to Petitioners
discrimination. After the Petitioners denied Mrs. Lackey housing, she lost her right to Section 8 funding
and was forced to pay her rent from her Socid Security Income. After sometime, Mrs. Lackey was unable
to afford her rent and was forced to move and store her belongings. The Petitioners discrimination caused
harm and inconvenience to Mrs. Lackey. Therefore, the damages awarded were appropriate.

Complainants may recover for ancillary expenses incurred when a respondent refused to rent to them.
Past cases have awarded expenses for lost wages when a complainant had to miss work to find another
apartmenf Rushing v. Jasniowski, CCHR No. 92-157 (May 18,1994); extm moving costs, Hussian v.
Decker, CCHR No. 93-H-13 (November 15,1995); added utility payments, Matias v. Zacariah, CCHR No.
95-H-1 10 (September 18,1996); and cab fare expenses, Puryear v. Hank, CCEIR No. 98-H-139. The
Petitioners state that had Mrs. Lackey ssimply paid them $600 in cmh she would not have encountered
storage fees. Firdt, the Section 8 program instructed Ms. Lackey that she could not pay cash for this
apartment, otherwise she would lose her funding. The Petitioners denid of the unit caused Ms. Lackey to
lose her possibility of receiving Section 8 assistance. The Petitioners are responsible for her incurred
expenses, damages, and her hedth problems that arose as a result of the discrimination.

IV. THE CHICAGO COMMISSION ON HUMAN RELATIONS HAS JURISDICTION TO
AWARD CIVIL DAMAGES.

“Actions for damages resulting from illegal discrimination in lllinois are limited to proceedings
under the Illinois Human Rights Act (“hereinafter “MRA™), 775 LLCS $.5/1-101." See Petitioner’s Brief,

6. The petitioner’s ask this coti to refer to the holding in Mein v. Masonite, 109 111.2d 1, which stated that
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“It is clear that the legidature i.. .,ended the Act, with its comprehensive keme of remedies and

adminis& ative procedures to be the exclusive source for redress of alleged buman rights violations.” 1d. at
7. 775 ILCS 5/7-1 08(A). The Illinois Human Rights Act seeks to delegate authority to municipalities. (See
Exhibit B.) The Act grants broad authority for the establishment and conduct of the Chicago Commission
on Human Relations.

“It seems evident that The [plinois Human Rights] Act seeks to give political subdivisons the same
powers held by the state commission.” Atkins v. Cig of Chicago Commission on Human Relations, 281 111
App. 3d 1066,1077 (1996). In Atkins, the Chicago Commisson on Human Relations determined that the
petitioner, Atkins, a landlord who refused to rent an gpartment to Ms. Lawrence, had discriminated against
Ms. Lawrence based on her race. Atkins contested the Commission’s ruling and contested their authority
to award attorney’s fees to a complainant In concluding that DORA granted the Commission the same
statutory authority that the IHRA had in preventing and remedying discrimination, the court noted, “the Act
provides a remedy of attorney fees in suits based on discrimination in rea estate transactions. It aso
provides that loca municipaities may set up their own commissions to promote the purpose of the Act
One purpose of the Act would logicdly include remedying the evil done by discrimination, i.e., awarding
damages, including attorney fees, to the victim.'* 1d.

The petitioner contends that the IHIU fails to expresdy grant the authority to municipalities “to set
up their own administrative law tribunals, hear evidence, and award civil damages and attorneys fees’
This is precisely what 775 ILCS 5/7-108(A) does, as was concluded in Atkins. The petitioner also contends
that the 1964 Judicid Article within the State Constitution precludes the Commission from performing
these functions. The separation of powers clause provides that “[t] he legidative, executive and judicia
branches are separate. No branch shall exercise powers properly belonging to another.” 1ll. Const Of
1970, art 2, $1. The independent judiciary clause provides that “[t] he judicid power is vested in a
Supreme Court, an Appellate Court and Circuit Courts.” Ill. Const of 1970, art 6, Q 1. Neither of the
provisons contained in the independent judiciary clause of the Illinois Congtitution have been interpreted

to preclude an administrative body from awarding civil damages. Petitioner’s assertion to the contrary runs
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in conflict with the Illinois SU[. ne Court’s decision in Civ ofWaukegl-A,. Pollution Control Board, 57
111.2d 170 (1974). Tllere, the court upheld the imposition of civil pendties by the state agency, expresdy
rejecting the argument that the delegation of power to the agency to impose penalties was an
unconstitutional delegation ofjudicial power in violation of section 1, article 2. See id. at 172,182-84.

The court catalogued the variety of circumstances in WI&h it had upheld the delegation of the )
power to administrative agencies to impose civil pendties and sanctions that operated as civil pendlties,
Seeid. at 179-8 1. As the court recognized, “[the] separation of powers does not forbid every exercise of
functions by one branch of government which conventiondly is exercised by another branch.” 1d. at 174- .
7.5. Rather, the “red thrust of the separation of powers philosophy is that each department of government
must be kept free from the control or coercive influence of the other departments.” 1d. at 175. Therefore,
the Judicial Article does not preclude the Commission from setting up their own “mini-judicial system”

The Commission’s authority to enforce laws prohibiting discrimination f&Us within the City of
Chicago's powers as a home rule unit The City’s status as a home rule unit under the Illinois Congtitution
cannot be questioned. See Ill. Coast Of 1970, art VII, $6(a) (any municipality exceeding 25,000
inhabitants is a home rule unit). As a home rule unit, the City has independent power under the Illinois
congtitution to legislate on any matter pertaining to its “government and aEa.irs including, but not limited
to, the power to regulate for the protection of the public hedlth, safety, morals and welfare . . .” Id. There is
a subsequent subsection, in the Illinois Congdtitution art VII, $ 6(i), which provides that the State and home
rule units may share certain powers. (See Exhibit C.) These powers and functions “shall be construed
liberally.” Id. art VII, $ 6(m).

As section 6(i) suggests, the lllinois Condtitution aso permits the General Assembly to “provide
spe& caly by law for the exclusive exercise by the State of any power or function of a home rule Unix”
[ll. Const Of 1970, art VII $ 6(h); seeid. art, VT& 8 6(g) (three-fifths vote required in Generd Assembly).
To limit home rule powen, however, the Generd Assembly must pass legidation containing explicit
language indicating that home rule powers over a particular subject matter are limited or excluded. Wage

ofBolingbrook v. Citizens Utilities Co., 158 Ill. 2d 133, 138 (1994); Ciy ofEvanston v. Create, Inc., 85
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111.2d 101, 108 (1981). Absaf ' ‘sch express legidative intent, home m16/ lits may exercise their powers
and functions concurrently with the State. See Ill. Const Of 1970, art VII, 0 6(i); see dso Create, 85 Ill.
2d at108. The authority to enforce laws against discrimination falls well within the home rule author-iv
granted to the City of Chicago.

Section 5-8-010 of the Chicago Fair Housing Ordinance lays out the city’s policy concerning fair
housing. (See Exhibit A.) In an effort to enforce this policy, the city established the Chicago Commission
on Human Reations. Section 5-8-070 describes the complaint procedure to be used when a violation of
&5-S-010 has occurred “Any person aggrieved in any manner by any violation of this chapter may file a
written complaint with the Commission on Human Relations.” The Chicago Human fights Ordinance also
directs the victims of discrimination to turn to the Chicago Commission for relief. (See Exhibit D.)

Section 2-120-490 establishes the Commission and $2-120-510 describes the powers and duties of
the Commission. Section 2-120-5 1 O(e) gra&s the power to “initiate, receive and investigate complaints of
aleged violations of Chapters 2-160 and 5-8 of the Municipal code.” And Q 2-120-510(g) grants the
Commission authority to “conduct hearings on complaints under subsection ()" conducted by “the
Commission, a member thereof, or a hearing officer gppointed for that purpose” Section 2- 120-5 10(1)
grants further powers to the Commission. (See Exhibit 1?.), and finaly, $2-120-510(m) grants the
Commission authority to “seek judicial enforcement of its subpoenas, orders and decisions.” These
sections demongtrate the City of Chicago’'s policy towards prohibiting discrimination. The Chicago
Commission on Human Relations has jurisdiction to award civil damages under 775 LCS 5/7-108(A), and
it can clearly be seen that the Commission has all the powers the City of Chicago sees fit to grant it under
Chicago's authority as a home rule unit

V. TEIE AWARD OF AI'TORNEY'S FEES WAS PROPER

The petitioner’s filed a two sentence motion with the Commission contesting the award of
attorney’s fees and contending that the denial of their request congtituted a deprivation of due process. R-
208. The Illinois Adminigtrative Code leaves the decision of whether to conduct a hearing concerning

attorney’s fees at the hands of the Commission. 56 IL ADC 5300.765. Section 5300.765 lays out the
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procedure that a commission i. | use in awarding attorney’s fees. (See F ibit F.) Petitioners cite to 6334
iV Sheridan v. Ruehle, 157 1ll. App. 3d 829,834, as holding that a party requesting an evidentiary hearing
on attorneys fees must be given one. The Sheridan case is distinguishable from this case. Most
importantly, Sheridan was a forcible entry and detainer action againgt the defendant brought in the Circuit
Court of Cook County, which operates under different rules of procedure than the several commissions
established within the State of lllinois. “The Human Rights Commission’s rules governing petitions for
attorney fees and costs impose no requirements that a hearing be conducted to resolve contested issues
regarding claims for fees” Raintree Health Care Center v. Illinois Human Rights Com'n, 173 111.2d 469,
494 (1996). In Raintree, the petitioner claimed that it was.entitled to an evident&y hearing on attorney’s
fees because the respondent’s petition for fees raised many issues. The court held that “as long as the
[Adminigtrative Law Judge] is, able to determine what amount would be a reasonable award of attorney
fees, from evidence presented in the petition and the answer, such a determination should not be disturbed
on review.” 1d. (emphasis added).

In Bank ofAmerica Nat. Trust and Sav. Ass'n v. Schulson, 714 N.E.2d 20 (1999). the court did not
follow Raintree. In Bank ofAmerica, the defendant’s contested the fact that the Circuit Court, not a
commission, did not hold a hearing on attorney’s fees and the plaintiff cited Raintree as authority that such

a hearing was not a requirement The court held that-

‘Raintree is not on point In Raintree, our Supreme Court reviewed attorney fees awarded

by an adminigtrative law judge for the Human Rights Commission. The court

acknowledged that, under some circumstances, attorney fees may be calculated without an

evidentiary hearing. But the issue in Raintree was governed by the Commission’s rules,

which did not require an evident&y hearing.”
Id. at 470. The court recognized the distinction between proceedings under the Commission’s rules of
procedure and proceedings under the Circuit Court’s rules and procedure,

Such is the case a hand, where the petition for attorney’s fees is governed by the Chicago
Commission on Human Relations rules of procedure. The Commission’s rules of procedure concerning an

award of atorney’s fees, and what is required for the deterrnination of such an award, are laid out in

Regulation 240.630(a)(l) of the Commission’s regulations. (See Exhibit E.) The respondent may then file a
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response to these statements d in fourteen days of the receipt of these L'* ernents. Reg. 240.630 (8)(2).
The regulation then goes on to describe the course of conduct that the heating officer is to file in
determining attorney’s fees and in rendering this decison. (See Exhibit F.) This process concludes with a
ruling by the Board of Commissioners. Nowhere in this process is the requirement of a hearing established.
A hearing on attorney’s fees is totdly at the discretion of the Chicago Commission. See Sib& v. Rlinois
Human Rights Com'n, 236 IIl. Dec. 88 (holding that such a hearing is entirely discretionary with the IJXRC).
All the requirements of petitioning for attorney’s fees laid out under Regulation 240.630 of the
Chicago Commission on Human Relations were followed by Ms. Lackey and The John Marshall Law
School Fair Housing Legal Clinic. The number of hours spent on the case by al attorney’s and law
Students involved was submitted to the Commission, aong with the customary hourly rate for the services
provided and documentation regarding al expenses for which compensation was sought The Commission,
after careful review, reduced the requested attorney’s fees. The Petition= had an opportunity to fully and
legaly object to the attorneys fee petition and affidavits filed by the Clinic. Alternatively, Pe&oners-
Respondents opted to file a two-sentence objection. Therefore, the award of attorney’s fees was proper.

CONCLUSION

WHEREFORE, Respondent respectfully requests that this Court affirms the Chicago Commission

on Human Rdations Orders.

R&spectfully submitt

of the Attomeys for Defendant
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Chapter 3-8 ;o

CHICAGO FAIR HOUSING

REGULATIONS

Sections:

5-s-010 City poiicy generally.

5-S-020 Discrimination prohibited.

J-s-030 Unfair housing practices.

33-040 Definitions.

5-s-050 Exemptions.

J-8-060 Applicability.

58-070 Complaint procedure.

5-S-120 Severability.

3-s-130 Violation-Penalty.

5-s-140 Notice of conviction.
58-010 City policy generaly.

It is hereby declared the policy of the city of Chicago
to assure full and equal opportunity to all residents of
the city to obtain fair and adequate housing for themseives
and their families in the city of Chicago without disuimi-
nation a,@nst them because of their race, color, sex. age,
religion, disability, national origin. ancesny, sexual
orientation marital status, parental status. military dis-
charge stau.s or source of ~KoLz. (Yrior code $198.7B-1;
Amend. Coun. J. 12-21-88, p. 23.526)

j-8020 Discrimination prohibited.

It is further declared to he the policy of the city of
Chiugo rha& no owner, Im, sublexx.e. assighee, manag-
ing agenr. or other person. firm or corporation having
theright tasell,  t or lease any housing accommodation,
within the city,of Chicago, or any agent of any of these,
should refuse to sdli. rent, lease, or otherwise deny to
or withhold from any person or group of persons such
housing accommodations because of his race, color, sex,
age, reAigio4 disability, national or@4 ancesuy, sexual
‘orientation, marital status, parental status, military dis-
charge sraeus or source of income of such person or
persons or discriminate atit any person because of
his race, color, sex. age. religion disability, national
origin. anc=ny, sexua orientaioq marital .smus. parenta
status. militvy discharge status or source of income in
the term, conditions, or privileges or the sale, rental or
lease of any housing accommodation or in the furnishing
of facilities or services in connection therewith (Rior
code 9 198.7B-2; Amend. CowL |. 12-21-88. p. 23526)

58-030 Unfair housing practices.

It shall be an unfair housing practice and unlawful
for any owner, lessee, sublesseg, assignee. tna& ging aget&
or other person firm or corporation having the right to
se& rent, lease or sublease any housing accommodation,

{Chicago 5-98)
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witbin the city of Chips x my agent 0 f my O f these,
or any red estate broke: ,;ensed as such:

A. To make any disfinctiop dixriminacion or restric-
don qginst any person in the price, terms. conditions
or privileges of any kind relating to the sale. rental, lwe
or occupancy of any rea estate used for residential
purposes in the city of Chicago or in the furnishing of
any facilities or service.5 in conr~ecdon therewith, predicat,
ed upon the race, color. sex. age, religion, disability,
national origin. tnxscry. 5kexud orientation marital q
parental status. mil&y discharge status or source of
income of the prospective or actual buyer or tenant
thereof.

B. To publish. circulate, issue or display, or cause
to be published, circulated, issued or displayed, any
communication notice, adverbemery sign or other
writing of any kind relating to the sale, rental or lezsing
of any residential rea property within the city of Chiago
which will indicate or express any limitation or discrimi-
nation in the sale, rental or leasing of such residential
real estate. predicated upon the race, color, sex, age,
religion. disability, national or&gin. ancestry, sexual
orientation, marital status, parental status, military dis-
charge scm~~ or source of income of any prospective
buyer, lessee or renter of such property.

C. Torefuseto sdl. lease or renL any rea estate for
residential purposes within the city of Chicago because
of the race, color, sex, age. religion, disability, national
origin axxxsay. sexual orientation, marital stams. parental
status, military discharge status or source of income of
the proposed buyer or renter.

D. Todiscriminze or to pticipate in discrimination
in connection with borrowing or lending money, ;m-
teeing loans. accepting mortgages or otherwise obtaining
or making available funds for the purchase, acquisition,
constnctioh rehabilitation, repair or maintetice of any
residential housing unit or housing accommodation in
the city of Chicago because of race, color, sex, age.
religion. disability. nationa origir~ ancestry, sexual
orientxio~ rnaritd sratus, parental status. miiitary dis-
charge status or source of income.

E. To solicit for sae, lease or listing for &.le or lease.
residential real eswte within the ciry of Chicago on the
,gound of loss of value due to the present or prospective
entry into any neighborhood of any person or persons
of any particular race, color. sex,

000~
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age, religion disability, ratio+ xi& anc$suy,
sesuai orienmion marital Stan .parental starus,
miiitap discharge sums or souse of income.

E To disrioure Or cause to be distributed, tirten
material or statements dtigned to induce any owner
of residentia real estate in the city of Chicago to sell
or lease his propary because of any present or pro-
speaive change in the rag color, sex, age, rdigioS
disahiliry, national or& ancesrry, sexua orienta-
dogmarilalstanrs,parentalxangmilitarydis-
charge status or. source of income of perrions in the
neighbol hood.

G. To debberately and Imowi~&y refuse exam-
ination of any li&g of residentia rnal estate within
the ciry of Chicago to any person beuuse of race,
color, se& age, religion d&p&), national origis
ancesry, sexuai olienraKio4 mari?al SfaNs, parental
status, milirary d.idarge srztrus or source of income.

H. To co- placqg maintain or install a ‘For
Sale’ sign or ‘sold” sign of any shaw size or form
on premises located in Residenrial Diszricq zoned
RI through R8 under Tirie 17 of*this code. For pur-
poses of this subsection, the usigns’ abovemen-
tioned are hereby de&ted to mean any strncrure, and
ail parts composing tie same, together .with the
frame, background or supports m&or which are
used for advertising or display purposes, or any sra—-
uary saxipnue, moiding or casting used for advertis-
ing or display purposes, or any flags, bunting or
nazial used for display or advertising purpose
inchding but not tired 10, plagrds, car& sauc-
mres or areas carrying the following or similar
words ‘For Saio” Sold” Y&en Ho%” ‘New
How” ‘Home Ingxcrion,” *‘Viitors Invited,”
‘Wed by,” or ‘Built by.” (Prior code 4 198-T&3';
fimend Coun J. 12-21-88, p- 23526)

5a-040 Definitions.

- Wherever used in this chapter, the terms 3ge,”
‘religijo~" ‘disability,” -Lsexuaoriencario~" ‘mar-
ital srarug” "parental stan4” ‘military dixharge
sams,” and source of income” shall have the same
meanings as described in Chapter 2-160 of this code
(R-ior code 4 198-W; AIXXL Coun J. 12-21-88, p.
23526)

5-i%osl Exemptions.

No provision of this chapter shatl be consmA to
prohiiiir any of the following

(8) Resuitig rental or sadle of a housing accom-
mM&don Lo a person of a Gemm age group (1) when
such housing accommodation is authorized,
approved Enaxed or subsidized in whole or in pan
for the benefit of that age group by a unit of state,

763
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local or federal gy “hens or (2) when the du.ly
recorded initi d. ararion of a condominium of
communis, associition limits such housing accom-
modations to persons above the age of 50; provided,
tbar a person or the immediate fb.mily of a person
owning or renting a unit in such housing accomme
dation prior to the recording of the initial deciam-
tion shall not be defmed to be in viotion of the age
nxrition as long as the person or the pezxon's
immediare fiunily wntiue m own or reside in the
housing accommadation.

(b) A religious org3niza7ion, association or so&
cry, or any not-for-profit ins&ion or oga&ation
operaed, supervised or conuo&r.i by or in conjunc-
don with a religious organiiatios association or
s&ety, from limitig the sale, rental or occupancy of
a dweiiing which it owns or operates for other than a
commercia purpose to persons of the m.me religion,
or km giving preference to such persons of the.
same reiigion, or &om giving preface to such
persons, unless membership in such religion is
resaid on account of racq color or national ori-
Es=

(©) Rem-k&g the rental of rooms in a housing
aaommodarion to persons of one sex (Prior code 5
198.7EM.I; .h~end Coun. J. 12-21-88, p. 23526)

3-8-060 Applicability.

Any owner, lesses, sublesses, assignes, managing
agent or orher persoq firm or corporation having
tie right ro sall. rent or lease any housing accomm-~
ciarion within the dry of Chicago who shaU exercise
any funcrion ofselling, rencin~ king or subleasing
‘any housing accommodation within the city of Chi-
ugo shall be dmed subject to all applicable provi-
sions hereof- Any real estate broker who shall
exmk any fun&on of a real eswe bmker within
tie city of Chicago shall be subject to al applicable
provisions hereof (Prior code 4 198.7B-5)

$&070 Complaint procedure,

tiy person aggrieved in any manner by any vio-
liuion of this chanter may Ee a tirten compiainr
with tie commission on human reladonr The com-
&aim shall include the name and adk of the
complainant and of every person against whom the
‘complaint is made. and shal.l se: out me f&s giving
rise t.3 tie compkiinr No person shall ref&e or fail to
comply with any subpoena order or decision issued
in the course of or asaresult of an i.nvebrig3tion of a
complainr (Prior code 3 198.7E6; Added CouL 1.
3-21-90, p- 13523)
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58-1.30 Severddity.

If yl]l tioa, sukxhisioA w FL sentence
or ckwse of ti ordinance is for an:.. --aon 10 be
invalid or unconsrirurio~ such de&ion shall nor
afkt any remaining potion, section or part rhere~i.
(Prior code 5 198-S-l1)

53-130 Violation—Penalty.

- Any owner, kzssc subl~ assignee, maqing
agent or other person, fir4 waqxrztrio~ or real
essare bmker,whoshallvioiareor~~ocompiyPrith
any of the provisions of &is ordinanc: shall be
.punished by a fine in any sum not exce&ing

(Cricago %-90)

764

500.00. NOch.ie ereip contied shall be con-
trued so as LO prechd '.ny aggrieved person E-on
puzuing suck other a.& hrtkr legal and guitabie
reiief 10 which he may be entided (Prior code f

198.7Ei2)

s140 Notice of aYnvidon

Tine corporation counsel shaU file witi the
Dipamnem of Professional Regxlafion of the size
of Illinois a notic2 of tie convicdon of any i.ic=nsed
real esra~ broker'or salesprson found guilty of vie-
king this chapter, (Prior code 4 198.7B-13; .hmmi
Coun. J. Z-21-90,13523)
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(775 1LCS 5/7-106) (frk-'Ch. 68, par.
7- 106)
Sec. 7-106. Recrui t ment; Research;
Publ i ¢ Communi cati on) For the purpose
of pronoting equal enploynent and
housi ng opportunities and elimninating
unl awful discrimnation, sexual ha-
rassment 1n enployment and sexual
harassnment in higher education, the
Departnent. shal | , have authority to:

SA) Recrui t ment. Cooperate wth

public and private organizations, as

well as the Departnment of Central
Managenment Services, in encouraging
i ndi vidual s in underrepresented cl as-
sifications to seek enploynent in
state governnent.

(B) Publications; Research. Issue’
publications, conduct research, and
make surveys as it deens necessary.

(© Public Hearings. Hold public
hearings to obtain information from
the general public on the effective-
ness of the state's equal enpl oyment
opportunity program and the protec-
tion against unlawful discrimnation

., sexual harassnent in enploynment and
sexual harassment in higher education

afforded by this Act and to accept
public reconmendations  concerning
changes in the program and the Act
for inclusion in its annual report.

(D) Pronotion of Comunication and
Goodw | | Establish a programto

cooperate with civic, religious and

( educational organizations in order to
i nprove human communi cation and un-
derstanding, foster equal opportuni-
ties in enploynent and housing, ,anh
pronote and encourage conmuni cation

goodwi I and interfaith and interra-
cial harnony.
(Source: P. A 85-1229; 86-1343.)

Section 7-107 Advisory COUnG IS
(775 1LCS S/ 7-107) (from Ch. 68, par.

7-107)
Sec. 7-107. Advisory Councils. The
Departnent shall have authority, as

the need requires, to create local. or
statew de advisory councils to aid in
effectuating the purposes of this

Act, to I1'-t the duration of a coun-
cil's exis&nce, and to enpower a
council to:

BN st udy. Study and report on
probl ens of unlawf ul ~ di scrimnation
and equal enpl oyment opportunity.

(B) . Goodwill. Foster through:.
community effort or otherw se good-
wi Il anong the groups and segnents of
the population of Illinois.

8(3' Recommendati ons. Make recom
mendations to the -Departnent for the:
devel opment of policies and practices
that will aid in carrying out the

. purposes of this Act.

Fm_ support Services. Recei ve
technical and clerical assistance and
rei nbursenent of actual expenses from-A
t he Depart nment.

(Source: P.A 81-1216.)

Section 7-108 Local Departnents
Commi ssi ons

(775 1LCS S/ 7-108) (from Ch. 68, par.

7-108)
Sec. 7-108. Departnents, Com
subdi -

m ssi ons.
(A) Authority. A politica

vision, or' tw or nore politica

subdivisions —acting jointly, pay
create a local departnent or conm s-
sion as it or they see fit to .pronote
the purposes of this Act and to se-.
cure for all individuals within the.
jurisdiction of the political subdi-
vision or subdivisions .freedom from
unl awf ul discrimnation, sexual ha-
rassnent in enploynment and sexua

harassment in higher education. The

rovi sions of any ordinance enacted
y ang_nun|0|pal|ty or county which
prohi bits broader ordifferent cate-
of discrimnation than are

Local

gories
prohibited by this Act are not inval-
I dated or affected.by this Act.

(B) Concurrent Jurisdiction. Wen
the Department and a |ocal departnent
or conm ssion have concurrent juris-
diction over a conplaint, either may

transfer the conplaint to the other .-
under regul ations established by the

. When

Depart nent.
(d Exclusive Juri sdi cti on.
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Il. Const Of 1970, art VII,06 -

(@ A County which has a chief executive officer elected by the electors of the county and
any municipaity which has a population of more than 25,000 are home rule units. Other
municipalities may elect by referendum to become home rule units. Except as limited by
this Section, a home rule unit may exercise any power and perform any function
pertaining to its government and affairs including, but not limited to, the power to
regulate for the protection of the public health, safety, morals and welfare; to license; to
tax; and to incur debt.
(b) A home rule unit by referendum may elect no.t to be a home rule unit.
(c) If ahome rule county ordinance conflicts with an ordinance of a municipality, the
municipal ordinance shall prevail within its jurisdiction.
(d) A home rule unit does not have the power (1) to incur debt payable f?om ad valorem
property tax receipts maturing more than 40 years from the time it is incurred or (2) to i
define and provide for the punishment of a felony.
(e) A home rule unit shall have only the power that the Generd Assembly may provide
by law (1) to punish by imprisonment for more than six months or (2) to license for
revenue or impose taxes upon or measured by income or earnings or upon occupations.
(f) A home rule unit shall have the power subject to approva by referendum to adopt,
ater or repea a form of government provided by law, except that the form of government
of Cook County shall be subject to the provisions of Section 3 of this Article. A home
rule municipality shall have the power to provide for its officers, their manner of
section and terms of office only as approved by referendum or as otherwise authorized
by law. A home rule county shall have the power to provide for its officers, their manner
of selection and terms of office in the manner set forth in Section 4 of this Article.
(9) The Genera Assembly by alaw approved by the vote of three-fifths of the members
elected to each house may deny or limit the power to tax and any other power or function
of ahome rule unit not exercised or performed by the State other than a power or
function specified in subsection (1) of this setion.
(h) The General Assembly may provide specifically by law for the exclusive exercise by
the State of any power or function of a home rule unit other than a taxing power or a
power or function specified m subsection (1) of this Section.
(i) Home rule units may exercise and perform concurrently with the State any power or
function of a home rule unit to the extent that the Generd Assembly by law does not
specifically limit -the concurrent exercise or specifically declare the State's exercise to be
exclusive.
() The Generd Assembly may limit by law the amount of debt which home rule counties
may incur and may limit by law approved by three-fifths of the members elected to each
,house the amount of debt, other than debt payable from ad valorem property tax receipts,
which home rule municipaities may incur.
(k) The General Assembly may limit by law the amount and require refeiendum approval
.of debt to be incurred by home rule municipalities, payable from ad valorem property tax
receipts, only in excess of the following percentages of the assessed value of its taxable
property: (1) if its population is 500,000 or more, an aggregate of three percent; (2) if its
population is more than 25,000 and less than 500,000, an aggregate of one percent; and
(3) if its population is 25,000 or less, an aggregate of one-half percent. Indebtedness
which is outstanding on the effective date of this Constitution or which is theresfter
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approved by referendum or assumed from another unit of local gove& ment shall not be
included in the foregoing percentage amounts.

(L) The Generd Assembly may not deny or limit the power of home rule units (1) to make
local improvements by special assessment and to exercise this power jointly with other
counties and municipalities, and other classes of units of local government having that
power on the effective date of this Constitution unless that power is subsequently denied
by law to any such other units of local government or (2) to levy or impose additional
taxes upon areas within their boundaries in the manner provided by law for the provision.
of specia setices to those areas and for the payment of debt incurred in order to provide

those special setices.
(m) Powers and functions of home rule units shall be consk-ued liberaly.
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Z-160-090 Violation - Investigation by Commission on Human Relations -
Prosecution.

0

The Chicago Commission on Human Relations shall receive and investigate complaints
of violations of this chapter, except where such duty is modified by intergovemmental
agreement, and shall prepare and provide necessary forms for such complaints: No person

shall refuse or fail to comply with any subpoena, order or decision issued in the course of

or, as a result of an investigation.

EXHIBIT » 0000053
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Z-120-510 Powers and Duties.

The Commission shall have the following powers and duties, in addition to those
assigned by other provisons of the Municipa Code:

(a) To advise and consult with the mayor and the City Council on all matters involving
prejudice or discrimination based on race, color, sex, age, religion, disability, national
origin, ancestry, sexual orientation, marital status, parental status, military discharge
status, source of income or professional training or education from an accredited
institution and recommend such legislative action as it may deem appropriate to

effectuate the policy of this ordinance;

(b) To cooperate with the mayor, the City Council, officials, departments and agencies of
the city government in securing equality of servicesto all citizens, and where the need is

greater, in meeting that need with additional stices;

(c) To develop and implement programs to train city employees in methods of deahng
with intergroup relations, in order to develop respect for equa rights and to achieve
equality of keament regardless of race, color, sex, age, religion, disability, national
origin, ancestry, sexual orientation, marital status, parental status, milita.ry discharge

gatus or source of income;

(d) To require the assistance of the various departments and agencies of the city
government in identifying and eliminating dis& minatory activities. The head of every
city depart-ment and agency shall provide to the Commission, at its request, information
under control of the depaxknent or agency and relating to a pending complaint or matter
under review by the Commission. Upon receipt of a recommendation from the
Commission, the head of every depart-ment or agency shall submit to the Commission a
written report indicating action on and disposition of the recommendation;

(e) Toinitiate, receive and investigate complaints of alleged violations of Chapters 2-160
and 5-8 of the Municipal Code. A complaint must be filed no later than 180 days after the
alleged violation. The person against whom a complaint is made shall be given a copy
thereof within 10 days after it isfiled, and shall be allowed to be present and offer a
defense at any hearing thereon. Any person who filesa complaint or against whom a
complaint is made may be represented by counsel at any stage of conciliation,
investigation or hearing on the complaint. The.filing of a complaint pursuant to this
section does not bar any person from seeking any other remedy that may be provided by
law, except that in certain instances one or more intergovernmental agreements may
specify before which governmental -agency or court a person may pursue his or her

.complaint;

(f) To investigate complaints in order to determine whether there is substantial evidence

that a violation of Chapter 2-160 or 5-8 has occurred, except where such complaints are
handled by another governmental agency pursuant to an intergovernmental agreement, as
authorized in subsection (g) below. The investigation shall be completed within 180 days

EXHIBIT
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after receipt of the complaint, unless it is impractical to do so within that time. Within 30
days after completion of the investigation, the Commission shall issue awritten
determination whether there is substantial evidence that a violation has occurred. If the
Commisson determines that there is not substantial evidence, it shall give written
notification of the determination to the charging party and the person against whom the
complaint was made. Neither the Commission nor its staff shall disclose, other than at a
hearing as provided in subsection (g), any information obtained in the course of
investigation or conciliation, except where otherwise required by law or

intergovernmental  agreement;

(9) To conduct hearings on complaints under subsection (e) of this section, if the
Commission determines that there is substantial evidence that a violation has occurred.
Hearings may be.conducted by the Commission, a member thereat; or a he&g officer
appointed for that purpose. A hearing must be commenced within 90 days after the
determination of substantial evidence that a violation has occurred. All testimony shal be

under oath, and shal be either recorded or transcribed;

() To appoint one or more hearing officers to conduct hearings authorized by subsection
(g) of this section;

() To expedite proceedings under this section under the following circumstances. The
Commission at the request of the complainant may at any time consider arequest for
expedited proceedings. If the Commission determines that the complainant is likely to die
before the termination of the proceedings established in this section, it may order the
proceedings expedited. When an order for expedited proceedings is issued, the processing
of the complainant’s charge by the Commission shall take precedence over dl matters
except other matters of the same expedite character. Where such order is issued., the
Commission, or any hearing officer shall be authorized to shorten any time period, other

than the 180 day charge filing period set by this act or by rule;

()) To attempt to settle or adjust.any complaint by conciliation at any time that the _
complaint is pending; :

(k) Toissue subpoena for the appearance of witnesses, the production of evidence, or
both, in the course of investigations and hearings authorized under this section, if there is
reason to believe that a violation has occurred and the testimony of the witiess or the
documents or items sought by the subpoena are relevant to the investigation. A subpoena
shall be served in the same manner as subpoenas issued under the Rules of the Illinois
Supreme Court to compel appearance of a deponenf and subject to the same witiess and
mileage fees fixed by law for such subpoenas. A subpoenaissued under this section shah
identify the person to whom it is directed and the documents or other items sought
thereby, if any, and the date, time and place for the appearance of the witness and
production of the documents or other items described in the subpoena In no event shall
the date for examination or production be less than seven days after service of the
subpoena. No later than the time for appearance or production required by the subpoena,
the person to whom the subpoena is directed may object to the subpoena, in whole or in
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part. The objection shal be in writing, delivered to the Commission, and shdl specify the
grounds for the objection. For seven days after receipt of atimely objection to a
subpoena, the Commission shal take no action to enforce the subpoena or to initiate
prosecution of the person to whom the subpoena is directed. During this seven-day period
the Commission, or the member or hearing officer conducting the hearing or

investigation, shall consider the grounds for the objection and may attempt to resolve the
objection through negotiation with the person to whom the subpoena is directed. The
seven-day period may be extended by the Commission, the member or hearing officer
conducting the hearing or investigation, in order to dlow completion of any negotiations.
The extenson shal be in writing addressed to the person to whom the subpoena is
directed, and shall specify the date on which the negotiation period will end. Negotiations
may include such matters as the scope of the subpoena and the time, place and manner of
response thereto. The filing of an objection to a subpoena, and negotiations pursuant to an
objection, shdl not congtitute refusal to comply with the subpoena, or interference with

or obstruction of an investigation.

ro..

Notwithstanding anything to the contrary contained herein, the Commission on Human
Relations shall have no power or authority over any member of the City Council, any
employee or staff person of any member of the City Council or any employee or staff
person of any City Council committee, including, but not limited to the power of

subpoeng;

(I) To render a decision upon the conclusion of a hearing, or upon receipt of a hearing
officer’s recommendation at the conclusion of a hearing, including findings of fact
relating to the complaint, and to order such relief as may be appropriate under the
circumstances determined in the hearing. Relief may include but is not limited to an
order: to cease theillegal conduct complained of; to pay actual damages, as reasonably
determined by the Commission, for injury or loss suffered by the complainant; to hire,
reinstate or upgrade the complainant with or without back pay or provide such tige
benefits as the complainant may have been denied; to admit the complainant to a public
accommodation; to extend to the complainant the till and equal enjoyment of the goods,
services, facilities, privileges, advantages, or accommodations of the respondent; to pay
to the complainant all or a portion of the costs, including reasonable attorney fees, expert
witness fees, witness fees, and duplicating costs, incurred in pursuing the complaint
before the Commission or at any stage of judicial review; to take such action as may be
necessary to make the individual complainant whole, including, but not limited to;
awards of interest on the complainant’s actual damages and backpay from the date of the
civil rights violation. These remedies shall be cumulative, and in addition to any fines
imposed for violation of provisons of Chapters 2-I 60 and 5-8. If the hearing was
conducted by a member of the Commission or by a hearing officer, the member or
hearing officer shall submit written recommendations to the Commission, including
recommended findings of fact and recommended relief. The Commission may adopf
reject or modify the recommendations, in whole or in part, or may remand for additional
hearing on some or all of the issues presented. The Commission shall adopt the & dings
of fact recommended by a hearing officer or Commission member if the recommended
tidings are not contrary to the evidence presented at the hearing. Decisions of the
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Commission shall be in writing, and must be approved by a majority of the quorum of the
Commission. Decisions of the Connnission shall be subject to review in accordance with

applicable law;

(m) To seek judicial enforcement of its subpoenas, orders and decisions,

(n) To render an annual report of the activities of the Commission and its advisory
councils and make recommendations to the mayor and City Council. The report shall be

published;

(O) To assist and advise the advisory councilsin preparation of their respective rules of
procedure for their meetings. Such procedural rules of the advisory councils shall be

uniform to the extent practicable;

@) To issue such other rules and regulations as may be necessary to implement its
powers, including rules for briefing and oral argument in conjunction with hearings,
defaulting of parties and dismissal of complaints for failure of a party to cooperate with

the Commission.

(s> To enter into intergovernmental agreements with any or all of the Cook County, State
of Illinois and United States governmental entities which administer and enforce laws
similar to the Chicago Human Rights Ordinance and the Chicago Fair Housing
Ordinance, for the purpose of more efficiently and effectively carrying out the go& of
those ordinances. Such agreements may allow the Commission to transfer or coordinate
the investigation of complaints filed with the Commission, and/or to decline jurisdiction,
to defer the exercise ofjurisdiction., or to dismiss a case which is proceeding in an
aternate forum. The rights of persons to proceed under the Chicago Human Rights
Ordinance and the Chicago Fair Housing Ordinance shall be governed by any such inter-
governmental agreements, but in no event may the Commission refuse to exercise
jurisdiction where the complaint cannot be redressed in an aternate forum.

0000057

coou27?



® @
t !

56 IL ADC 5300.765

5300.765 Petitions for Fees and/or Costs

a Within 2 1 days after the service of a Recommended Liability Determination pursuant
to Section 5300.760(e)(1) or (€)(2) of this Part or pursuant to an Order entered after a
hearing by the selected Administrative Law Judge in a case proceeding under the
aternative hearing procedure, the Party or Parties designated therein may file with the
Administrative Law Judge a petition for fees and/or costs, supported by argument and
affidavits. Such supporting documentation shal include the following:

1) The number of hours for which compensation is sought, itemized according ‘to the
work that was performed, the date upon which the work was performed and the
individua who performed such work;

2) The hourly rate customa.rily charged by each individual for whom compensation is
sought and appropriate documentary support for such claimed rate. In the case of a public
law office which does not charge fees, or which charges fees at less than market rate,
counsel may provide documentation of the rate prevalent in the practice of law for
attorneys in the same locale with comparable experience and expertise;

3) Other factors that affect the computation of fees or costs, as determined by the courts
of Illinois and the decisons of the Commission; and

4) Documentation of costs for which the Party seeks reimbursement.

b) Copies of such petitions and supporting documents shall be served by the petitioning
Party on all other Parties at the time of filing with the Administrative Law Judge, and
proof of setice shall be provided. Neither fees nor costs will be awarded in the absence
of proper petition therefor.

¢) Within 21 days after the service of the petition for an award of attorney’ s fees and/or
costs, all other Parties may file written objections to the petition. Copies of such
objections shall be served on all other Parties at the time of filing with the Administrative
Law Judge, and proof of service shall be provided. Failure to file such objections shall be
deemed awaiver of any objections to the award of fees. No reply in support of the
petition or in response to objections may be filed except upon leave granted by the

Administrative Law Judge upon motion and good cause shown.

d) A Party may request additional time to file a pleading governed by this Section by

‘written motion filed with the Administrative Law Judge stating the reasons therefor.
Copies thereof shall be served at the same time on all other Parties. Such requests for
extenson of time shall be granted where good cause is shown.

e) The Administrative Law Judge may convene a hearing to resolve contested issues and
may take other steps to produce a complete record with regard to a claim for fees and/or
COsts.

f) Following the submission of the petition for fees and/or costs and objections thereto
and the completion of ahearing, if any, the Administrative Law Judge shall prepare a
Recommended Order and Decision pursuant to Section 5300.760(f)(Z) of this Part or, ina
case proceeding under the alternative hearing procedure, shall prepare a Final Order

pursuant to Section 5300.762 of this Part.
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2-160-020 Definitions.
Whenever used in this chapter:
(@) “Age” means chronological age of not less than 40 years.

(b)  “Credit transaction” means the grant, denial, extension or termination of credit to an individual.
(c) “Disability” means:

0 a determinable physical or mental characteristic which may result from disease, injury,
congenital condition of birth or functional disorder including, but not limited to, a determinable
physical characteristic which necessitates a persons’s use of a guide, hearing or support dog;
or

(i)  the history of such a characteristic; or
(i)  the perception of such a characteristic by the person complained against.

84 “Employee” means an individual who is engaged to work in the City of Chicago for or under the
irection and control of another for monetary or other valuable consideration.

(e) “Employment agency” means a person that undertakes to procure employees or opportunities to
work for potential employees, either through interviews, referrals, advertising or any combination
thereof.

(H  “Gender identity” means the actual or perceived appearance, expression, identity or behavior, of
a person as being male or female, whether or not that appearance, expression, identity or behavior is
different from that traditionally associated with the person’s designated sex at birth.

(9) “Marital status” means the legal status of being single, married, divorced, separated or widowed.

u-4 “Military discharge status” means the fact of discharge from military status and the reasons for
such discharge.

N “Parental status” means the status of living with one or more dependent minor or disabled
children.

()  “Public accommodation” means a place, business establishment or agency that sells, leases,
provides or offers any product, facility or service to the general public, regardless of ownership or
operation (i) by a public body or agency; (ii) for or without regard to profit; or (iii) for a fee or not for a
fee. An institution, club, association or other place of accommodation which has more than 400
members, and provides regular meal service and regularly receives payment for dues, fees,
accommodations, facilities or services from or on behalf of nonmembers for the furtherance of trade or
business shall be considered a place of public accommodation for purposes of this chapter.

(k)  “Religion” means all aspects of religious observance and practice, as well as belief, except that
with respect to employers “religion” has the meaning ascribed to it in Section 2-1 60-050.

0) “Sexual orientation” means the actual or perceived state of heterosexuality, homosexuality or
bisexuality.

(m)  “Sexual harassment” means any unwelcome sexual advances or requests for sexual favors or
conduct of a sexual nature when (i) submission to such conduct is made either explicitly or implicitly a
term or condition of an individual’s employment; or (2) submission to or rejection of such conduct by an
individual is used as the basis for any employment decision affecting the individual; or (3) such
conduct has the purpose or effect of substantially interfering with an individual’s work performance or
creating an intimidating, hostile or offensive working environment.

(n)  “Source of income” means the lawful manner by which an individual supports himself and his or
her dependents.
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(Prior code Ej 199-Z; Added Coun. J. 12-21-88, p. 23526; Amend Coun. J. 1 |-6-02, p. 96031, § 3)
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STATE OF |ILLINOS )

1ss
COUNTY OF C 0 0 K |

IN THE CIRCUT COURT OF COOK COUNTY, ILLINOS COUNTY
DEPARTMENT- CHANCERY DI VI SI ON

JULIO GODINEZ -and CARLO

GODI NEZ, 1
Plaintiffs, ) No. A CH 19272

VS )
JUNE SULLI VAN- LACEKY and
CITY OF CH CAG O COW SSION OF )
HUVAN  RELATI ONS, |

Def endant s. )

REPORT OF PROCEEDI NGS, had at the hearing
of the above-entitled cause before the Honorable
EERNETTA BUSH, one of the Judges of said Court, on
the 17th day of June, 2002.

PRESENT: Grahiava é)@ Q}l)‘}

MR DOUGLAS w
Appeared on behalf of the Plaintiff.

W
Oa‘!ﬂ‘ MR. BRIAN NOLAN,

oY ORTIZ,
MR. ALEXANDER TSESI S,

&\ Appeared on behalf of the Defendants.

Rachel Smth
Of'icial Court Reporter

Chancery Division
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Godinez vs Cty of Chicago Comm ssign G
MR GRANT: Dougl as&$? 1 représﬁjt
Petitioner. This is 01 CH 19272.

MR NOLAN: Brian Nolan on behalf of Responden:,

l'aw school graduate, |ijcensed under Section
J3?s ky
Supervising attorney is Jq wOrtlg/Q@g/nq

MR TSESI S: Al exander T-s-e-s-i-s .pn behalf of
the Chicago Comm ssion on Human Rel ations.
THE COURT: | am ready to hear argunent on this.

It was an 1nterest1ng

gfu\,bl.,—. ] May it plcase the Court, | am going
to be very brief. W had a trial, in fact we're

pretty straight forward. Very little in fact, there
is really no fact issues at all, but what we have
here is a question of law and what | am urging in at

| east* a part of nmy approach to this/is that any

court system that the Gty has is not

constitutionally sustainable. They have set up a
system to award civil danages wunder certain

situations and they awarded civil damages in this
case. Now, | have no quarrel with the Cty doing

what it can to stop discrimnation and housing

di scrim nation. It is a worthy goal, your Honor, but

R -
NI » 1064
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what they have here is not sonething sustainable
under the law.  They have no ordinance. They have no

statute to .work under.
What they have done is they are using a

decision of their Commssion on Human Relations as if

there were an order.and that decision says that if
you are a |landowner, renting housing and you're..

approached by soneone that had a Section 8 subsidy,
you have a duty to go get vyourself or at |east apply

for Section 8 participation with the federal

gover nnment . Since this mandate is only a subsentence
in some admnistrative decision, jt is not wdely
known and | had no idea it was even in there until |
read the briefs when we were trying to -- trying this
case in~the-~; "~he dc:$?%$on, so | am
suggesting first of all, we do not have.a proper
mandate here under which the -- to hold these people
[iable. | think this case would be a good test of

this issue here and in the Appellate Court, except

for the fact that.we just certainly do not have

discrimnation in the first place.
The lady cane to us, wanted to rent an

apartnent and we told her that rent was $600 and we

c
said,” how are you going to pay the rent? /she said,

~ Sy 0D

: U H._:‘\_x‘; .
- 0000065
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Ywell T have Section 8 subsidy.*..-We said*we are not
, .
AN_—

L.
Section 8 qualified: If yu would like to, we would

be glad to have you at the $600, and they alnost had
a deal . Her Section 8 subsidy was running out. She
had 17 days to find a Section 8 place. She had not
been able to do so up to that point, so she was
seriously considering paying the $600. She wanted to
live there because her daughter already lives there,
and she, during the day, she would watch her

daughters children. That was so her daughter could
wor K. It would have been a good arrangenent for her
and my people wanted to have her in, put they were

not Section 8 qualified and they had no idea

wha. tsoever that they were -- had sone

requirement to go out and get it. They do not want
to be Section 8 qualified, your Honor, because if you
are undeﬁTLSection 8 program they regulate your rent,
they inspect your property, and they mnake you do
things on your property that you may or may not want
to do. In fact this is@& this lady was |ooking for
anot her apartnent, because her last place was Section

8 qualified and they lost the Section 8

qualification.

There is no discrimnation here. That is
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going to be | think evidenced ;Alnen, I am assum ng you
have read this,

THE COURT: That is a correct assunption.

MR GRANT: Al right, so | think that is really
about all | have to say.

THE COURT: Al right. Counsel ?

MR NOLAN: First I would like.to poin,t out the
standard review, where the admnistrative authority's
ruling was against the manifest wei,ght of the
evi dence, arbitrary and wthout cause, ¢|ear abuse

and discretion. Wth that- in mnd, there is no

review of the evidence or assessnent of credibility,
to find sonme confusion except what is true and
correct. If there is any evidence supporting the
Commission's other ruling, it is not the manifest
wei ght of the evidence.

Beginning with the claim of

discrimnation, the thrust of Petitioner's claim is

there is no duty for a landlord and owner to seek

certification to participate in the Section 8

program And if you -- as you have seen in Smth vs
2oodchild, Smth v~tfob!f jl|?%ay the same
t hi ng. That the -- it is a voluntary federal

pr ogram The city and the state and | ocal

Cll 0000067
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(C- ommissiobwil

organi zations can conpel or require that the owner at

Section 8 certificatiofi, otherw se

A

| east apply to get

the entire schene would be a dead letter. %
A VA4

There is nothing that the ﬁC

i mposes on Petitioner as,far as who they can or
cannot admt, so once the owner finds a plausible

tenant that is approvable and there is an open unit,

the tenant wll have noving papers -as they're called

that the owner WAl fill out basically the |ocation

and a-n affidavit saying they own the building. That

is forwarded on to the @ cHAC Qp@q%a_,
The (Commissiom then calls and- schedul es
CH# C S,Q,O,%'f\)/

an inspection.,
The inspection is sinply to nmke sure
that it is habitable. It is not any kind of high
llevel inspection. Even in -- the unit is left enpty
for a few nonths ?ghi le inspection is going on. The

CHAC 3:0,0_,6\"1'\-
1! even back pay the rent to the tine

tihile it was left vacant while being inspected. once

that is done the,owner signs the contract with the
cHae 700 ?\A

(GommissioR whilch is no longer than the lease would be

with the tenant. It is a one-year contract saying

that they will abide by the rules with the tenant in

the lease, and that is the extent of the inspection

Capgron .
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5

and thé whol e process.

As the cases point out, all the owner
must do is just apply, a matter of filling.out
paperwork and sending it out. That is the only
action it nust take otherwise, they are
discrimnating wunlawmfully on this.

As far as the Commssion's ability co
award civil damages, the |Illinois' Human Rights Act
which is cited in both briefs | believe,

gives political subdivisions the sanme powers held by

state commissions, and as that act was interpreted,
it gives nmunicipalities the authority to set up tti?r
own admnistrative law tribunals and

award civil damages and attorneys fees. Beyond t hat,
there's not nuch issue as to the authority of the
Comm ssion to award civil danmages.

THE COURT:  Anything else?,

MR- NOLAN:  Once you concede the fact that the

Conmm ssion has the authority to award danmages and

there was discrimnation based on the facts that the
conplainant or tenant wanted to use Section 8
certificates, there really is no issue in the
supportable by the

admnistrative ruling is clearly

facts.
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THE COURT: Al right.

MR.  TSESI S: Your Honor, if | may just very
briefly, judge, just very quickly the -- as to the
constitutionality of awarding civil damages and the
constitutionality of this admnistrative body that we
have and the Commi ssion on Human Relations,
essentially Counsel is asking this Court to overturn
a very longstanding precedent. There was a case from
the Illinois Suprenme Cour.t, Cty of Wukegan which.
clearly says that admnstrative agencies are allowed
to rule on civil damages, furthernore, the Illinois
Statute 775 ILCS 5 7108 gives the powers to a
~0/$Ju?~"11$%%is what the City 1is, the power to
create such agencies to inprove the quality of Ilife,

to make sure people have sonme sort of

36

r edr ess.

O herwise it becomes absurd. We can take a penalty,
the maximum is $500 but what about the aggrieved
person?, W are not the only party that deserves
something if there is discrimnation. It is
constitutional. It is something that protects hunman
rights and we would pray that the Court finds-that
our procedures are copnstytutional.
&d! - Ak ﬂ@@ "’\;% |
MR - : Could| I Make just a couple of

coment s?

caulth 0000070




37

»

1r2

1:L

14

15

16

17

19

20

21

22

23

24

THE COURT: Sure. g
Grqhm/lpﬁ : 11
MR. GR¥T: “Well flir$t of all, you heard a

description of the nature of the inspection process

and the nature of the rent control process. There is

not hing about that in the hearing. Al those

coments were totally off the record. Now, they may
be true, | don't know | have no way of verifying

t hat . | don't know what the answer is. | don't know
how onerous the process is. | know i t's onerous

enough that this lady's previous landlord was unable

to get hinself certified. That is why she was in the

housi ng market .

The other coment js that the Gty of

Waukegan involves a fine and we do not quarrel wth

the ability of a nunicipality to use a fine as civil

penal ti es. | mean that has been going on for 100

years or nore, but just to say as Counsel did, ¢{hat

there are individuals out there that need redress,

it's not enough to say that to increase the power of

municipalities, to give them the right to hear a

civil case, award judgnent against each other. That

power is sinply not included . it can be included

under sonme circunstances in sone |limted ways, but it

is to be expressly spelled out, t(hat is what the case

COUSTS 00000
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| aw says. Here there is no statute, there is no

powers to award civil judgenents,

spellin out of
P 9 one

party ‘'against another, gsych as what happened. on this

|
case sO we s geflié(to you the whole process is
}aghwn CUQ' YA ' . .
&-%af-é—:rme-e} onl a constitutional pasis.
THE COURT: Al right.
MR.  NOLAN: Your Honor, as far as the inspection

process goes, there \is the panphlet, the Qide to the

e 900 \n
_Commissions)y Section 8 Process and the Petitioner had

process so

expert testinmony also on that inspection

it was part of the record,

THE COURT: Wiat if they go through the process
and they are found not to be qualified for Section a,
what are they required to do?

MR NOLAN: Not hi ng, your Honor.

THE COURT:%SO say for instance, they apply, the

cHAc  Tgpo A\
Commissioly caje out and inspected and found that

their house would not neet their standard, the
landlord is not conpelled to bring his house up to
standard for Section 83

MR NOLAN. No, your Honor.

THE COURT: Al right. | wanted to be clear on

:hat . Geaaon /;.DLQ Q“ﬂ

MR. &=F:  There i¢ nothing in this that says

sy 5"(,}000072
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THE COURT:
MR ORTI Z:

CHAC, i ndependent

THE COURT:

in the Gty of

| nmean, with the

of persons

r enoval

for Section 8 has

of thing for

Chi cago. I

on the other hand,

requires and |

reducti on of

At

f

want ed

is

rom

Al r

Chi cago.

from public

not

t he

i ght.

Thi s

to know.

t he. conm ssi on. It

Comm ssi on.

| looked at this issue

is a conpelling issue.

public housing and the

housing the necessity

certainly beconme a conpelling kind

| also nust

l ow incone persons

am extrenely sensitive to that-;

think vyou're

in the city of

however,

| ook at what the [|aw

absolutely correct that,

in this case, that | don't

of fact so it is not

judgenment or do a

ny

case in order

Wen | revi ewed

went back, |ooked at all

seens that the Conm ssion

ruling regarding these issues

view what is before it

There are 2 things thatstuck

mnd, requiring me

has

bel i eve
necessary for
rehashi ng of

to make a determ nation

this

been

In

and what t

out

this

ne

the facts

in

matt er

heir

to do an analysis.

is a question

Comm ssion cases and

consi st ent
terns of
authority

stuck out

in

to substitute

this

this matter.
certainly

it

in it's

how t hey

iS.

in ny

0000073
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First of all,” | do believe that the city

can -- has the authority to conpel persons to seek

out ( tom make a mandatory requirenent that when a

landlord receives a certificate regarding Section 8,

respond to it, however | don't think

they nmust go and

the ordinance directs them | don't think'the

ordi nance says that. So | believe that the ordinance

i's vague on that question, | peljeve the city has the

power . | do not believe this particular ordinance or

what is it, is it an o?diifnce or is 1irt,

Qra/\\uwv. Q 0 }1

elying on just the

. MR. G&=8T. They 4re
Comm ssion's deci sion.
o \
MR. ORTIZ: ( Clt} of Chlcagosordlnaqce.

THE COURT: Or di nance. The Comm ssion has

interpreted the ordinance and ny review of the

ordinance indicates the ordinance does not make this

~a mandatory process. Secondarily, in looking at the
cases that were provided, particularly the Wsconsin
case, where the 7th Grcuit Court considers the
statute, or the ordinance, or the statute is
simlarly worded to this case. | read the analysis

the Respondent in this case.
In attenpting to, distinguish the statutes, i ndi cat ed

t hat the statute gave exanples of the kinds of things

SOLRRE

T 0000074
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that were included as sources of incone. | believe

that this statute is very simlar to that statute and

| do not believe that under the ruling of the 7th

Circuit, that the voucher is considered a source of

i ncone.

| am not going to reach a decision

whet her the Conm ssion had a right to inpose

sanctions in this nmatter. | believe under their
reading of the law that they have. | am not going to
make a determ nation on that. | am going to find --

| am going to overturn the ruling of the Comm;ggijgn
based upon Number 1, | think that the statute does
not specifically provide for relief, specifically,
provides for'relief that it is mandatory for a
landlord to once, they receive a Section 8 voucher,
they nust conply. In looking at the cases that were
cited, even in the Commssion's o.wn finding, the

times.they nmade it nandatory the person -- the

persons who had the certification | believe that was

the -- 1 can't renenber the name of the case, but the
gentleman who refused was previously Section 8
gqualified and he said he wanted to get out of the

business -- | don't renenber the nane of the case, he

wanted to get out of the business of taking Section 8

cOup A
UV 90000705
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housing, therefore he

and the Conmmission found that

refused to accept cercificazion

he had a duty to accept

this certificate. | think this case is different
from that and for those reasons | don't think the
city -- the ordinance directs the- landlord once thev
present the Section 8, certificate to -- they have oo

go and apply for Section 8.
Section is a js
believe the City has the aut
;;9griJd" ordinance - -
do not bel

certificate is a source of
simlar to the statute that
Wsconsin case and | do not
by the Respondent distinguis
enough to override the clear

given by the 7th CGrcuit jp

for those reasons | am going

of the comm ssion. | think
Ear you to present to

that given the -- 1 think

a voluntary program |

hority to do that, and |
secondarily, under
eve that the Section 8

i ncone. This statute is

was articulated in the
believe that the argunent
hing the cases are strong

| anguage of the analysis

this particular case, so

to overturn the decision

this is an excellent case

the Appellate Court and | think

it is sonething that needs

t10 be clarified. | really do. | think that this is

l.ike a very needed area and

garticular given the nature

| think that the -- in

of these circunstances,

2000860006
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this 1s sonething that w are golng

definitive ruling on fronr\=he Appellate Court.

is ny ruling. ¥ ﬁ/
&-CArturr./'&)C] w

VR. GSBST: Thank you.

toO need 1o get a

That:
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STATE OF ILLINOS )

COUNTY OF COK 1

IN THE CIRCUT COURT OF COOK COUNTY LLLI NO S
MUNI CI PAL DEPARTMENT- CHANCERY DI dON

I, Rachel N Smth, fficial Court Reporter
the Grcuit Court of Cook County, Chancery

of
Division, do hereby certify the hearing in the
aforementioned cause; _tpat | thereafter caused the

foregoing to be transcribed into typewiting, whi ch |

hereby certify to be a true and accurate transcript

t he Honorabl e

of the Report of Proceedings had before

BERNETTA BUSH,  jJudge-of said court.

Oficial Court Reporter

[lated this 29th day of Septenber, 2002
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APPEAL TO THE APPELLATE COURT OF ILLINOIS

FIRST JUDICIAL DISTRICT
FROM THE CLRCUITCOURT OF COOK COUNTY, ILLINOIS

COUNTY DEPARTMENT-CHANCERY DMSION

JULIO GODINEZ AND CARLOS GODINEZ ) Appeal from the
Circuit Court of Cook County

Petitioners-Appellees, 5 Illinois, County Departmenf
> Chancery Division

VS,
No. 01 CH 19272

JUNE E. SULLIVAN-LACKEY AND
THE CHICAGO COMMISSION ON HUMAN

RELATIONS

The Honorable
Bernetta D. Bush
Judge Presiding.

—~ vV — e, v

Respondents-Appellants.

NOTICE OF APPEAL F I L E D ’

An appeal istaken Tom the Order of Judgment described below:  JUL 1.6 N

: El:i( BROWN
1 Names of Respondent-Appellant and addresses to whlcf|1%1§%T UIT COURT
be sent: CLERKOF
J. DAMIAN ORTIZ MARA S. GEORGES,
The John Marshdl Law School COPORATION COUNSEL
Fair Housing Legal Chnic ALEXANDER TSESIS,
28 E. Jackson Boulevard., Suite 500 - ASST.CORI? COUNSEL
Chicago, lllinois 60604 30 N. LaSalle Street, Rm 700
Chicago, Illinois 60602
2. Names and address of Petitioners-Appellees’ s attorney:

FRED M. CAPLAN AND
- DOUGLAS W. GRAHAM

29 South LaSdlle Street

Suite 330

Chicago, Illinois 60603

3. Respondent-Appellant June E. Sullivan Lackey, by her attorneys, J.
Damian Ortiz and John Marshall Law School Fair Housing Legal Clinic,
hereby appeals to the Appellate Court of Illinois, First Judicia Districf
from the Order of the Circuit Court of Cook County, Illinois, entered June
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17,200i* reversing the order of the City of Chic&$ Commission on
Human Relations.

By this appeal, Respondent-Appellant, June E. Sullivan-Lackey will ask
the appellate court to reverse the order of the circuit court, and grant such
other relief as Respondent-Appellant June E. Sullivan-Lackey may be
entitled to on this apped.

Respectfully submitted,

June E. Sulliv&- Lackev

jndeanpeHant g 2
éﬁgvﬁm ORTIZ
Marshall Law.SchooI Falr Housing Legal Clinic

28 East Jackson Boulevard, Suite 500
Chicago, Illinois 60604

(3 12) 786-2267

Attorney no.33789
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Comm ssi on on Human Rel ati ons
Gty of Chicago

e 1 IN THE MATTER Re=g2
WESLEY SM TH, DAVI D TORPXS, AND Kl A WALKER, COWVPLAI NANTS
d AND
W LMETTE REAL ESTATE & MANAGEMENT CO., RESPONDENT
Case Nos. 95-H-159 and 98- H 44/63
April 13, 1999

ORDER REGARDI NG RESPONDENT' S MOTI ON TO DI SM SS

On Decenmber 14, 1995, Conplainant Wesley Smith filed a Conplaint with the

Conmi ssion alleging that Respondent WIlnette Real Estate & Management Conpany
("Wlnette Real Estate") violated Section 5-08-030 of the Gty of Chicago's Fair
Housi ng Ordi nance by discrinminating against himon the basis of his source of
income when it denied himthe opportunity to rent one of its apartnents.

Conpl ai nant David Torres (on March 27, 1998) and Conplainant Xia Wl ker (on April
30, 1998) filed Conplaints with the Cormission sinmilarly alleging that Wlnette
Real Estate discrimnated agai nst them based on their source of incone when it
denied them an opportunity to rent two of its apartments. Specifically,

Conpl ai nants al l ege that Respondent discrimnated against them because they
intended to make use of Section 8 housing vouchers to pay a portion of their rent.
On June 11, 1998, the Commission entered an Order that "consolidated for all
purposes” the cases of Conplainants Snith, Torres, and Wal ker. On that same date,
the Commission determined that there is substantial evidence to support

Compl ai nants' clainms that Respondent discrimnated against them based on their

source of incone.

On Novenber 6, 1998, Respondent filed a motion to disnmiss the Conplaints of the'
three Conplainants. In its nmotion, Respondent asserts that Conplainants |ack
standing to sue under the Chicago Fair Housing Odinance ("Odinance"), that the

O dinance is preenpted by federal law, and that the enforcement of the Ordinance
woul d viol ate Respondent’s rights under the United States Constitution. On Decenber
7, 1998, Conplainants Torres and Walker filed a response to Respondent's notion to
dismiss. [FNI] On January 15, 1999, Respondent filed a reply in support of its
nmotion to disnmiss. This matter is now ripe for decision. For the reasons stated in
this Oder, the Conmi ssion denies Respondent's motion to dismss.

. COVPLAI NANTS' FACTUAL ALLEGATI ONS

VWen ruling on a notion to disniss, the Commission nust take all of the

Conpl aints, allegations, together with reasonable inferences drawn from them as
true. E. g., Leadership Council for Metropolitan Open Communities v. Carstea &
Berzava, Case No. 98-H 76, at 2 (Aug. 19, 1998)(and cases cited therein).
Furthernore, a Conplaint should not be dismissed unless it appears beyond doubt
that the Conplainant can prove no set of facts in support of his claimthat would
entitle himto relief. Id. Conplainants' factual allegations are as follows.

Conpl ai nant Wesley Snmith is a disabled veteran who receives Social Security
benefits, Veterans' Assistance benefits, and a Section 8 voucher. Smith Conplaint,
PI. In late Novenber 1995, M. Smith went to Respondent's rental office and
conpleted an Introduction Form that required himto disclose personal information,
including his source of incone. Id.,.p2. Respondent's representative told M. Snith

|
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that Respondent was not accepting Section 8 applicants at that time and that he
shoul d come back in a few weeks. Id. In Decenber 1995, Mr.Smith returned to
Respondent's rental office and again tried to rent an apartnent. I1d., p3.
Respondent’s representative asked M. Snmith how he was going to pay his rent, and
he responded that he had a Section 8 voucher. Id., p4. Respondent's representative
then told M. Snith that Respondent did not want any nore Section 8 tenants and
that she was going to try to get rid of the Section 8 tenants that Respondent had.

Id., ps.

e 2 Conplainant David Torres has a Section 8 voucher. Torres Conplaint, pl. In
March 1998, M. Torres saw an apartment advertised in the newspaper, and he called
to make an appointment to view the apartnent. ld., p3. Respondent's representative
showed M. Torres two apartnents; he decided to rent one of them 1d., p4.
Respondent's representative then gave M. Torres an application. Id., p5. As he was
conpleting the application, M. Torres nentioned to Respondent's representative
that his rent would be paid by Section 8. 1d. Respondent's representative then
informed M. Torres that Respondent did not accept Section 8 vouchers. Id.

Conpl ai nant Kia Wil ker relies on Section 8 as a source of her incone. Wl ker
Conplaint, pl. In January 1998, M. wal ker was out-looking for an apartment when
she noticed a sign on a building indicating that a two-bedroom apartment was for
rent. 1d., p3. M. Walker went inside the building and spoke with the on-site
property manager who indicated that there were apartments for rent. Id., ~~4-5. The
manager was going to show &+ WAl ker a vacant unit when Ms. Wl ker nentioned that
she was a Section 8 recipient. Id., pS. The manager then stated that Respondent did
not accept Section 8, and he refused to show Ms. Wl ker any apartnents. I1d., pé6.

I'l. RESPONDENT' S ARGUMEHTS FCR DI SM SSAL

Respondent moves to disnmiss Conplainants' Conplaints for three reasons. First,
Respondent contends that Conplainants lack standing to sue under the Fair Housing
Ordi nance because the basis upon which they alleged discrimnation (i.e., their
reliance on Section 8 vouchers) does not constitute a "source of income" wthin the
meani ng of the Ordinance. [FN21 Second, Respondent contends that the Ordinance is
preenpted by the United States Housing Act of 1937, 42 U S.C. 5 1437f, to the
extent that it mandates that |andlords participate in the Section 8 program
Finally, Respondent contends that the enforcenent of the Ordinance would violate
its rights under the due process and takings clauses of the Fifth and Fourteenth
Amendments to the United States Constitution. As shown bel ow, Respondent's

argunents are without merit.

[11. ANALYSI S

A: Section 8 Funding Is A "Source of Income” Wthin the Meaning of the Fair
Housi ng Ordi nance

Pursuant to Section 8 of the United States Housing Act of 1937, 42U S-C. 5

1437f, the federal government provides assistance paynents "[flor the purpose of
aiding lowincome famlies in obtaining a decent place to live and of pronoting
econom cally mxed housing." 42 U S.C 5 1437f(a). Conplainants are participants in
the Section 8 rental voucher program Under the Section 8 voucher program tenants
pay in rent an amount not exceeding 30% of their adjusted inconme and the |ocal
public housing authority pays to the landlords the remainder of the market rent. 42
U S.C 5 1437f(0). Persons nust apply and be deermed eligible by the state or |ocal
housi ng agency to participate in the Section 8 program See 24 C F.R § 982. 201-

207; see also 24 C.F.R & 982.4(b)(defining "Applicant").

Copr.0 West2003 No Claimto Orig.U S Govt. Wrks 00
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e 3 Respondent noves for dismissal on the ground that Conplainants' reliance on
Section 8 funding does not constitute a "source of income” within the neaning of
the Ordinance. In consideration of the |anguage and purpose of the Ordinance and
prior rulings of the Commission, the Commission finds that Respondent's argunent is

without nerit.

1. The Language and Purpose of the Odinance Support the Conclusion That
Section 8 Funding Is a Protected Source of I|ncone

In construing the Chicago Fair Housing Ordinance, the Conmi ssion nust |ook first
to its language, giving words their popular, ordinary and plain meaning unless
ot henvi sedefined. Tires v. North State Astor Lake Shore Drive Association et al.,
CCHR No. 95-H 17, at 3 (Aug. 30, 1995). Furthernore, as a renedial statute, the
Ordinance is to be liberally construed in light of the Gty of Chicago's stated
policy of "assur[ing] full and equal opportunity to all residents of the city to
obtain fair and adequate housing for thenselves and their famlies in the city of
Chi cago wi thout discrimnation against them" Chicago Municipal Code 75-08-010;
McCinton v. Antioch Haven Homes/Haynes, CCHR No. 91-FHO 42-5627, at 18 (Feb. 26,
1992) ; see People v. Chicago Title and Trust Co., 75 111.2d 479, 389 N E. Zd 540,

" 546 (1979) ("The words of a statute nmust be read in light of the purposes it seeks
to serve"). Finally, the Conm ssion has "a duty to avoid a construction of the

[Ordinance] that would defeat the [Ordinance's] purpose or yield an absurd or
unjust result.” Inre: AP., 179 111.2d 184, 688 N E. Zd 642, 648 (1997).

Section S-08-030 of the Ordinance provides in pertinent part that:
It shall be an unfair housing practice and unlawf ul oo
A. To make any distinction, discrimnation or restriction against any person in
the price, ternms, conditions or privileges of any kind relating to the sale,
rental, |ease or occupancy of any real estate used for residential purposes in the
City of Chicago . . . predicated upon the race, color, sex, age, religion,
disability, national origin, ancestry, sexual orientation, marital status, parental
status, nilitary discharge status, or source of inconme of the prospective or actual
buyer or tenant thereof.
(Enphasis added). The Chicago Hunman Ri ghts Ordinance and the Commission's
Regul ations define the term "source of incone" as "nean[ing] the law ul manner by
which an individual supports himself or herself and his or her dependents.” Chicago
Mini ci pal Code § 2-160-020(m & 0 S-08-040; Regulation |0Q(32).

Respondent contends that the plain |anguage of the Ordinance precludes a finding
Lhat Conpl ai nants' reliance on Section 8 rent subsidies is a nsource of incone"
ecause:

the use of Section 8 certificates and vouchers is not a manner by which the
reci pient supports himself or herself. Rather the Section 8 certificate or voucher
is the manner by which the recipient is supported by the federal government.
Respondent's Reply ("Reply"), at 6. Thus, under Respondent's theory, the Ordinance
woul d exclude fromits definition of "source of income" all governnental paynents
to an individual and govexnmental ,paynents made to third parties on an individual's
behal f. Indeed, extending Respondent's theory to its |ogical conclusion, the
Ordi nance woul d exclude from a person's source of income any paynments to the person
froma third party that were not earned by the person. This is so because such
payments would be the neans by which the third party supported the person, and not
the means by which the person supported him or herself. Thus, neither alinony
payments nor paynents froma trust fund, for exanple, would be sources of incone

for the recipient.

*4 The Commission finds that Respondent's narrow interpretation of the O dinance-
is at odds with its plain |anguage and purpose. The Ordinance's broad definition of
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"source of incone" refers to "the lawful manner" -- without any qualification -- by
whi ch an individual supports him or herself. One "lawful manner" by which an

i ndi vidual can support him or herself is through reliance on governmental
assistance of one formor another. There is no indication within the text of the
Ordinance that the City of Chicago's City Council intended to exclude individuals
who rely on governnent assistance from protection against "source of incong"
discrimnation. The Conmission is not at liberty to read into the Odinance a
restriction that was not intended by its drafters. See, e.i., Nottage v. Jeka, 172
111.2d 386, 667 N.E zd 91, 93 (1996) ("courts should not, under the guise of
statutory construction, add requirenents or inpose limtations that are
inconsistent with the plain meaning of the enactnent"). LPN31

1999wL 308207
(Cite as: 1999 WL 308207 (Chi.Com.Hum.ReL))

2. The Commission Has Previously Held That Section 8 Funding and Qher Forms of
Governnental Assistance Are Protected Sources of |ncone

The Commission has on at |east two occasions endorsed the legal theory that a
conpl ai nant can prove source of income discrimnation by showing that they were
denied a rental opportunity because they intended to make use of Section 8 funding.
See Huff v. American Managenent & Rental Service, CCHR No. 97-H 187, at 5 (Jan. 20,
1999); McGeev. Sins, 94-H 131, at 8 (Cct. 18, 1995). In Huff, Conplainant alleged
that Respondent denied her the opportunity to rent an apartnent because of her
source of incone (i.e., her intended use of a Section 8 voucher to pay part of her
rent). Although the Commission entered a default judgment against Respondent, it
neverthel ess held that Conplainant had to establish a prina facie case to recover
any damages. Huff, at 5. Conplainant proved a prima facie case of source of incone
discrimnation, the Commission held, by "esta.blish[ing] by a preponderance of the
evidence that she was rejected as apotential tenant by [Respondent] because part
of the incone which she intended to use to rent an apartment canme from her Section
8 voucher."™ 1d. The Commission further held that "Respondent [wals liable for
damages because of its refusal to rent to [Conplainant] because of her source of
income, which was in part, the Section 8 [voucher]." Id. The Commi ssion never would
have held that Conplainant Huff proved a prima facie case of housing discrinination
if, as Respondent contends, Section 8 funding was not a "source of inconme" within

the neaning of the Odinance.

Simlarly, the Commission held in McGee that "[i]t would be a violation of the
Ordinance for [Respondent] to refuse to rent the House to [Conplainant] because
Section 8 funding was her source of income for paying all or part of the rent."
MGee, at 8. (PN4l In addition, the Commission has in two other cases allowed
source of incone clainms for per.sons who received other forms of governnment

assi stance. MCutchen v. Robinson, CCHR No. 95-H 84, at 4 (May 20, 1998)

(Conpl ai nant received food stanps and a supplenent from Public Aid); Cooper &
Ashnon v. Parkview Realty, Yl-FHO 48-5633, at 3 (Sept. 8, 1992) (Conplainants
received Supplenental Security Income; Aid to the Aged, Blind and Disabled; and

Public Aid).

*5 Respondent contends that these prior rulings of the Commission "have no
precedential value here." Reply, at 6. Respondent is incorrect. Commi ssion

Regul ation 240.620(d) states that " [d 11 decisions of the Conmission shall have
precedential value." Consequently, the Commission is not free to disregard its
prior decisions, as Respondent urges. Respondent also seeks to downplay the

Conmi ssion's decision in McGee because the issue of whether Section 8 is a source
of income was not explicitly addressed. Wile this is true, the fact that the
Commi ssion has repeatedly interpreted the Ordinance to protect persons who receive
Section 8 and other forms of government assistance from discrimnation based on
their source of income provides additional support for the conclusion that Section
8 is a protected source of income. |f the Comm ssion had determined that the

recei pt of government assistance was not a protected "source of income," it could
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have sua sponte dismissed the above cases for lack of subject matter jurisdiction.
See Regul ation 210.330(a).

The parties have also directed the Commission's attention to decisions from other
jurisdictions to support their respective positions on the question of whether
Section 8 funding is a protected source of income under the Ordinance. "In
interpreting the Ordinance, the Commission shall |ook to decisions interpreting
other relevant laws for guidance." Regulation 270.510; Mdinton, at 19 n-5.

Several jurisdictions from around the country have passed anti- discrimnation |aws
that offer protection against source of income discrimnation. See, e.g., Hays v.
City of Ubana, 104 F.3d 102, 103 (7th Cir.), cert. denied, 520 U S. 1265 (1997)
(discussing the City of Ubana's ordinance); Knapp v. Eagle Property Managenent
Corp. | 54 F.3d 1272 (7th CGr. 1995) (discussing Wsconsin |aw); Commission On Human
Rights v. Sullivan Associates, 1998 W 395196 (Conn. Super.Ct. 1998) (&scussing
Connecticut law); Franklin Tower One, L.L.C. v. NM, 304 N.J.Super. 586, 701 A 2d
739, 740 (N.J.Super.Ct.App.Div. 1997), aff'd, 1999 W 155956 (N.J. 1999)
(discussing New Jersey law). Courts from some of these jurisdictions have had
occasion to determne whether or not Section 8 funding is within the scope of their
local anti-discrimnation |laws. The Commission will find these decisions are
"instructive" only if the laws under consideration do not contain |anguage that is
"significantly different" fromthe text of the Ordinance. See, e.g., Holloway, et
al. v. Chicago Police Departnent, CCHR Nos. 97-PA-15 et al., at 13 (Sept. 30,

1998) .

Respondent relies on the Seventh Crcuit Court of Appeals' decision in Knapp v.
Eagle Property Management Corp., supra. [F'NSI In Knapp, the Seventh Crcuit was
determ ning whether a Section 8 voucher constitutes a "lawful source of incone"
under Wsconsin's Open Housing Act, which prohibits landlords from discrimnating
in housing on such a basis. Knapp, 54 F.3d at 1282. Under Wsconsin law, "Iawful
source of income" includes but is not limted to:

+6 lawful conpensation or |awful remuneration in exchange for goods or services
provided, profit from financial investnents, any negotiable draft, coupon, or
voucher representing voluntary value such as food stamps, social security, public
assi stance or unenpl oynent conpensation benefits.
Knapp , 54 F.3d at 1282, quoting Ws. Adm n.Code ? IND 89.01(8).

In determning whether Section 8 funding constitutes a "source of income" under
this provision, the court first noted that the receipt of a Section 8 voucher "does
not clearly equate to the other forns of aid specified in the statute." Id.
Al'though the court nevertheless noted that "this form of assistance [i.e., Section
81 could arguably be included within the Wsconsin Act, [itl decline[dl to ascribe
such an intent to the state |egislature because of the potential problenms in doing
so." Id. Thus, it was the absence of legislative intent to include Section 8 within
the statute along with "the absence of [statutory] |anguage clearly including such
assistance™ that led the Seventh Circuit to conclude that Section 8 was not within
the scope of the Wsconsin statute. [FN6] Id., at 1282-83.

The Seventh Circuit's decision in Knapp is inapposite for two reasons. First, the
definition of "source of income" that is applicable to the Wsconsin statute is
significantly different fromthe definition that is incorporated within the
Ordinance. The Wsconsin definition explicitly lists several funding sources that
constitute sources of income for purposes of that statute. Consistent with well-
settled principles of statutory construction, [FN7] the Knapp court construed the
statute as applying to non-listed sources of funding only if they could be "clearly
equateid] I' to the forns of aid that were explicitly listed. Knapp, 54 F.3d at 1282.
The Ordinance's general definition of "source of income," by contrast, is open-
ended and contains no explicit list of covered funding sources. This type of
statutory language is consistent with a legislative intent that the phrase "source
of income" be broadly construed. See, e.g., People v. Scharlau, 142 111.2d 180, 565

N E.2d 1319, 1325 (1990)
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Second, unlike Knapp in which the legislature’sintent regarding the statute's
scope was unclear, Chicago's City Council clearly expressed its policy that "all
residents" of the city should be able to obtain housing wthout suffering

di scrimnation. Chicago Minicipal Code, 5 S-08-010; supra, at 6. Interpreting the
Ordinance to include Section 8 and other forns of governmental assistance as
"sources of incone" is consistent with the City Council's stated purpose of
protecting all of the city's residents against housing discrinination. Moreover,
Section 8 funding is within the plain |anguage of the Ordinance's definition of
"source of incOme.O Supra, at Part II1(A)(l). Had Chicago's Cit?/ Counci | intended
to exclude any particular sources of income fromthe coverage of the Ordinance, it
certainly could have done so. [FN8] In sum because Knapp is inapposite, it does
not -- contrary to Respondent's contention -- dictate the result in this case.

B. The Ordinance Is Not Preenpted by Federal Law

e 7 Under federal law, participation in the Section 8 programis voluntary. See,
e.g., Hays, 104 F.3d at 102. Because the Chicago Fair Housing Odinance protects
persons who receive Section 8 funding from suffering discrimnation on account of
their "source of incone," supra, Part III(A), Chicago |andlords who |ease .
apartnents that fall within the Section 8 fair-narket rents nust rent to Section 8
voucher holders or face civil liability. In this sense, the city of Chicago has
mandated that its landlords participate in the Section 8 program See Hays, 104
F.3d at 102-03. Respondent contends that the Ordinance is preenpted by provisions
of federal law to the extent that the Ordinance deprives landlords of their "right"

not to participate in the Section 8.program

Under its constitutional authority, the federal governnent is enpowered to preenpt
state or local laws to the extent it believes such action to be necessary. See
Ophthal m ¢ Miutual Insurance Co. v. Misser, 143 F.3d 1062, 1066 (7th Gr. 1998).
However,

[clourts do not lightly attribute to Congress or to a federal agency the intent
to preempt state or local laws. Indeed, when regulation is of a field traditionally
occupied by the States, "we start with the assunption that the historic police
powers of the States were not to be superseded by the Federal Act unless that was
the clear and nanifest .purpose of Congress."

Dehart v. Town of Austin, 39 F.3d 718, 720 (7th Cir. 1994), quoting Rice v. Santa
Fe Elevator Corp., 331 U S. 218, 230 (1947) (enphasis added by the Seventh
Circuit).; Cipollone v. Liggett Goup, Inc., 505 U S. 504, 518 (1992) (there is a
"presunption against the pre-enption of state police power regulations"); Misser,
143 F.3d at 1066; see also Franklin Tower One, L.L.C. v. NM, 1999 W 155956 at e 7
07-J. 1999) (citing Loretto v. Telepronpter Manhattan CATV Corp., 458 U S. 419, 440
(1982)) ("states traditionally have had broad power to regulate housing conditions
and rel ationships between |andlord and tenants").

The Chicago Fair Housing O dinance was passed through a proper exercise of the
police power. See Chicago Real Estate Board v. City of Chicago, 36 111.2d 530, 224
N. E. Zd 793, 801 (1967); see also Page v. City of Chicago Conmi ssion on Human

Rel ations, No. [-97-1621 (1st Dist., Sep. 30, 1998) (this is a published opinion,
but reporter citations are not yet available) and Smith v. Goodchild, CCHR No. 98-
H 177 (Apr. 13, 1999). Consequently, Respondent bears the arduous burden of show ng
that it was the "clear and manifest" purpose of Congress to preenpt the O dinance.
Rice, 331 U S. at 230; Musser, 143 F.3d at 1066; Dehart, 39 F.3d at 720; see

Sil kwood v. Kerr-MGee Corp., 464 U S. 238, 255 (1984) (placing the burden of
establishing preenption on the party asserting it).

State laws and local ordinances are preenpted under the Supremacy O ause, U.S.
Const., Art. VI, cl. 2, in three circunstances:
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e 8 (1) where Congress has expressly preenpted state law ('learpress preenption");

(2) where state law purports to regulate conduct in a field that Congress
intended the federal governnent to occupy exclusively ("field preenption"); and

(3) where state law actually conflicts with federal law in that it is either
impossible for a private party to conply with both state and federal requirenents
or the state law stands as an obstacle to the acconplishnment and execution of the
full purposes and objectives of Congress ("conflict preenption").
English v. General Electric Co., 496 U S 72, 78(1990); Hillsborough County v.
Aut omat ed Medical Laboratories, Inc., 471 U S. 707, 713 (198s) (noting that the
constitutionality of local ordinances is analyzed the sane way as that of statew de
.laws for purposes of the Supremacy Cl ause). Respondent, to its credit, concedes
that there has been no "express preenption" or "field preenption" of the O dinance.
Reply, at 15.

1. There Is No Actual Conflict between the Federal Statute and the Ordinance
Because It |Is Physically Possible to Conply with Both Laws

Respondent presents two reasons that there is an actual conflict between the
federal law that created the Section 8 program (42U.S.C. 5 1437f) and the

O dinance. First, Respondent asserts that it is inpossible to sinultaneously conply
with the federal law and the Odinance because the federal |aw makes participation
in Section 8 program optional while the Ordinance nandates participation.

Respondent is mstaken. "in actual conflict analysis should benarrow and precise,
"to prevent the dininution of the role Congress reserved to the States while at the
same time preserving the federal role."" Downhour v. Somani, 85 F.3d 261, 266 (6th
Cir. 1996), quoting Northwest Central Pipeline Corp. v. State Corp. Conmi ssion, 489
U S. 493, 515 (1989). The applicable standard is whether conpliance with both
federal and local law is a "physical inpossibility," Florida Lime and Avocado
Gowers, Inc. v. Paul, 373 US. 132, 142-43 (1963), in that some action required by
federal lawis rendered illegal by local law. See, e.g., Coalition for Economc
Equity v. WIlson, 946 r.Supp. 1480, 1512 (N.D.Cal. 1996), vacated on other

grounds, 122 F.3d 692 (9th Gr.), as anended 122 F.3d 718 (9th Cr.), cert. denied,
118 S.Ct. 397 (1997) [FN91l; Holliday v. Bell Helicopters Textron, Inc., 747 r
SUPP. 1396, 1401 (D.Haw. 1990) ("Conflict preenption applies only where conpliance
with state law would prevent the defendant from follow ng federal regulations.")

It is not "physically inpossible" for Respondent to sinultaneously conply with the
federal law and the Odinance. The federal |aw does not require Respondent to take
any action that is rendered illegal by the Odinance. Rather, the federal |aw
permts -- but does not require -- action (i.e., participation in the Section 8
progran) that the Ordinance requires. Under these circunstances, there is no
"actual conflict" between the federal |aw and the Ordinance. See, e.g., Attorney
General v. Brown, 400 Mass. 826, 511 N. E. Zd 1103, 1106 (Mass. 1987). In Brown, the
defendant landlord clained that a Massachusetts law that prohibits landlords from
discrimnating against recipients of housing subsidies, including rental

assi stance, was preenpted by 42 U S.C. § 1437f(a), the law creating the Section 8
program on the ground that the Mssachusetts |aw nmandated that |andl ords
participate in a voluntary federal program 1|d. The Massachusetts Suprenme Judici al
Court rejected defendant's preenption argunent and found that "conpliance with both

statutes is not inpossible.” Id.

+9 Several other courts, including the United States Supreme Court, have sinilarly
held that the fact that state law contains nore stringent or demanding requirenents
than a federal |aw on the same subject does not nean that it is physically
i npossible to conmply with both laws. See, e.g., California Federal Savings and Loan
Association v. CQuerra, 479 U S. 272, 276, 290-91 (1987); Downhour, 85 F.3d at 265-
68; Dehart, 39 F.3d at 720-22; Holliday, 747 F. Supp. at 1401; see also Franklin
Tower, 1999 W 155956 at e 8.

2. The Ordinance |s Consistent with the Purposes and Coals of the Section 8

Program
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Respondent al so contends that an actual conflict exists between the Housing Act
and the Ordinance because "[tlhe Ordinance stands as an obstacle to the
acconpl i shment and execution of the full purposes and objectives that Congress laid
out in the Section 8 program"” Reply, at 19. Respondent focuses on what it
characterizes as the Housing Act's"voluntariness provision." Reply, at 12-13, 19-
21. Respondent, which appropriated this termnology fromthe majority opinion in
Salute v. Stratford Greens Garden Apartnents, 136 F.3d 293 (2d Cir. 1998),

acknow edges that the text of the Housing Act does not actually contain a
"voluntariness provision.' Reply, at 12. Nevertheless, Respondent infers from the
federal governnent treatment of the Section 8 program as voluntary for |andl ords
that it has a "federal right" to "refuse Section 8 applications" that cannot be
abridged by state and local governnents. Reply, at 19-20. Consequently, according
to Respondent, the Ordinance "necessarily stands as an obstacle to the federal
Section 8 s.tatute because the stricter standard of the Ordinance, requiring
landlord participation, inevitably supplants Congressional intent." Reply, at 20-

21.

Respondent's argurment is multiply flawed. As an initial matter, an exanmination of
the declarations of congressional policy and purpose within the text of the Housing
Act, as anended through the Quality Housing and Work Responsibility Act of 1998,
reveal s that Congress intended the Section 8 programto address matters that have
little if anything to do with accommdating the preferences of landlords. Section 2
of the Housing Act (42 U S.C. ?1437) states in pertinent part that:

(a) DECLARATION OF POLICY. -- It is the policy of the United States --

(1) to pronote the general welfare of the nation by enploying the funds and
credit of the Nation, as provided in this Act --

(A) to assist the states and political subdivisions of States to renedy the
unsafe housing conditions and the acute shortage of decent and safe dwellings for
[ ow-income famlies;

(B) to assist States and political subdivisions of States to address the
shortage of housing affordable to lowincome fanilies; and . . .

(4) that our Nation should promote the goal of providing decent and affordable
housing for all citizens through the efforts and encouragenent of Federal, State,
and |ocal governments, and by the independent and collective actions of private
citizens, organizations, and the private sector.
® | O Section 8 of the Housing Act (42 U S.C. ?1437f) further statesi

(a) For the purpose of aiding lower-incone famlies in obtaining a decent place
to live and of pronoting econonically nixed housing, assistance paynents my be
,mde with respect to existing housing in accordance with the provisions of this

section.

Courts have similarly recogni zed that the goal of the Housing Act in general, and
of the Section 8 programin particular, is to facilitate the provision of

"af fordabl e, decent housing for those of low incone." Brown, 511 N E 2d at 1106;
see also Franklin Tower, 1999 W. 155956 at *3; Franklin Tower, 701 A 2d at 741
("The heart of 42 U.S.C.A § 1437f is aiding |owincone residents in obtaining

af fordabl e housing"); .v. Kentwood Construction Co., 278 N-J-Super. 346, 651

A 2d 101, 103 (N.J.Super.Ct.App.Div. 1994).

Contrary to Respondent's suggestion, "the voluntary nature of the Section 8
programis not at the heart of the federal scheme." Franklin Tower, 1999 W 155956
%¢ o |Q Brown, 511 N.E Zd at 1106. Thus, while- Congress envisioned voluntary
participation, " [nlothing in the statute . _ . mandates that landlord participation
be voluntary, nor is there any provision that prohibits states from nandating
participation." Franklin Tower, 1999 W 155956 at *lo. Furthernore, Congress has.
taken action in recent years to encourage further participation by landlords. For
exanple, some of the alleged burdens experienced by participating |andlords have
been "altered or elimnated by the recent amendnments to the Section 8 program”
Franklin Tower, 1999 W 155956 at ® 10, 3. Congress has al so repealed the "take one,
take all" provision of the Housing Act, 42 U S . C § 1437f(t) (1) (A), which
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“prohibited an owner who voluntarily accepted any Section 8 tenant from rejecting
others by reason of their status as Section 0 participants.” Salute, 136 F.3d at
295. This provision, which was initially enacted "to increase the availability of

| ow- income housing[,| . . . was repealed only because it was having the unintended
effect of discouraging landlords fromjoining the Section 8 program"” Franklin

Tower, .1999 W, 155956 at e |Q 4. [FNIOI

Respondent provides no explanation as to how the preservation of the voluntary
nature of the Section 8 programis necessary to fulfill the congressional policy
and purpose of increasing the availability of affordable and decent housing for
| ow-1ncone persons. Supra, at 17-18. Indeed, to the extent that the voluntary
nature of the program facilitates discrimnation against Section aparticipants,
infra, it seemngly undernines the congressional goal of remedying the acute
shortage of housing affordable to lowincone famlies. 42 U S . C 5 1437. As the
Franklin Tower court recognized, "Allowi ng |andlords to deny housing to . .

i ndi vidual s because their rent is subsidized by Section 8 vouchers will only
exacerbate the existing need [for housing], and in all I|ikelihood, greatly increase
the honel ess popul ation.” Franklin Tower, 701 A 2d at 742 n-2.

o || Thus, the Ordinance does not stand as an obstacle to the fulfillnment of what
Congress has identified as the purposes and objectives of the Section 8 program
See Franklin Tower, 1999 W 155956 at *I O (holding that the New Jersey "statute's
anti-discrimnation provision to protect tenants who are eligible to receive
Section 8 vouchers will neither conflict with nor frustrate the objectives of
Congress in enacting the Section 8 progrant). On the contrary, there is no doubt
that the Ordinance helps to further the provision of affordable and decent housing
to lowincome individuals in Chicago. Courts and conmentators have recognized that:

Section arecipients often cannot find desirable apartments because nany

| andl ords sinmply refuse to rent to such individuals and that |ow|andlord
participation is a serious, if not the nost serious, problemwth the Section 8
program
Franklin Towers, 701 A 2d at 742 n-2, citing to M Ml aspina, "Demanding the Best:
How to Restructure the Section 8 Househol d-Based Rental Assistance Program" 14
Yale Law and Policy Review 287, 288, 311 (1996); P. Beck, "Fighting Section 8
Discrimnation: The Fair Housing Act's New Frontier," 31 Harvard Gvil Rights-Cvil
Liberties Law Review 155 ("Discrimnation against rental subsidy holders seens to
be as open and blatant today as was racial discrimnation in the years preceding
the enactment of the Fair Housing Act of 1968"), at 159 ("The Section 8 programs
m ni mal success in pronmoting integration is attributable to the w de-spread
di scrimnation agai nst prospective Section 8 tenants by private |andl ords") (1996)
(hereinafter cited as "Beck article"). [FNII] Consequently, the Odinance -- by
prohibiting discrimnation against individuals who rely on Section 8 funding to
finance their housing -- will expand the housing options available to |owincone
persons in Chicago and thereby further the goal of the Section 8 program Courts
have reached the same conclusion with respect to other statutes that bar
di scrimnation against Section 8 recipients. See, e.g., Franklin Towers, 1999 W
155956 at e |l; Brown, 511 N E. 2d at 1106.

3. The Fact That Congress Provided for Voluntary Participation in the Section 8

Program Does Not Bar State and Local Governnents from Mandating Participation

Respondent's primary contention is that the Gty of Chicago does not have the
power to pass an ordinance that inpinges on its "federal right" to refuse to accept
Conpl ai nants' Section 8 applications. Reply, at 20-21, citing to Salute v.
Stratford Greens Garden Apartnments, 136 F.3d 293 (2d Cir. 1998) and Orman v.
Charles Schwab & Co., Inc., 285 Ill.App.3d 927, 676 N E 2d 241 (1st Dist. 1996),
aff'd, 179 111.2d 282, 688 N E. zZd 620 (1997)). However, as the United States
Supreme Court has held, * 'Odinarily, state causes of action are not preenpted

sol ely because they inpose liability over and above that authorized by federal

law. "' English v. General Electric Co., 496 U S. 72, 89 (19901, quoting California
v. ARC Anerica Corp., 490 U.S. 93, 105 (1989); Fragassi v. Neiburger, 269
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[Il.App.3d 633, 646 N E zd 315, 317 (2d Dist. 1995) (citing English); see aso
Franklin Tower, 1999 W 155956 at *8 (observing that "[flederal courts have
permtted states to inpose greater restrictions than those inmposed by federal |aw'
and citing cases). \WWere (as here) a party contends that a local ordinance that was
passed pursuant to the historic police powers is preenpted, the issue is whether
Congress had a clear and nmanifest intent to preenpt such state and |ocal |aws.
Supra, at 13. If there is no evidence of a Congressional intent to preenpt, the
fact that the local |aw inposes burdens, duties, or liabilities that exceed those

mandated by the federal law is immterial.

+12 This principle was applied by the Seventh Crcuit in Dehart v. Town of Austin,
39 F.3d 718 (7th Cr. 1994). In Dehart, the plaintiff, who bought, bred, raised,
and sold exotic and wild aninmals, was licensed to engage in his business under both
federal and state law. Id., at 720. Defendant town passed an ordinance that

prohi bited businesses from possessing wild animals. Plaintiff alleged that the

| ocal ordinance was preenpted by the applicable federal |aw .under which he was.
licensed, and that the regulation by the town was "excessive because it anmount|ed]
to a total prohibition" of his business. Id., at 722. After noting that the

ordi nance was passed pursuant to historic police powers and that the federal |aw
contenpl ated state and local regulation of animals, the Seventh Grcuit held that
plaintiff had failed to establish a Congressional intent'to preenpt the ordinance.
ld. Gven this, there was no federal preenption notw thstanding the fact that the
town's "[ol rdinance produce[d] onerous consequences for [plaintiff's] business."
ld.; see also Holliday, 746 F. Supp. at 1401 (rejecting preenption argunent

notwi thstanding the fact that the state law in question inposed "more stringent
safety standards" than required by its federal counterpart].

There are many sinilarities between this case and Dehart. In both cases: (a) the
| ocal ordinance restricted the ability of a party to take some action that was
perm ssible under federal law, (b) the local ordinances were passed pursuant to
historic police powers (see Chicago Real Estate Board, 224 N E. 2d at 801; Dehart,
39 F.3d at 722); (c). the federal laws in question contenplated that state and | ocal
governments woul d be involved in obtaining the objectives of the federal statute
(42 U.S.C. 5 1437; Dehart, 39 F.3d at 722); (d) there is no "express" or "field"
preenption by the federal statute (supra, at 14; Dehart, 39 F.3d at 722); and (e]
it is physically possible for the party asserting preenption to conply with both
the federal and local laws (supra, at Part III1(A) (e); Dehart, 39 F.3d at 722).

For all of these reasons, the Commission joins the other courts that have
concluded that ™ [ilt does not follow that, nerely because Congress provided for
voluntary participation [in the Section 8 progranj, the States are precluded from
mandating participation.” Brown, 511 N E Zd at 1106; Franklin Tower, 1999 W 155956
at *lo; Sullivan Associates, 1998 W 395196 at e 9 ("This court agrees with the
basic conclusion that nothing in the federal program prevents a state from
mandating participation"); but see Knapp, 54 F.3d at 1282.

Respondent relies heavily on the Seventh Crcuit's decision in Knapp. In that
case, the Seventh Circuit opined that "[ilt seems questionable - . . to allow a
state to make a voluntary federal program mandatory." Knapp, 54 F.3d at 1282.
However, the Knapp court did not discuss the preenptive scope of the Housing Act.

I ndeed, the parties have cited no federal case that has construed the preenptive
scope of the Act. Cf. Hays, 104 F.3d at 102-03 (nentioning, but not resolving, the
i ssue of whether the Housing Act preenpted a |ocal ordinance that required

| andlords to participate in the Section 8 progran); see also Schiffner v. Mtorola,
Inc., 297 IIl.App.3d 1099, 637 N E 2d 868, 872 (1st Dist. 1998) ("since no federal
court has yet construed the preenptive scope of the [federal] Act, we can seek no
gui dance there"). The above-quoted statement from Knapp was not a holding with
respect to preenption (or any other issue for that matter). See, e.g., Sullivan
Associates, 1998 W 395196 at e 7 (noting that the Knapp court "does question the
wi sdom of mandating participation in a voluntary federal program but [it] does not
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base its decision on this"). Therefore, Rnapp does not bind the Commission in its
preenption analysis. See, e.g., Scholtens v. Schneider, 173 111.2d 375, 671 N E zd
657, 667-68 (1996) (finding that the Illinois courts are not bound by a statenent
within a Seventh Circuit opinion regarding an issue that "was never raised or
decided" on the ground that the statements were "pure dicta").

e 13 Respondent's reliance on the decisions in O-nman v. Charles Schwab & Co., |[nc.
and Salute v. Stratford Geens Garden Apartnents is simlarly nmisplaced. In O man,
plaintiffs brought various Illinois state |aw clainms seeking to inpose liability on

def endant stock brokers for engaging in a practice (i.e., the retention of order
flow paynents) that was pernitted by federal regulation. Oman, 676 N E 2d at 242-
43. The Illinois Appellate Court noted that the majority of other state courts
considering the issue had found that simlar state laws were preempted. Id., at
243. The court found these decisions to be persuasive and stated,

the securities industry is a national market which nust be regulated uniformy.
To allow plaintiffs' causes of action to survive in Illinois state courts, [would
causel the federal uniformity goal [to] be frustrated, if not destroyed. If
different state disclosure requirenents nmust be nmet by brokerage firms across the
nation, uniformty will not exist. If unifornity is not to prevail, neither rule
| ob-10 nor the SEC would serve any function or purpose in regulating disclosure.
Accordingly, the goals of the federal government would be frustrated.
ld., at 246. In affirning the Appellate Court's finding of preenption, the Suprene
Court held that allowing plaintiffs' state law clainms to advance woul d "obstruct
the National Market System that Congress intended to foster in enacting the 1975
Anmendnents [to the Securities Exchange Act of 19341." O nan, 688 N E 2d at 626.

[. Fnel

In this case, unlike Orman, Respondent has nade no showing that there is afederal
interest in maintaining unifornmity in a national market. See Downhour, 85 F.3d at
267; Pennsylvania Mdical Society v. Mrconis, 755 F. Supp. 1305, 1312-13 (WD.Pa.
1991), aff'd, 942 F.2d 842 (3d Gr. 1991). To the contrary, the "markets" that are
affected by the operation of the Section 8 program are |ocal housing nmarkets. See
Brown, 511 N E Zd at 1106 (suggesting that housing is an area of "local, rather
than national, inportance"). The federal government has acconmpdated the varied
needs of local housing markets by providing that "a nunber of the Section 8

regul ati ons defer to state or local law " Franklin Tower, 1999 W 155956 at e 3
BoXOXmY),  examples). Moreover, "[t]he federal legislation and regulations explicitly
contenplate that the states will work with the federal governnent to inplenent the
Section 8 program" id.; Brown, 511 N E 2d at 1105-06; and the Department of

Housi ng and Urban Devel opment distributes to Section 8 |andlords a handbook that
lists pernmitted tenant screening criteria and "requires Section 8 landlords to
"comply with all federal, state, and local fair housing and civil rights laws."'
Franklin Tower', 1999 W 155956 at +4, quoting Hill v. Goup Three Housing

Devel opnent Corp., 799 F.2d 385, 389 & n.5 (8th Gr. 1986). These facts greatly
"reduc[el the persuasiveness of [Respondent's] argument in favor of preenption.”

Brown, 511 N E. 2d at 1106.

o 14 In sum the Housing Act contenplates a localized approach to providing decent
and affordable housing for all citizens that would involve the efforts of all

| evel s of governnent, private citizens, organizations, and the private sector.
Supra, at 17-18. "[T]here is no particular 'theoretical or logical' reason for
national uniformty in this context," nor is there any danger as there night be
with other issues, such as transportation or the stock nmarket, "that pieceneal
state [or local] regulation will result in an unwieldy system" Downhour, 85 F.3d

at

It is not enough, as Respondent contends, that Congress envisioned that the
Section 8 program woul d be a voluntary program on the federal l|evel. The Commi ssion
finds instructive the Sixth Grcuit's decision in Downhour and the other case |aw
whi ch considered whether states could enact l|egislation to ban physicians from
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engaging in a practice known as "balance billing" [FTJ131 notwi t hstanding the f act
that the practice is permtted by the federal Mdicare Act, 42 U.S.C. § § 1395-

13 95cc. In Downhour, the plaintiff healthcare practltloners claimed that "Congress
has created an inviolable right to balance bill that the state cannot destroy .

[ because] an option to balance bill is necessary to effectuate congressional
purposes of mmintaining adelicate balance between the conpeting objectives of
providing beneficiaries with medical services they can afford and all owing access
to physicians who charge higher fees." Downhour, 85 F.3d at 267. The Sixth Circuit
rejected plaintiffs' argunent and held,

Showi ng a Congressional design to strike a particular balance . . . is not
sufficient to shut states out of the process. The [plaintiffs] must show a need or
an intent that the particular balance of cost and access be nationally uniform
Whether it is wise to stop the federal government fromclosing all ?safety valves?
t hroughout the nation is, of course, an entirely different question from whether it
is wise to prevent states from closing one safety valve where it would serve the
| ocal interest.

Id., quoting Marconis, 755 F. Supp. at 1312 (enphasis added by the Downhour court).
As in Downhour (but unlike in Oman), there is no need for national uniformty with
respect to the issue of whether landlord participation in the Section 8 program
shoul d be volunta,q. Supra, at 24-25. Consequently, Onman is inapposite because the
factor that caused the court to find preenption is not present here.

The Second Circuit's decision in Salute is inapposite for a different reason.

Al though Salute dealt with the Housing Act, the decision sheds no |ight on the
question of whether the Housing Act preenpts the Ordinance because the issue of
preenption was not raised. See Franklin Tower, 1999 W 155956 at *5 ("Whether
states are preenpted frommandating |landlord participation in Section 8 was not at
issue in Salute"); see also Schiffner, 697 N E Zd at 872 ("since no federal court
has yet construed the preenptive scope of the [federal] Act, we can seek no

gui dance there"). Rather, the issue in 'Salute was whether defendants viol ated
provisions of federal law by failing to rent apartnents to two disabled plaintiffs
who held Section 8 certificates. Salute, 136 F.3d at 295- 96. Plaintiffs brought
clains under the nowrepealed "take one, take all" provision of the Housing Act,
and under the Fair Housing Act, 42 U S C s 8§ 3601- 3631. Plaintiffs alleged that
defendants violated the Fair Housing Act when defendants refused to reasonably
accommodate plaintiffs' disabilities by accepting their Section 8 certificates. The
Second Circuit rejected plaintiffs' argument, and held that participation in the
Section 8 program "should not be forced on |andlords" as an accommodation for a
disability in light of the voluntary nature of the Section 8 program Salute, 136

F.3d at 300. [FH14]

*15 However, whether the Fair Housing Act conpels a landlord to participate in the
Section 8 program as a reasonable accompdation for a disabled person is a
fundanentally different inquiry from the question of whether the Housing Act
preenpts the Ordinance. The inquiry under the Fair Housing Act focuses on the
nature of the proposed accommodation, i.e., does the acconmpdati on pose an undue
hardship or a substantial burden? Id., at 300-01. The preenption inquiry, by
contrast, focuses on whether it was Congress' intent for the federal law to preenpt
state and local |aw on the sane subject matter. If there is no evidence of an
|ntent to preenpt, the local law will be allowed to stand even if it produces
"onerous consequences” for the business of the party that seeks preenption. See,
e.g., Dehart, 39 F.3d at 722. Thus, the fact that it would not be a reasonable
accomodation under the Fair Housi ng Act to force a landlord to participate in the
Section 8 program does not mean, without nmore, that the Housing Act preenpts the

O di nance.

In sum no court that has expressly considered the issue of whether the Housing
Act preenpts a state or local law that mandates landlord participation in the
Section 8 program has found preenption. Respondent in this case has simlarly
failed to nmeet its burden of showing that the Ordinance is preenpted by the Housing
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Act.
4. Conplainant Smth's Conplaint Is Not Subject to Dismissal Even If the Housing

Act, In Its Present Form Preenpts the Odinance

Respondent's notion to disnmiss Conplainant Smith's claim on the ground of
preenption fails for an additional reason. Nanely, at the,time his claim accrued

(Decenber 19951, the now repeal ed "take one, take all" provision of the Housing
Act, 42U S . C. 5 1437f(t) (1) ﬁrom blted an owner who voluntarily accepted any
Section 8 tenant from rej ectlng others by reason of their status as Section 8

participants." Salute, 136 F.3d at 295. Conplainant Snith alleges that after he
tol d Respondent's representative that he was going to pay his rent with a Section 8
voucher, Respondent's representative denied him the opportunity to rent an
apartnment and told himthat Respondent did not want any nore Section 8 tenants.
Supra, at 3. These allegations state a claim under both the Ordinance and the
former "take one, take all" provision (repealed April 26, 1996). See, e.g., dover
v. Crestwood Lake Section 1 Holding Corp., 746 F. Supp. 301, 309 (S.D.N.~. 1990).
Thus, even if Respondent is correct that there is an actual conflict between the
Ordinance and the Housing Act in its present form there was no conflict between
the Ordinance and the Housing Act as it existed at the tine Conplainant Snith's
claim arose insofar as both laws barred |andlords who already rented to Section 8
tenants from discrimnating against prospective tenants based on their status as
Section 8 participants. Therefore, Respondent's effort to gain dismssal of

Conmpl ainant Snith's claim based on the ground of preemption fails for this

addi tional reason.

C. The Ordinance Does Not Violate Respondent's Procedural Due Process Rights

e 16 Respondent contends that the Ordinance violates its procedural due process
rights. Reply, at 23-25. Respondent's argument in this regard is as follows:
Respondent is not conplaining about the process being accorded it in this
hearing. Rather, Respondent is conplaining about the lack of process it will be
accorded should Section 8 be construed as a 'source of income.' Under such
construction, Respondent will have no choice but to participate in the program --
for Respondent would face legal sanction (as it does here) if it refused to
participate. Such conpelled participation, however, necessarily deprives Respondent
of its property without due process of |aw
Reply, at 25. Essentially, Respondent is contending that the passage of the
Ordinance (presunming that its definition of "source of income" enconpasses Section

8 funding) has deprived it of procedural due process.

The Illinois Suprene Court has previously considered the question of whether the
City of Chicago's Fair Housing Odinance denies due process to those persons
governed by the law. See Chicago Real Estate Board v. City of Chicago, 36 111.2d
530, 224 N.E. 2d 793, 801-802 (1967). [FN SI The court began by noting "that the
concept of due process of law has never insulated a business from regul ations
deenmed essential under the police power." Id., at 801. The court then stated the

applicabl e standard:
[t]he inquiry-in due process cases has been whether the evil existed which

affected the public, health, safety, norals or general welfare, and whether the

| egi sl ative neans chosen to counter that evil were reasonable. |f so there is a
proper exercise of the 'elastic police power,' and no want of due process, despite
ié\terference with individual property and contract rights.

Id.

There is no question that the "evil" to which the Ordinance is directed (nanely,

housi ng discrimnation) has a deleterious inpact on the public welfare. Id.
(listing the adverse effects of housing discrimnation); Franklin Tower, 701 A 2d
at 742 n.2 (noting the adverse effects of discrimnation against Section 8 voucher
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hol ders). Mreover, it is well-settled that lawsprohibiting discrimnation in
housing are reasonably calculated to counter the evil effects of such
discrimnation. Chicago Real Estate Board, 224 N E 2d at 801. Consequently, "such
| aws have been repeatedly sustained as a proper exercise of the police power, and
not an infringenent of due process of law. " Id., at 801-02 (and cases cited
within). For these reasons, the Illinois Supreme Court held that the Ordinance
"cannot be deened a denial of property wthout due process of law, even though it
may interfere with the rights of [those covered by the law] to contract with
persons of their choice." Id., at 802. The Conmission agrees with the above
analysis, and it concludes that the O dinance does not violate Respondent's right

to due process of |aw

D. The Ordinance Does Not Violate the Takings Cause of the Fifth Anendnent

e 17 Respondent contends that the Ordinance (presunming that its definition of
o.Oeamm of income" enconpasses Section 8 funding) violates the "takings" clause of
the Fifth Amendnment to the United States Constitution (as applied to the states
through the Fourteenth Amendment). Reply, at 25-27. Specifically, Respondent
asserts that the Odinance -- by mandating Respondent's participation in the
Section 8 program -- "would inpose substantial burdens and costs on Respondent"”
that would inure to the benefit of Section 6 beneficiaries. Reply, at 26. As a
result, according to Respondent, "the Odinance woul d have the necessary effect of
taking private property from Respondent and gl ving that property to Sectlon 8

beneficiaries -- a vithao 2 e
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hol ders). Mreover, it is well-settled that |aws prohibiting discrimnation in
housing are reasonably calculated to counter the evil effects of such
discrimnation. Chicago Real Estate Board, 224 N E 2d at 801. Consequently, "such
| aws have been repeatedly sustained as a proper exercise of the police power, and
not an infringement of due process of law " Id., at 801-02 (and cases cited
within). For these reasons, the Illinois Supreme Court held that the O dinance
"cannot be deened a denial of property without due process of law, even though it
may interfere with the rights of [those covered by the law] to contract with
persons of their choice.” Id., at 802. The Conmi ssion agrees with the above
analysis, and it concludes that the O dinance does not violate Respondent's right

to due process of |aw

D. The Ordinance Does Not Violate the Takings Cause of the Fifth Anendnent

*|17 Respondent contends that the Ordinance (presuning that its definition of
"source of income" enconpasses Section 8 funding) violates the "takings" clause of
the Fifth Anmendnent to the United States Constitution (as applied to the states
through the Fourteenth Amendment). Reply, at 25-27. Specifically, Respondent

asserts that the Ordinance -- by nandating Respondent's participation in the
Section 8 program -- "woul d inpose substantial burdens and costs on Respondent"”
that would inure to the benefit of Section 8 beneficiaries. Reply, at 26. As a
result, according to Respondent, "the Ordinance would have the necessary effect of
taking private property from Respondent and giving that property to Section 8
beneficiaries -- all without any, let alone just, conpensation being paid to
Respondent." Id.

Respondent's "takings" argunent does not nandate the dismssal of the Conplaints
for two reasons. First, Respondent's "takings" claimis premature. As the United
States Suprene Court has held:

a claimthat the application of government regulations effects a taking of a
property interest is not ripe until the government entity charged with inplenmenting
the regul ations has-reached a final decision regarding the application of the
regul ations to the property at issue.

W liamson County Regional Planning Commission v. Hamilton Bank of Johnson City,
473 U.S. 172, 186 (1985). The Conm ssion has not rendered a final ruling as to
Respondent's potential liability under the Odinance. Therefore, Respondent's

chal l enge is not ripe.

Second, and nore fundamental |y, Respondent has failed to denonstrate in its notion
to dismss the Conplaints that a "taking" has (or will) occur if the Odinance is
construed to include Section 8 funding within its definition of "source of incone."
"[Al land use regulation does not effect a taking-if it substantially advances
legitimate State interests and does not deny an owner economcally viable use of
his land." Northern Illinois Home Builders Association, Inc. v. County of DuPage,
165 111.2d 25, 649 N E. Zd 384, 389 (1995); see International College of Surgeons v.
City of Chicago, 153 F.3d 356, 368 (7th Gir. 19981, quoting Forest Preserve
District v. West Suburban Bank, 161 111.2d 448, 641 N E 2d 493, 497 (1994) ("A
taking of private property 'occurs where governnental regulation radically curtails
a property owner's rights such that all econonically beneficial or productive use
of [the land] is denied"'); Tim Thonpson, Inc. v. Village of H nsdale, 247
I1'l.App.3d 863, 617 N.E zd 1227, 1242 (2d Dist. 1993).

In this case, Respondent has utterly failed to denobnstrate that an actionable
"taking" would occur if the Ordinance is interpreted so that its "source of inconge"
cl ause enconpasses Section 8 funding. The Ordinance substantially advances a
legitimate state interest (i.e., assuring that all city residents are able to
obtain fair and adequate housing wthout suffering discrinmination) by barring

housi ng discrimnation against |owincome persons who rely on Section ¢ funding to

Up
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pay their rent. Furthernore, the Conplaints -- needless to say -- contain no
all egation that Respondent would be deprived of all econonmically beneficial or
productive use of its property if it is mandated by the Odinance to participate in

the Section 8 program

*18 Wthout such a showing, the Ordinance -- which was properly enacted pursuant
to the police powers, supra, at 14 -- does not effect a "taking" notwithstanding
the fact that it may, as Respondent contends, inpose substantial burdens or costs
on landlords. |F?7161 See, e.g., Sherman-Reynolds, Inc. v. Mahin, 47 111.2d 323, 265
N. E. Zd 640, 643 (1970) ("Regulations inmposed by a State in the exercise of its
police power . . . are not rendered unconstitutional even though private property
may be injured, interfered with, or damaged without the paynent of conpensation");
Tim Thompson, 617 N.E. Zd at 1245 (rejecting "takings" claimdespite the fact that
plaintiff was deprived of "its optimally desired use of [its] property"); Rothner
v. City of Chicago, 66 IIl.App.3d 428, 383 N E 2d 1218, 1222-23 (1st Dist. 1978);
G eyhound Lines, Inc. v. Gty of Chicago, 24 IIll.App.3d 718, 321 N E 2d 293, 305-06
(1st Dist. 1974) (rejecting |'takings' claim even though there was "no doubt that the
property of the plaintiffs [wals adversely affected by the ordinance" in question);
see also Heart of Atlanta Mdttel, Inc. v. United States, 379 U S. 241, 261 (1964)
(summarily rejecting claimthat federal civil rights statute which conpelled notel
owners to accept African-Anerican patrons wthout discrimnation was a "taking of

property without just conpensation.")

E. The Ordinance Does Not Inproperly Infringe on Respondent's Freedom of Contract

Finally, Respondent contends that the Ordinance, by mandating its participation in
the Section 8 program (which would entail entering into contracts with the federal
governnent), infringes on its right to freedom of contract and to avoid being
subjected to involuntary contracts. Reply, at 27- 30 (citing to Salute, 136 F.3d at
298). Respondent concedes that its right to freedom of contract is not absolute,
and that "the freedom not to contract may legitimately be restricted by
antidiscrimnation statutes." Reply, at 29 (citing to Blue Cross & Blue Shield
Mutual of Chio v. Blue Cross and Blue Shield Association, 110 F.3d 318, 333 (6th
Cr. 1997)). In Blue Cross, the Sixth Circuit stated that 1, [ilt is still hornbook
lawt hat the freedom of contract entails the freedomnot to contract . . . except
as restricted by anti-trust, antidiscrimnation, and- other statutes." Blue Cross,
110 F.3d at 333; see also Heart of Atlanta, 379 U S. at 258 (In the face of a
properly enacted civil rights law, notel had "no 'right' to select its guests as it

sees fit.ll)

Despite Respondent's acknow edgenment of the "antidiscrimnation exception" to the
principle of freedom of contract and the fact that the Odinance is unquestionably
an antidiscrimnation statute, Respondent contends that the exception does not
apply here. In Respondent's view, "the issue here is whether the City of Chicago
can force Respondent into an involuntary contract with the federal government."
Reply, at 29 (enphasis in original). The Conmission finds Respondent's argument to

be wthout nerit for the follow ng reasons.

v &u "The right of individuals to contract as they deemfit is grounded in the due
process clause." RW Dunteman Co. v. C/ G Enterprises, Inc., 181 111.2d 153, 692

N. E. Zd 306, 314 (1998). Nevertheless, it has long been settled that:
neither property rights nor contract rights are absolute; for government cannot

exist if the citizen may at will use his property to the detrinent of his fellows,
or exercise his freedom of contract to work them harm Equally fundanental with the
private right [to nake contractsl is that of the public to regulate it in the

comon interest.
Nebbia v. People of the State of New York, 291 U S. 502, 525 (1934). An otherwise

constitutional law may restrict the freedom of contract w thout running afoul of
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the due process clause so long as it has "a reasonable relation to a proper

| egislative purpose, and [it isl neither arbitrary nor discrimnatory.” Id., at
537; National Western Life Insurance Co. v. Commopdore Care |nprovenent District,
678 F.2d 24, 26-27 & n-7 (5th Cir. 1982); People v. Patton, 57 111.2d 43, 309
N. E. 2d 572, 544 (1974) (quoting Nebbia); R W Dunteman, 692 N E 2d at 314.

In this case, the Ordinance has a reasonable relationship to a proper l|egislative
purpose, supra, at 30, and it is neither arbitrary nor discrimnatory. See, e.g.,
Chicago Real Estate Board, 224 N E 2d at 801-02 (finding that the Ordinance
conplies with the requirenments of the due process clause). Respondent nakes no
argunent to the contrary. [FN 71 Consequently, the Odinance "cannot be deened a
denial of property wthout due process of law, even though it may interfere with
the rights of [Respondent] to contract with persons of [its] choice.” Id., at 802;
see also Heart of Atlanta, 379 U S. at 258; Nebbia, 291 U S at 539 ("The
Constitution does not secure to any one the liberty to conduct his business in such
fashion asto inflict injury upon the public at large, or upon any substanti al

group of the people").
l'v. CONCLUSI ON

For all of the above reasons, the Respondent's notion to dismss is DEN ED.

A PARTY MAY OBTAIN REVIEW OF THIS ORDER ONLY AFTER THE COWM SSI ON HAS | SSUED AN
ORDER DI SM SSI NG THE COVPLAINT OR RULING UPON AN ADM NI STRATI VE HEARI NG

By:

Clarence N. Wod

Chai r/ Comm ssi oner

FNI. Conmplainant Smith, who is proceeding pro se, did not file a response to
Respondent's notion to disnmiss. Respondent's argunments for dismissal, for the nost
part, apply with equal force to all three Conplainants. Consequently, the
Commission will treat the counter-argunments raised by Conplainants Torres and

Wl ker as applying to Conplainant Smith as well.

FN2. The Commission will address this argument first because "Lilt is preferable to
deternmine whether the state |law applies before reaching a determination that state
| aw has been preenpted."” Natural Resources Defense Council v. Houston, 146 F.3d

1118, 1132 (9th Gir. 1998)

FN3. The Conmission, therefore, declines to rest its decision on Black's Law
Dictionary's definition of "income." cited by the parties. City Council's clear,
and broad, definition of "source of income" is the proper focal point of this

order.

FN4. While the Conmission endorsed Complainant McGee's legal theory, it ultimtely
found that she failed to prove that she was discrimnated against. MGee, at 11.

| | 0°°00,3,
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FNS. Conpl ai nants, for their part, cite to the New Jersey Superior Court's decision
in Franklin Tower to support their position on this issue. However, Franklin Tower
provides little assistance in interpreting the Odinance because the New Jersey
statute -- which prohibits discrimnation based on "the source of any lawful rent
paynent to be paid for the house or apartnent” -- uses language that is
significantly different fromthe text of the Odinance. Franklin Tower, 701 A 2d at

740; see also Holloway, CCHR Nos. 97-PA-15 et al., at 13.
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FN6. The Conmission reads Knapp to find that Section 8 funding is "arguably" (id.,
at 12821, although not "clearly" (id., at 12831, included within the scope of the

W sconsin statute

FN7. As the Illinois Supreme Court has recognized, where a statute “"specifically
enunerates" several itens that are within its coverage and states that other itens
may be covered as well, unspecified itenms will be included only if they are "not of

a quality superior to or different from [l those specifically enunerated." People
v. Capuzi, 20 111.2d 486, 170 N E. zd 625, 629- 30 (1960).

FN8. For exanpl e, Cook County's Human Rights O dinance bars "source of inconge"
discrimnation in housing and it uses the same definition of "source of income" as
used by the Chicago City Council. Cook County Human Rights Odinance, Art. II(R).
However, the Cook County Board included within the County's O dinance' s housing
coverage a provision that explicitly excludes Section 8 funding from the protection
of the Odinance. Cook County Human Rights O dinance, Art. VI(Q) (5).

FN9. In Wlson, the court held that to show an "actual conflict" by establishing
that "an entity cannot simultaneously conmply with both Title VIl and Proposition
290, a plaintiff nust 'denonstrate that sone action required by Title W

simul taneously viol ates Proposition 209." 946 F. Supp. at 1512

FNI O. The Congressional Conmittee on Banking, Housing, and U ban Affairs, "in its

report on the [Alct that repealed the 'take-one, take-all' provision, anticipated
that the repeal would not 'adversely affect assisted househol ds because protections
will be continued under State . . . and local tenant laws."' Franklin Tower, 1999

W 155956 at @ 4, quoting S-Rep. No. 105-21, at 86 (1997).

FN'I. The Section 8 program seens destined to take on an even greater role in the
provision of housing for lowinconme individuals in light of federal budget cuts
that have linmted the construction of public housing and the federal policy that

aut horizes the denolition of dilapidated units of existing public housing. Franklin
Towers, 701 A.2d at 742 n.2; Beck article, at 159-60.

FN12. State and local governnents are also prohibited from enacting nore stringent
regul ations than allowed under federal |aw where Congress expressly defines the
preenptive scope of the federal law to bar any regulations that are not the same as
the federal standard. See, e.g., Scurlock v. Gty of Lynn Haven, 858 F.2d 1521,
1524-25 (11th Cir. 1988). Congress has not, however, explicitly defined the
preenptive scope of the Housing Act. See Brown, 511 N. E Zd at 1105.

FN13. "Balance billing" is the process by which aphysician bills his or her
patient for the portion of the cost of a medical service that is over and above the
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amount by which the Medicare program reinmburses the physician. See Downhour, 85
F.3d at 264.

1999 ‘XL 308207
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FNI 4. The Second GCircuit also held that the "take one, take all" provision is
i napplicable where, as in that case, "a landlord s only Section '8 participation has
been the acceptance of paynents on behalf of existing tenants who became Section 8

certificate holders during their tenancy." 1d., at 298.

FNI5. In 1967, when the Chicago Real Estate Board decision was issued, the
Ordinance declared it "unlawful for real-estate brokers to discrimnate on account
of race, color, religion, national origin or ancestry in the sale, rental or
financing of residential property in the city." Chicago Real Estate Board, 224

N.E Id at 797. The ordinance was subsequently anended to reflect its current,

br oader scope.

FN16. Respondent patently exaggerates the adverse inpact that participation in the
Section 8 program may have on its operations when it contends that its property
will be taken "wi thout any" conpensation. Reply, at 26. If it participates in the
Section 8 program Respondent will receive fromits tenant and the federal
governnent paynment for each and every apartment that it rents to a Section 8
beneficiary. Supra, at 5. Furthernore, Congress recently amended the Section 8
programto alter or elimnate some of the alleged burdens experienced by
participating landlords. Franklin Tower, 1999 W 1.55956 at *lo, 3; supra, at 18-109.

FN17. Rather, Respondent relies on its contention that the Constitution prohibits
the Gty of Chicago fromforcing landlords to participate in the Section 8 program
Reply, at 29-30 (citing Salute, 136 F.3d at 298). However, as discussed above, the
Conmm ssion has joined courts fromthree other jurisdictions in concluding that
federal |aw does not prevent states from mandating participation in the Section 8
program supra, at 16-20, 23-24, and it has found Salute to be inapposite. Supra,

at 26-28.
1999 W. 308207 (Chi.Com Hum Rel .)

END or DOCUMENT
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Conmi ssion on Human Rel ations
City of Chicago

e | IN THE MATTERS OF:
WESLEY SM TH, DAVID TORRES, AND KI A WALKER,, COVPLAI NANTS
AND
W LMETTE REAL ESTATE & MANAGEMENT CO.,, RESPONDENT
Case Nos. ‘wiaeahr~Ew & 98-H 44/63
Cct ober 6, 2000

ORDER REGARDI NG RESPONDENT' S THIRD MOTION TO DI SM SS

On Decenber 14, 1995, Conplainant Wesley Smith filed a Conplaint with the

Commi ssion alleging that Respondent Wlnette Real Estate & Managerment Conpany
("Wlnette Real Estate") violated Section S-08-030 of the City of Chicago's Fair
Housi ng Ordi nance by discrimnating against himon the basis of his source of
income when it denied himthe opportunity to rent one of its apartnents.

Conpl ai nant David Torres (on March 27, 1998) and Conpl ai nant Kia VMl ker (on Apri |
30, 1998) filed Conplaints with the Conmission simlarly alleging that Wlnette
Real Estate discrimnated against them based on their source of incone when it
denied each of them an opportunity to rent one of its apartments. Specifically, all
Conpl ai nants allege that Respondent discrininated against them because they
intended to nake use of Section 8 housing vouchers to pay a portion of their rent.

[FN |

Presently before the Commission is Respondent's motion to dismiss. This is
Respondent's third bite at the apple as it has previously filed two other notions
to disnmiss. In its first notion, Respondent contended for nultiple reasons that the
Commi ssion |acks subject matter jurisdiction over Conplainants' clainms. In its
second notion, Respondent targeted Conplainant Smith and argued that the Conmission
| acked subject matter jurisdiction over his clainms for additional reasons. The
Conmi ssion, after exhaustively considering the argunents raised, denied
Respondent's notions to dismiss. Smith et al. v. Winette Real Estate & Managenment
co., CC%b Nos. 95-H 159 & 98-H 44/63 (April 13, 1999) ("Smith I"); Smth et al. v.
Wlnette Real Estate & Management Co., CCHR Nos. 95-H 159 & 98-H 44/63 (Septenber

9,.1999) ("Smith I1").

This matter is fully briefed [FNZ] and the parties have subnmitted several exhibits
in support of their respective positions. Respondent once again contends that the
Commi ssion |acks subject natter jurisdiction to hear Conplainants' clains. In

addi tion, Respondent contends, in reliance on the exhibits attached to its briefs,
that it sinply did not di scrininate agai nst Conpl ai nants based on their source of
income. As explained below, Respondent's third attenpt to obtain disnmissal fares no
better than its first two attenpts and its notion is denied.

. THE COWPLAI NANTS FACTUAL ALLEGATI ONS

When ruling on a notion to disniss, the Conmission nust take all of the

conpl aints' allegations, together with reasonable inferences drawn from them as
true. Eg., Smith I, at 2; Leadership Council for Metropolitan Cpen Communities v.
Carstea & Berzava, CCHR No. 98-H 76, at 2 (August 19, 1998) (and cases cited
within). Furthermore, a conplaint should not be disnmissed unless it appears beyond
doubt that the conplainant can prove no set of facts in support of his or her claim
that would entitle himto relief. Smith I, at 3; Leadership Council, at 2.

e
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Conpl ai nants' factual allegations are asfoll ows:

e 2 Conplainant Wesley Smith is a disabled veteran who receives Social Security
benefits, Veterans' Assistance benefits, and a Section 8 voucher. Snith Conplaint,
1-1. In late Novenber 1995, M. Smith went to Respondent's rental office and
conpl eted an Introduction Form that required himto disclose personal information
including his source of incone. Id., 1 2. Respondent's representative told M.
Smith that Respondent was not accepting Section 8 applicants at that time and that
he shoul d come back in a few weeks. |d. In December 1995, M. Snith returned to
Respondent's rental office and again tried to rent an apartment. 1d., 3.
Respondent's representative asked mr. Smith how he was going to pay his rent and he
responded byindicating that he had a Section 8 voucher. Id., 7 4. "Connie" (one of
Respondent' s agents):

then responded by stating they did not «smé anynore Section 8 tenants. She
clained they «mam not good tenants and she was going to try and get rid of the ones

she had.
ld., 15 M. Smth left the building after hearing that his application had been

rejected. Id.

Conpl ai nant David Torres has a Section 8 voucher. Torres Complaint, 1 1. In March
1998, M. Torres saw an apartment advertised in the newspaper and he called to nake
an appointment to view the apartnent. 1d., f 3. One of Respondent's agents showed
M. Torres two apartnents and he decided to rent one of them Id., 4,
Respondent's agent then gave M. Torres an application. Id., 1 5 As he was

conpl eting the application, M. Torres mentioned to Respondent's agent that his
rent would be paid by Section 8. 1d. Respondent's agent then brought "Connie" (one
of Respondent's agents) over to where M. Torres was sitting. Id. Connie infornmed
M. Torres that Respondent did not ,accept Section 8 vouchers. Id.

Conpl ai nant Kia Wil ker relies on Section 8 as a source of her incone. Wl ker
Conplaint, 1 1. In January 1998, Ms. Wil ker was |ooking for an apartnent when she
noticed a sign on a building indicating that a two-bedroom apartnent was for rent.
ld., 1 3. Ms. Walker went inside the building and saw a Wl nmette Real Estate sign.
ld., 1 4.She then spoke with the on-site property manager who indicated that there
were apartments for rent. Id., p q 4-5. The manager was going to show Ms. Wl ker a
vacant unit when she mentioned that she was a Section 8 recipient. 1d., 7 5. The
manager stated, "W don't take Section 8 here," and he refused to show Ms. Wal ker
the apartment. 1d., 7 6. At Ms. Walker's request, Respondent's prorperty manager
prepared a witten statement reiterating Respondent's position. \Walker Conplaint

(attached exhibit).
1. RESPONDENT' S ARGUMENTS FOR DI SM SSAL

Respondent noves to dismss Conplainants' Conplaints for two reasons. First,
Respondent asserts that the Chicago rair Housi ng Ordi nance, for various reasons,
cannot be construed to require landlords to participate in the Section 8 program
Second, Respondent contends that it did not |ease to Conplainants because of its
-difficulty with the Section 8 program and not because of Conplainants' "source of

income." As shown bel ow, Respondent's arguments are w thout nerit.

[11. ANALYSI S

A The Fair Housing Odinance Requires Landlords To Accept Otherw se Qualified
Section 8 Recipients As Tenants

0000101
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e 3 Respondent contends, based on its interpretation of the Fair Housing O dinance,
that the Conmission |acks subject matter jurisdiction over the clains alleged in
the Conplainants' Conplaints. In making this argunment, Respondent recognizes and
explicitly disagrees with the Commission's prior decisions that "read the
prohi bition against 'source of incone' discrinination to cover the Section 8
progrant and that require landlords renting qualifying [FiT31property "to arrange
with the federal governnent to accept Section 8 when requested (unless the
applicant is not acceptable for a non-discrininatory reason) -° See Snith I, at 5-
12; Smith v. Goodchild, CCHR No. 98-H 177, at 2 (April 13, 1999); [Fw41Brief, at
5. Non-discrinminatory reasons for not accepting a prospective tenant who relies on
Section 8 funding include "a poor rental history, poor references, or poor credit,"
as well as a history of IlI[dl rug-related crimnal activity or other crininal
activity that is a threat tothe health, safety or property of others." Sullivan
Associates, 739 A 2d at 247;24C.F.R 8§ 982.307(a) (3).

In its brief, Respondent contends "that the Commi ssion's construction of the
Ordinance is an unconstitutional usurpation of the legislative function and is an
attenpt to inproperly legislate what the Conmission deens to be a socially
desirable end." Respondent's Brief In Support of Its Mttion To Disnmiss ("Brief"),

at 7. In particular, Respondent contends that the Fair Housing Odinance cannot (or
at least should not) be construed to require landlords to participate in the
Section 8 program because (1) the Gty of Chicago, when it passed the Fair Housing
O dinance, "never intended to nandate |andlord participation in Section 8" (Brief,
at 7); (2) "the radical differences between Section 8 s ternms and well established
|l andl ord-tenant law require a construction of the Fair Housing Odinance that
allows landlord abstention fromthe progranm’ (1d.); and (3) the Commission "lacks
the authority to effect radical changes to well established |andlord-tenant law” by
construing the Ordinance to require landlords to participate in the Section 8
program (ld.). For the reasons explained below, the Commission rejects Respondent's

contentions.

1. Construing The Fair Housing Odinance To Prohibit Discrimnation Against
Qherwise Qualified Section 8 Recipients Is Fully Consistent Wth The Intent O The

O di nance

The parties dispute whether the City intended for the Fair Housing Odinance's
prohi bition against "source of incone" discrimnation to effectively require

landl ords to participate in the Section 8 program [FN5] In particular, Respondent
contends that the Ordinance' should be constlrued to provide a defense to a landlord
charged with "source of income" discrimnation against a Section 8 recipient if the
| andl ord can show that it declined to rent to the prospective tenant based on its
distaste for the required terns of the Section 8 program Conplainants, on the
other hand, argue that such a defense would eviscerate the protection that the

Ordinance offers to Section 8 recipients.

"4 The Ordinance does not explicitly address this issue. It is therefore
appropriate to turn to principles of statutory constnxtion. See Crawford v. Cty
of Chicago, 304 IIl.App.3d 818, 710 N.E.Zd 91, .96 (1st Dist. 1999) ("The rules
whi ch govern the construction of statutes are also applied in the construction of
muni ci pal ordinances"). The parties agree that " [tlhe cardinal rule of statutory
construction is to ascertain and give effect to the true intent of the

| egislature."” People v. Latona, 184 111.2d 260, 703 N. E.Zd 901, 906 (1998); see
Ragan v. Colunbia Mutual Insurance Co., 183 111.2d 342, 701 N E Zd 493, 497 (1998)
(courts nust "give effect to the intention of the |egislature" when construing
statutes) ; Bonaguro v. County O ficers Electoral Board, 158 111.2d 391, 634 N E zd
712, 714 (1994) ("a court should ascertain and give effect to the intent of the

| egi sl ature") ; Conplainants' Consolidated Response to Respondent's Mdtion To
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Dism ss ("Response"), at 7; Respondent's Reply Brief in support of its Mtion to
Dismss ("Reply"), at 28-29.

Fur t her nor e,
[t]he nost reliable indicator of legislative intent is the |anguage of the

statute itself. In deternining legislative intent, a court may consider the reason
and necessity for the statute, the evils to renedied, and the objectives to be
attained. In ascertaining the legislature's intent, th[el court has a duty to avoid
a construction of the statute that would defeat the statute's purpose or yield an
absurd or unjust result.

Latona, 703 N E. Zd at 906 (citations omtted); see Ragan, 701 N E 2d at 497. The
starting point for construing the Ordinance Is to consider the |anguage of the
Ordinance. See, e.g., Ragan, 701 N.E. 2d at 497; Smith |, at 5; Tizes v. North State
Astor Lake Shore Drive Association et al., CCHR No. 95-H17, at 3 (August 30,

1995) .

The Gty of Chicago made clear the policy underlying the Fair Housing O dinance in

the Ordinance's first section:
It is hereby declared the policy of the Cty of Chicago to assure full and equal

opportunity to all residents of the city to obtain fair and adequate housing for
thenmsel ves and their famlies in the city of Chicago w thout discrimnation against
t hem because of their race, color, sex, age, religion, disability, national origin,
ancestry, sexual orientation, marital status, parental status, military discharge
status or source of incone.

Chicago Municipal Code 8§ S-08-010; see Smith I, at 5-6. The Ordinance, as a
remedial statute, is to be liberally construed to effectuate the City's declared
policy. See, e.g., S-N Nelsen Co. v. Public Building Commission of Chicago, 81
111.2d 290, 410 N.E Zd 40, 44 (1980) ("renmedial l|egislation should be construed
liberally to effectuate its purposes”); Smith I, at 4-5 (and cases cited within).
Consequently, whether the Ordinance should be construed to allpw the type of

def ense urged by Respondent depends on whether doing so would effectuate the policy

underlyi ng the Ordinance.

e S As stated above, Respondent's proposed defense would allow a landlord to opt
out of participating in the Section 8 programas a matter of law if the |andl ord-
did not like the programs regulations. A Section 8 recipient cannot use Section 8
funding as a "source of income" unless he/she does so in conpliance with the
regul ations governing the Section 8 program The Section 8 progranm s regul ations
require, among other things, that landlords which participate in the program use a
| ease that conforms with the programs requirenents. See 42 C.F.R 5 982.308.
Because Section 8 funding is inextricably linked with the regulations of the
Section aprogram a landlord' s sinple rejection of the Section 8 program will
inevitably result in its rejection as tenants of any persons who rely on Section 8
funding as a "source of income." In Respondent's view, however, this fact is of no

consequence because: . . .
refusing to contract on Section 8's terns constitutes nothing nore than

discrimnation against a noninvidious characteristic which, admttedly, is
unquestionably correlated with Conplainants' source of income. Such discrinination
agai nst a noninvidious characteristic sinmply does not give rise to the requisite

discrimnatory intent.
Reply, at 32 (citing to Village of Bellwood v. Dwivedi, 895 F.2d 1521 (7th Gr-.

1990)) .

The Conmission rejects this reasoning and agrees with Conplainants that the.
creation of such an open-ended defense would be inconsistent with, and would in
fact frustrate, the purpose of the Ordinance. Any landlord with biased views toward
Section 8 recipients could avoid renting to them nerely by professing an objection
to a termof the Section 8 program Two courts have expressly declined to recognize
the type of defense that Respondent attenpts to rely on here. Sullivan Associates,,
739 A 2d at 248; Gover v. Crestwood Lake Section 1 Holding Corps., 746 F. Supp.
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301, 308-09 (s.D.N.Y. 1990).

In Sullivan Associates, the Connecticut Suprene Court rejected the argunent that
| andl ords could justify not accepting Section 8 recipients as tenants on account of
their objection to the terns of a Section 8 |ease:

The legislative history of [the statute] denmbnstrates that the legislature
intended to prohibit landlords from denying rental opportunities to people whose
source of income included federal or state housing assistance. Interpreting Cthe
statute] as the trial court has, to allow an exception to its anti-discrimnation
provisions for those landlords who refuse to use the required section 8 |ease,
woul d eviscerate the basic protection envisioned by the statute. It would lead to
the unreasonable result that while the l|egislature mandated that |andl ords may not
reject tenants because their incone included section 8 assistance, the legislature
at the sane time also intended that |andlords night avoid the statutory mandate by
refusing to accede to a condition essential to its fulfillment. Such a result is

unt enabl e.
*6 Sul livan Associates, 739 A 2d at 248.

In Gover, as here, "defendants stated that their refusal to accept Section 8
voucher applicants stemred from their reluctance to depart from their standard
| ease agreenent." G over, 746 F. Supp. at 308. The dover court found defendants'
contention to be unavailing and held that their

refusal to accept certain provisions of the HUD mandated Section 8 voucher |ease
cannot be interpreted as anything but a refusal to rent an apartment to a Section 8
voucher holder as a result of that applicant's status as a Section 8 voucher

hol der .
Gover, 746F. Supp. at 309.

The holdings in Sullivan Associates and G over are consistent with the general
adnonition that entities "cannot be permtted to use a technically neutral
classification as a proxy to evade the prohibition of intentional discrimination.”
MWight v. Al exander, 982 F.2d 222, 228 (7th Cir. 1992) (noting that
“discrimnation 'because of' handicap is frequently directed at an effect or

mani festation of a handicap rather than being literally aimed at the handicap
itself"), Finnegan v. Trans Wrld Airlines, Inc., 967 F.2d 1161, 1163 (7th Cir.
1992) ("an enployer cannot be permitted to use a proxy for age, such ashaving gray
hair, to evade the prohibition of intentional discrimnation"); Sullivan v. Vallejo
City Unified School District, 731 F. Supp. 947, 960 (E-D-Cal. 1990) (school's
exclusion of a disabled student's service dog is discrimnation "because of" a
handicap in violation of the Rehabilitation Act, 29 U S.C. § 794). [FN6l

The Conmission finds the above line of authority, in particular the Connecticut
Suprenme Court's analysis in Sullivan Associates, [FN/] to be sufficiently
persuasive to warrant denial of Respondent's motion to dismiss. The City of Chicago
passed the Ordinance to ensure that "all" of its residents would have an equal
opportunity to obtain housing wi thout being victimzed by discrimnation. Adopting
Respondent's position that its professed difficulties with the Section 8 programis
sufficient as a matter of law would defeat this purpose. See, e.g., Sullivan
Associates, 739 A 2d at 783-84. As apractical matter, the Ordinance's prohibition
of "source of income" discrinination against Section 8 recipients would be severely
undermned if not negated altogether if the Ordinance were constrrued to pernit

Respondent's proposed defense.

Respondent does not claimthat the creation of its proposed defense would
effectuate the purpose of the Ordinance. Rather, it contends that the Odinance
cannot be construed to achieve an "absurd" result and that treating a landlord's
refusal to rent to a Section 8 recipient because of the strictures of the Section 8
program as "necessarily an objection to the status of Conplainants as Section 8
reci pients" woul d.be absurd for two reasons. Brief, at 30-31.
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First, Respondent asserts that construing the Odinance in such a fashion would
improperly grant one party to the contract (i.e., the tenant) "'totally
unrestricted carte blanche."' Brief, at 30, quoting Peyton v. Reynolds Associ ates,
955 F.2d 247, 253 (4th Gr. 1992). Respondent's reliance on Peyton, however, is
m splaced. In that case, plaintiffs were tenants who had been renting fromthe
defendant landlord under a different rent-relief program The |andlord decided to
convert its participation fromthe original rent programto the Section 8 voucher
program The local agency administering Section 8 then required the landlord to
enter into new one-year |eases; the landlord, however, agreed to continue renting
to the tenants only through their then-current |ease period (less than a year). The
tenants clained that that refusal was discrimnation based on their status as
voucher hol ders. Peyton, 955 F.2d at 248-50. The---Peyton court held that the
objection to the duration of the |eases wasa |legitinmate, non-discrimnatory reason
not to lease to plaintiffs ™ [slince neither the statutes, the regulations, norHuD s
(the Department of Housing and Urban Devel opment) form contract mandates that the
owner enter a housing voucher contract and |eases for one-year terns." Id. at 251.
Because the objectionable term was not nandated by the Section 8 program the
| andl ord's adverse action in reliance on it was not held to be discrimnatory. Id.

at 251-52. [FN8]

o 7 The Peyton court found that "[tlhe objection to a unilateral extension of the
| ease ternms beyond the terms in the existing |eases had no connection to the
Tenants' status as voucher holders; it could have been expected in the case of any
tenants, voucher holders or not." Id. at 254; see also Lopez v. Arias, CCRR No. 99-
H 12, at 19-20 (Septenmber 20, 20001 (finding no nsource,of income"” discrimination
where there was "no evidence that Respondent refused to consider [tenant] for or
i nposed upon her any 'price, terms, conditions or privileges of any kind that he
woul d have considered her for or would not have inposed on her had she not had a
Section 8 voucher.") Consequently, because the refusal to extend the plaintiffs'
| eases beyond their termination dates did not run afoul of any legitinmate terns of
the Section 8 program the landlord s actions were non-discrimnatory and not a
proxy for anti-voucher-holder sentinents. In sum Peyton involves a nuch different
situation fromthe facts alleged by Conplainants in these cases.

Respondent's second argument is simlarly without merit. It asserts that "[i]f
Section 8 s regulations are to be forced on landlords, then the Chicago Gty
Counci| must do so explicitly," Brief, at 31 & 26 (citing to Comm ssion on Human
Rights v. Sullivan Associates, 1998 wL.395196 (Con.n. Super.C. 1998)). The
Connecticut Suprenme Court, however, reversed that Sullivan Associates trial court
decision on'the precise ground for which Respondent cites it. The Supreme Court
held that the legislature could "require landlords to use section 8 |eases"

notwi thstanding the fact that the statute in question di,d not contain an explicit
mandate to this effect. Sullivan Associates, 739 A 2d at 247, 251. The Commi ssion
agrees with the rationale of the Sullivan court and holds that the Gty Council can
require landlords with qualifying properties to use Section 8 |eases when renting
to Section 8 recipients notwi thstanding the fact that the O dinance does not
explicitly mandate the landlords to do so.

2. The City of Chicago Has Hone Rule Authority To Prohibit Landlords From Rejecting
O herwise Qualified Section 8 Recipients As Tenants

Respondent next argues that "the Fair Housing Odinance must be construed in
harnony with existing cormon and statutory law' and that "[s]uch construction
requires that landlords not be conpelled to participate in the Section 8 program”
Brief, at 27 (enphasis added). This is so, according to Respondent, because many of
the terns of the Section 8 program "differ radically from state and rmunicipal |aws
regulating the landlord-tenant relationship." Brief, at 6-7. Respondent goes on at
considerable length to outline the ways in which the terns of the Section 8 program
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(inits view "radically differ" fromthe dictates of the Illinois Forcible Entry
and Detainer Act, 735 |LCS S/9-101 et seq., the City of Chicago's Residential

Landl ord and Tenant Ordinance, Chicago Minicipal Code 5 S-12-010 et seq., and the
comon law. Brief, at 8-26; Reply, at |-21. Conplainants respond (again at |ength)
by asserting that the ternms of the Section 8 program "irrposeF] no undue hardship
upon landlords and do[] not (in any meaningful way) change existing |law " Response,

at 9, 10-18.

e 8 Respondent's argunent raises a prelimnary question. Namely, whether the City
of Chicago woul d have the legal authority to mandate by ordinance that |andl ords

| ease to tenants under the terns required by the Section 8 program even if those.
terns were more di sadvant ageous than those otherw se required by statutory and
common law. |f the City could lawfully pass such an ordinance, then the parties'

di spute regarding the degree to which the ternmsof Section 8 diverge from statutory
and common | aw need not be resolved to decide this notion. For the reasons stated
bel ow, the Commission finds that the City would have the authority to pass such an

or di nance.

The City of Chicago is a hone rule unit of local governnent under the 1970
[l1linois Constitution. See, e.g., Gty of Chicago v. Roman, 184 111.2d 504, 705

N E.Zzd 81, 86 (1998); Reed v. Burns, 238 IIIl.App.3d 148, 606 N E zd 152, 155 (1st
Dist. 1992) (citing to Ill.Const. 1970, art. VII, § 6(a)). Under § 6(i) of the
Constitution:

Home rule units nmay exercise and perform concurrently with the State any power
or function of a honme rule unit to the extent that the General Assenbly by |aw does .
not specifically limt the concurrent exercise or specifically declare the State
exercise to be exclusive.
Ill.Const.1970, art. VII, 8 6(i). Mreover, (([plowers and functions of hone rule
units shall be construed liberally.” Ill.Const.1970, art. VI, g 6(n).

Pursuant to this constitutional authority, home rule units are given "broad pqwers
to legislate" regarding matters "pertaining to their governnent and affairs,
including regulation for the protection of the public health, safety, norals and
wel fare." Page v. City of Chicago, 299 IIl.App.3d 450, 701 N E Zd 218, 225 (1st
Dist. 1998) (concerning the Chicago Human Rights Ordinance). To this end, Il [t]he
[l1linois Supreme Court has repeatedly held that an ordinance which is within a
muni ci pality's home-rule powers supersedes . . . a conflicting statute passed
before the 1970 Constitution took effect.” Reed, 606 N E 2d at 154 (and cases cited
within). This is true even where the state statute is "less stringent" than the
muni cipality's ordinance. Kalodinos v. Village of Mrton Gove, 103 111.2d 483, 470
N.E zd 266, 275 (1984); Roman, 705 N E. Zd at 86-90; People v. Jaudon, 307
I11.App.3d 427, 718 N E 2d 647, 661 (1st Dist. 1999) (citing cases); Page, 701
N. E. Zd at 225 passim (upholding the Gty of Chicago's power to regul ate enployees
with fewer than 15 enployees despite the equivalent state law s restriction to
empl oyers with 15 or nore enpl oyees).

The City's home rule authority enconpasses the power to mandate that |andlords
accept the terms of Section 8 so long as (1) the exercise of that power pertains to
the City's governnent and affairs and (2) the state legislature has not preenpted
the exercise of the power. See, e.g., Village of Bolingbrook v. Citizens Uilities
Co.-of Illinois, 158 111.2d 133, 632 N E 2d 1000, 1001-02 (1994); Page, 701 N E. Zd
at 225. Illinois courts have held that the regulation of housing discrimnation is
aproper exercise of police power (Chicago Real Estate Board v. City of Chicago, 36
111.2d 530, 224 N.E Zd 793, 801 (196711, and that "allowing a hone rule unit to
control its unique problens regarding the relationship between |andlord and tenant
is consistent with the role of home rule." City of Evanston v. Create, Inc., 85
I11.1d 101, 421 N E zZd 196, 201 (1981); see Reed, 606 N E.2d at 155. Furthernore,

the state legislature has not preenpted the City fromexercising its home rule
power with respect to landlord-tenant relations in the manner specified by the
Illinois Constitution. See Page, 701 N E.Zd at 225 (explaining nethods of
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preenption under the Il1.Const.1970, art. VII, § 8 6(g), 6(h)); Goodchild, at 4.

e 9 Thus, the City has the home rule authority to pass an ordinance that prohibits
source of incone discrimnation by requiring landlords to |lease to otherw se
qualified Section 8 recipients even if the terms of the Section 8 program differ
fromthose that the |andlords mght otherwise prefer or fromthose set forth in
other laws. Gven this, Respondent's objection that the Fair Housing O dinance - by
requiring participation in the Section 8 program - inposes nore specific
limtations on |andlords than are otherwi se required by statutory and common law is

unavail i ng.

In any case, neither the statutes (i.e., the'Forcible Entry and Detainer Act and
the Residential Landlord Tenant Odinance) nor the common |aw cited by Respondent
requires that the Ordinance be construed in the restrictive manner urged by
Respondent. The Forcible Entry and Detai ner Act does not address housing
discrimnation; rather, it has the "distinctive and linted purpose . . . !jof]_
supplylingl a speedy remedy to p&nit persons entitled to possession of lands to be
restored thereto." Rosewood v. Corp. v. Fisher, 46 111.2d 249, 263 N E. Zd 833, 835
(19701, cert. denied, 401 u.s. 928 (1971). Moreover, it is well-settled that home
rule units have the authority to pass ordinances that regulate the linited subject
.matter of the Act. See, e.g., Reed, 606 N E Zd at 155 (finding that 5 5-12-150 of
Chicago's Residential Landlord and Tenant Ordinance "supercedes” a conflicting
provision of the Forcible Entry and Detainer Act;Landry v. Smith, 66 IIIl.App.3d
616, 384 N E. zZd 430, 431 @stDist. 1978) (holding that the Act "does not linit or
deny the right of a hone rule unit to enact legislation concerning the eviction
process") ; see also City of Evanston v. O Leary, 244 I|11.App.3d 190, 614 N E. 2d
114, 117, 118 (1st Dist. 1993) (noting that Evanston's ordinance "provides nore
specific limtations on landlords than those provided" by the Act).

Simlarly, the Gty of Chicago's Residential Landlord and Tenant O dinance . does
not purport to restrict the interpretation of the Fair Housing O dinance. To the
contrary, the Residential Landlord and Tenant Ordinance indicates that its terns
will not apply to the extent that they conflict with the terms of the regulations
applicable to federal housing prograns:

This chapter applies specifically to rental agreenents for dwelling units
operated under subsidy prograns of agencies of the United States and/or the state
of Illinois, including specifically progranms operated or subsidized by the Chicago
Housi ng Authority and/or the Illinois Housing Devel opment Authority to the extent
that this chapter is not in direct conflict with statutory or regulatory provisions
governing such prograns.

Chi cago Wni cipal Code 5 5-12-010 (enphasis added). Thus, the inter-ordinance
"conflict” that Respondent envisions if the Fair Housing Ordinance is construed to
require Section 8 participation will never arise because the terns of the
Resi dential Landlord Tenant Odinance yield to those of the Section 8 program

e | O Nor does the cbrmon | aw mandate a restrictive interpretation of the O dinance.
As a general matter, the state legislature "has the inherent power to repeal or
change the commmon law, or do awaywith all or part of it." People v. Gersch, 135
111.2d 384, 553 N E. Zd 281, 286 (1990). The Cty of Chicago, as ahome rule unit,
has the sane power to legislate for the protection of the health, safety, and
wel fare of its residents "as the sovereign except where such powers are limted by
the CGeneral Assembly." Triple A Services, Inc. v. Rice, 131 I111.2d 217, 545 N E. 2d,
706, 711 (1989); City of Urbana v. Houser, 67 |11.2d 268, 367 N E 2d 692, 694
(1977). Thus, because the state legislature has not linmted the Gty s power in any
pertinent respect (supra, at 15-171, the Cty was at liberty to pass the Odinance
even though it conflicts with the cormon |aw. Moreover, for the reasons stated
above (supra, at Part III(A) (1)), a change in the commn law is "warrant Led], or
.. necessarily inplied fromwhat is expressed" by the terns and stated purpose of
the Ordinance. West v. West, 294 |ll.App.3d 356, 689 N E. 2d 1215, 1220 (5th Dist.

1998) .
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In addition to referencing the above statutes and common |aw, Respondent makes the
assertion that "a statute should not be construed to effect a change in the settled
law of the state unless its terns clearly require such construction." Brief, at 24
(citing cases) ; Reply, at 22-23 (citing cases). The cases that Respondent cites in
support of this proposition, however, apply it under different circumstances. In
the cited cases, the courts had either consistently interpreted a statute or
applied the common law regarding a particular subject and the issue was how a newy

passed (or anended) statute regarding that same subject should be interpreted. The
courts presuned that the legislature was aware of the interpretative case |law and
therefore required a clear indication in the new statute before they would
interpret the statute as deviating from precedent. [FN91 In this case, by contrast,
there is no long-standing precedent interpreting "source of income" discrimnnation
that predates the passage of the 1988 amendment to the rair Housi ng Ordi nance.
Consequently, the Conmission's construction of the Frair Housi ng Ordi nance does not
change any settled law of the state regarding "source of income discrimnination."

ma01

3. The Conmission Has The Authority To Construe The Ordinance As Prohibiting
Landl ords From Rejecting Oherwise Qualified Section 8 Recipients As Tenants

Respondent contends that the Commission |acks the authority to construe the Fair
Housing Ordinance in a rnaMer that is inconsistent with well-settled |andlord-
tenant law, and that in doing so it is inmpermssibly legislating. Brief, at 27-28;
Reply, at 34. Respondent's argument is without nerit. The Conmission is charged
with the duty of enforcing the Fair Housing Ordinance. See Chicago Minicipal Code S
2-120-510. The power to enforce the Ordinance necessarily includes the power to
construe it. See, e.g., Solar v. Cty Colleges of Chicago & Trunman Col |l ege, CCHR
No. 95-PA-16 (Septenber 25, 1998) (construing the Chicago Human Rights O dinance);
see also Gersch v. |Illinois Departnent of Professional Regulation, 308 II1liApp.3d
649, 720 N.E. 2d 672, 680 (&St Dist. 1999) ("Express legislative grants of powers or
duties to adnministrative agencies include the power to do all that is reasonably
necessary to execute these powers or duties"); Page, 701 N.E. 2d at 227-28
(deferring to the Commission's interpretation of the Ordinance with respect to the
question of whether punitive damages may be awarded); Tizes v. North State Astor
Lake Shore Drive Assoc., et al,, CCHR No. 95-H 17, at 3 (August 30, 1995).

"11 The Commission is not required to read the Fair Housing O dinance "as
coterminous with any other law. " Solar, at 7 (same, with respect to the Human
Rights Odinance). Rather, the Conmission is required to read the Ordinance in a
“l'iberal fashion" consistent with principles of statutory construction. Id; Tizes,
at 3. By construing the Odinance in this fashion (supra, Part 1I1I1(A) (1)), the
Conmi ssion has fulfilled its mandate and it has not acted outside of its
jurisdiction as Respondent wongly contends.

B. Respondent Cannot Cbtain Dismissal By Relying On Exhibits Attached To Its Briefs
To Contradict The Substantive Allegations O The Conplaints

In support of its second argument for dismissal, Respondent cites to the exhibits
it attaches to its briefs. In these exhibits, Respondent sets forth its "long
history of problens with Section 8's regulations and administration." Brief, at 4
(citing Exhibit A). Anpong other things, Respondent clains that the Section 8
adm ni strators have been slow to pay (if they have paid at all) and that their slow
pace in doing inspections of rental units has kept the units off the market for an

inordinate Iength of tine. Id. These problems |ed Respondent to becone so
Il [dlisgusted with Sections 8's admnistration" that it ceased altering its standard
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renta> policies to accommodate Section 8. Id.

Conpl ai nants, who sought rental housing after the tine of those problens, yere
denied the opportunity to rent because of Respondent's

unwi I I ingness [to] deal with Section 8 s adnministrative norass and on its
unwi I I ingness to accept Section 8's onerous and econonically disadvantageous
regul ati ons.
Brief, at 4. Conplainants, according to Respondent, have failed to state a claim
because the above reason does not concern their "source of incone." Brief, g4 4

Respondent claims that the facts asserted in its exhibits may be considered
because they are "uncontested,” see Brief, at 1 (citing to Harris v. Chicago Board
of Education, CCHR No. 98-E-95 (Decenber 22, 1998)); Reply, at 31, and that these
facts entitle it to disnissal. Respondent's argument, which raises the |egal
question of whether taking adverse action toward a person based upon a reluctance
to deal with the entity that provides that person's incone could constitute a valid
defense to a "source of income" discrimnation claim is for the nost part directed
toward providing an alternative explanation for Respondent's failure to rent to
Compl ai nants (namely, that the Section 8 programis too burdensorme). [FNII This
argunent does not warrant disnissal of the Conplaints for three reasons.

First, even if the above argunent were procedurally appropriate (and it is not,
infra, at 24-25), it is directed to the nerits and not to the validity of the

Compl aints. The evidence offered by Respondent, at best, raises an issue of fact as
to whether it had a legitimate, non-discrimnatory reason for taking adverse action
toward Conplainants. While Respondent would have the burden of producing credible
evidence as to this issue once Conplainants have raised an inference of
discrimnation by establishing their prima facie cases, see, e.g., Sanders v.
Onnezi, CCHR No. 93-H 32, at 9 (March 16, 1994); Castro v. Georgeopoul os, CCHR No.
91- FHO 6-5591, at 9 (December 18, 1991), ENi121such evidence does not establish
that the Complaints fail to state a claim upon which relief can be granted.
Therefore, dismssal based upon such evidence is inappropriate.

o 12 Second, even if Respondent's evidence went to the sufficiency of the
Conplaints (and not to the nerits), the legitinmacy of Respondent's reasons for not
renting to Conplainants raises issues of fact that cannot be resolved on a notion
to dismss. The Conmi ssion recognizes that the specific requirements of the Section
8 program coul d create such a burden on a landlord that the onerous nature Ox the
program requi rements would constitute a legitimate, non- discrimnatory reason for
notrenting to a Section 8 recipient. For exanple, the nature of the Section 8
program requirenments might provide a landlord of nodest neans with a legitimate,
nondi scrimnatory reason for not renting to Section 8 recipients if the landlord
presented credible evidence that the requirements caused a delay in receipt of
rental payments which prevented the landlord from paying its nortgage in a tinely
fashion and resulted in the inposition of penalties that the landlord could not
afford to pay. Cf. Attorney General v. Brown, 400 Mass. 826, 511 N E zd 1103, 1109
bl dss. 1987). In Brown, the Massachusetts Supreme Judicial Court held that evidence
that a landlord might |lose a "substantial econonic benefit" (i.e., "the cash flow
engendered from his collecting, in advance, the last month's rent and a security
deposit equal to one nonth's rent") if forced to conply with the requirenents of
the Section 8 program was sufficient to raise a genuine issue of material fact to
preclude a grant of summary judgnent in plaintiff's favor on. its claimthat the
landl ord discrimnated agai nst prospective tenants "solely" because of their status
as Section 8 certificate holders. 1d.; see also Lopez, at 17 (discussing Brown).

The circunstances under which the burden created by the Section 8 program
requirenents will rise to the level sufficient to excuse a landlord s participation
are limted. |l [dredible evidence" - and not mere generalizations or suppositions -
is required to meetthe landlord s burden of production. See, e.g., Castro, at 9.
Mrever , sinply presenting evidence that the program requirenents create some added
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burden will 'not suffice. Inplicit in the Commission's decision in Smith | "is a
consideration that entering into a contract with CHAC, [Inc. (the private
subcontractor that adnministers the Section 8 program] and receiving all or part of
the rent from cHACinstead of the tenant is a de mnims formality necessary to
facilitate use of the voucher," and not the type of burden sufficient to excuse a
landlord's participation in the program Lopez, at 16. Sinmilarly, some of the

al l eged "burdens" cited by Respondent in its notion (e.g., such as the "burden"
created by the program requirement that a landlord provide to the housing agency a
copy of any eviction notice served on a Section 8 tenant) are facially insufficient
to sustain a landlord' s burden of production. Brief, at 18.

Utimately, the 'deternmination as to whether the purported burdens created by the
requi rements of the Section 8 programrise to the requisite |evel isafact-
specific one that nust be resolved on a case-by-case basis with consideration of
the objected-to requirenent(s) as well as the specific circunmstances of the
objecting landlord. Consequently, this nmatter cannot be resolved on anpbtion to

di sm ss.

e 13 Third, and finally, Respondent cannot rely on the facts stated within the
exhibits attached to its briefs to refute the substantive allegations of the
Conpl ai nt s.

[ Tl he Commission has never decided a "mption to disniss" which nmerely presented
new facts to denonstrate that the conplainant should |lose the underlying claim In
fact, the Commission has explicitly denied such motions. E.g., Chow v. Lemen Sun
oommome= et al., CCHR No. 97-E-251 (Nov. 4, 1997). Such notions are nore properly
consi dered sunmary judgment notions which the Conmission has not and shall not
consi der.

Mrris v. Chicago Departnment of Law, et al., CCHR No. 98-E-212, at 3 (March 19,

1999). [FN131 "The Conmission shall not accept notions for sunmary judgnent at any
stage of the proceedings." Regulation 210.340, cited in Morris,at 2. Instead, the
facts for purposes of this mbtion (along with all reasonable inferences to be drawn

.for them nust be drawn fromthe Conplaints. Supra, at 3.

When the appropriate standard is applied (and Respondent's exhibits are not
considered), it is clear that each of the three Conplaints states a claim upon
which relief can be granted. The pertinent factual allegations are as foll ows.
Complainant Smith explicitly alleges that Respondent's agent denied him the
opportunity to rent an apartnment after telling himthat persons who relied on
Section 8 "were not good tenants" and that Respondent "did not want any nore
Section 8 tenants." Smith Conmplaint, f 5. The Commission can infer fromthis
allegation that Respondent did not |ease to Conplainant Smith based on its sweeping
derogatory generalization regarding Section 8 recipients. This is precisely the
type of discrimnation that the Fair Housing Ordinance was designed to conbat. See
Sul livan Associates, 739 A .2d at 247 (finding that the "target" of the anti-
discrimnation statutes is "the unspoken presunption that section 8 assistance
recipients, by virtue only of their source of incone, are undesirable tenants for a
landlord's rental properties"). Conplainant Snith clearly states a claim upon which

relief can be granted.

Conpl ai nants Wal ker and Torres allege that they were either in the process of
being shown a vacant apartment (Wl ker) or of conpleting an application to |ease
after seeing an apartnment (Torres) when Respondent |earned that they intended to
rely on Section 8 funding and abruptly termnated the process. Supra, at 4. Wile
these allegations-are |ess direct than those nade by Conplainant Smith, the

Conmmi ssion can reasonably infer that Respondent ceased its dealings with

Conpl ai nants Wl ker and Torres because it did not want to rent to Section 8
tenants. At a mininum it cannot be said beyond doubt that Conplainants Wal ker and
Torres can prove no facts in support of their claimthat would entitle themto
relief. Courts have frequently inferred discrininatory intent from an abrupt,
adverse change in the parties' course of dealings after the landlord discovers that
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the tenant (or the tenant's significant other) is a menber of a protected class.
See, e.g., Littlefield v. MCGffey, 954 F.2d 1337, 1340-42 (7th Gr. 1992);

Ham [ton v. Svatik, 779 F.2d 383, 386-88 (7th Gr. 1985); Pollitt v. Branel, 669 F.
Supp. 172, 173-76 (S.D.Chio 1987). For these reasons, (jsnissal of the Conplaints
of Torres and Wl ker is |ikew se inappropriate.
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I'V. CONCLUSI ON

d'. 14 For the reasons set forth above, the Conmission DENIES Respondent's notion to
i sm ss.

PURSUANT TO REGULATI ON 250. 120, A PARTY MAY OBTAIN FUZVI EW b= THI S ORDER ONLY AFTER
THE COMM SSI ON HAS | SSUED AN ORDER DI SM SSI NG THE COWPLAI NT OTHER THAN AFTER AN
ADM NI STRATI VE HEARI NG OR AS PART orF GBJECTIONS TO A HEARING QFFICER S FIRST
RECOMVENDED DECI SI ON AFTER AN ADM NI STRATI VE HEARI NG,

By:

Clarence N. Wod

Chai r/ Comm ssi oner

FNI. pn June 11, 1998, the Conmission entered an Order that "consolidated for all
purposes" the cases of Conplainants Smith, Torres, and Walker. On that sane date,
the Conmi ssion determned that there is substantial evidence to support

Conpl ai nants' clains that Respondent discrimnated against them based on their
source of income. After the conciliation process did not garner a settlenment, the
cases were assigned to Hearing Oficer Jeffrey I. Cummings with whom it has been
pendi ng through now the third notion to disniss.

FN2. The term *fully briefed" is an understatement. Respondent's opening brief and
reply brief alone contain 68 pages of argunent plus exhibits.

FN3. Section 8 housing assistance typically nmay be used only for units that rent
for no nore than 110 percent above the "fair market rental." Conmission on Hunman
Rights and Opportunities v. Sullivan Associates, 250 Corm 763, 739 A 2d 238, 244
n-17 (1999) (citing to 42 U.S.C 5 1437f(c) (1); 24 CF. R § 882.1061. Fair market
rentals are calcul ated using several criteria, but'generally are based on the
forty-fifth percentile rent of standard quality rental housing in a particular
metropolitan area. Sullivan Associates, 739 A 2d at 244 n. 17 (citing to 24 CF. R

§ 888.113).

FN4. The Commission's decision in Goodchild explicitly adopts the reasoning of
Smith | (which-was issued on the same day) with respect to "whether 'source of
incone' does and may include Section 8.a Goodchild, at 3 & 6. As a consequence, the
Goodchi I d decision contains no independent substantive discussion of this

particul ar issue.

FN5. Inits first notion to dismss, Respondent argued that Section 8 funding was
not a "source of income" within the neaning of the Ordinance. The Conmission
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rejected this argunent. smth |, at s-12.

FN6. Respondent's reliance on Village of Bellwood v. Dwivedi is nisplaced. In that
case, the court pointed out that the alleged discrininatory action (i.e., steering
prospective African-Anerican home purchasers toward integrated conmmunities) could
"have resulted froma "noninvidious reason,” namely, the preference of the African-

Anerican consuners themselves. Dwivedi, 895 F.2d at X30-31. By contrast, the
al l eged discrimnation here' had nothing to do with the preferences of Conplainants.

FN7. Respondent, which at one point described Sullivan Associates as "an action
strikingly sinilar" to this case (Brief, at 26), attenpts at another point to

di stinguish the decision by pointing out that there was (unlike here) |egislative
history to support the conclusion that the legislature intended to prohibit

di scrimnation against persons whose source of incone included Section 8 funding.
Reply, at 30 n.68. This distinction is of no noment. The Conmmission relied on the
plain meaning of the text of the Odinance to conclude that Section 8 funding was
an intended "source of income" within the neaning of the Ordinance. Smith I, at 5-
7. It is a statute's text which provides the "nmost reliable indicator of
legislative intent." Latona, 703 N E 2d at 906. Consequently, where (as here) the
|l egislative intent can be derived fromthe statute's text, resort to legislative
history is unnecessary. See Continental Can Co., Inc. v. Chicago Truck Drivers,
Hel pers and \arehouse Workers Union, 916 F.2d 1154, 1157 (7th Cr. 1990) ("The text
of the statute, and not the private intent of the legislature, is the law').

FN8. In light of its conclusion regarding this issue, the court did not assess the
validity of the landlord' s objection to another proposed contract term that was
required by the Section 8 program Peyton, 955 F.2d at 253.

FN9. See In re: May 1991 WII County Gand Jury, 152 111.2d 381, 604 N E. zZd 929,
932-33 (1992); In re: Contest of the Election for the Ofices of Governor and

Li eut enant Covernor, 93 111.2d 463, 444 N E zd 170, 179 (1983); People v. Bernette,
30 111.2d 359, 197 N. E. 2d 436, 445 (1964); Sternberg Dredging Co. v. Estate of
Sternberg, 10 111.2d 328, 333-34, 140 N.E zd 125 (1957).

FNNQ Even if it did, the Commssion finds that the purpose of the Odinance
(nanely, assuring that all Chicago residents have a full and equal opportunity to
obtain housing wthout experiencing discrimnation) clearly requires the
interpretation of the Odinance that the Conmi ssion has adopted. Supra, Part

LA (1).

FNI'l. Respondent's argunent on this score also challenges whether the City of
Chicago has the authority to prohibit landlords fromrejecting otherwi se qualified
Section 8 recipients as tenants (discussed in Part I11(A)(Z) above).

FN12. Respondent's burden asto this issue is one of "production" and not one of
"proof." See, e.g., Sanders, at 9 ("After Conplainant presented her prim facie
case, the Respondents had the burden of producing evidence that unlawful
discrimnation was not the cause of Conplainant failing to view the Apartnent.
Respondents were not required to persuade the factfinder that it was notivated by
the reasons given at the trial as long as the evidence raised a genuine issue of
fact") _ If Respondent meets its burden of production, Conplainants can carry their
ultimate burden of proof by showing that the reasons offered are pretextual. Id.,
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at 10; Castro, at 9-10; see also Collier v. Budd, 66 F.3d 886, 892 (7th Gir.
1995) (describing nethods of show ng pretext).

F'N13. Uncontested facts alleged in exhibits to notions to dismss may be considered
only where notions to dismss "argue that the Conmission does not have authority to
proceed with the case or which argue that the conplaint is not legally sufficient.”
Mrris, at 2-3 (citing cases); cf. Smith 11, at 3-10 (discussing factual
allegations and facts contained in docunentation submtted in support of
Respondent's notion to dismss to determine whether the parties reached a

settlenent that barred ConpLainant Smith's lawsuit).
2000 W 33143681 (Chi.Com Hum Rel . 1
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