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SUPREME COURT OF THE STATE OF NEW YORK
APPELLATE DI VI SI ON: Fl RST DEPARTNENT

- - X
In the Matter of the Application of

ADELI NE PADI LLA,
Peti tioner- Appel | ant.
- agai nst -

John G Martinez, gas Chairnman of the
NEW YORK CI TY HOUSI NG AUTHORI TY,

Respondent - Respondent .

For a Judgnent Pursuant to Article 78
of the CGvil Practice Law and Rul es

PRELIMNARY STATEMENT

This proceeding, conmenced by petitioner Adeline Padilla,

chal  enges the adm nistrative determ nation of respondent John G

Martinez, as chair, New York Gty Housing Authority ("Housing

Aut hority") termnating petitioner's tenancy based upon non-

desirability. The matter was transferred to the Appellate
Division on the issue of substantial evidence. In seeking a
judgnent annulling the admnistrative determ nation, M. Padi || a
all eges that the decision to termnate her tenancy is not
supported by substantial evidence. ghe also alleges that
respondent acted arbitrarily and capriciously and in error of

| aw, and abused its discretion by inposing the ultimte sanction
of termnation of tenancy.

Page -1 -




Security Incone (SSI) due to a learning disability. She is
illiterate and she appeared at the term nation hearing alone,

W thout representation. Her tenancy was ternminated based on one
i nci dent which occurred nearly three years prior to the hearing.
The incident involved an altercation between the petitioner and
the assistant housing manager. Petitioner adnits the altercation
however she disputes that she initiated the confrontation.

Petitioner Padilla has a long history of psychiatric
treatnent. At the tine of the hearing, however, she was not
under treatnment because of the death of her treating
psychiatrist. She subsequently sought and is now receiving
treatnent and medication for her psychiatric condition. She has
resided in the Forest Houses Project for ten years, and the
Housi ng Authority was aware that she received SSI for a nenta
disability.

The hearing to termnate the tenancy was adjourned no |ess
than three times by the Housing Authority, never at petitioner's
request, and was not held until nearly three years after the
al l eged incident. Yet, petitioner's request for an adjournnent
during the course of the hearing in order to retain an attorney
was ignored.

At the hearing, the Housing Authority failed to produce the
only witness to the altercation. Additionally, the petitioner was

asked about incidents not specified in the charges, which
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occurred prior to the specified incident.

The Hearing Oficer's decision recomending termnation was
based on petitioner's denmeanor at the hearing as well as her
adm ssion that she had assaulted the assistant panager. The
deci sion does not consider petitioner's nental jnppairnment as a
mtigating factor for her actions, nor does it take into account
the possibility of treatment and cure in order to prevent
eviction. Now, petitioner is at risk of |osing her Housing
Authority apartnent where she resides with three children. She is
al so the nother of a severely retarded, paraplegic, twelve year
old son, who is presently in an occupational home, but is
permtted to visit with his nother and famly on weekends and
hol i days. Eviction would likely result in the term nation of her
son's hone visits.

Petitioner has been involved in no incidents whatsoever since
the alleged m sconduct nearly four years ago. She has a good
relationship with the current managenent of the project. She is
receiving psychiatric treatment and is taking nmedication to
prevent depression and psychosis. She presents no threat to the
Housing Authority, its enployees and tenants. Any offensive
conduct has been cured and she is being unduly punished for one
i nci dent which occurred over four years ago.

QUESTI ONS PRESENTED

Did the Housing Authority fail to follow federally mandated
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procedures which require that a tenant with a nental disability
be referred to social services to ensure representation at a
term nati on hearing?

Did the Housing Authority violate petitioner's due process
rights at the hearing?

Was the Housing O ficer's determ nation supported by
substanti al evidence?

|s the sanction of term nation of tenancy a sanction so

di sproportionate as to "shock one's sense of fairness".

STATEMENT OF FACTS

Ms. Padilla has lived in the subject Housing Authority Forest
House Project for ten years.(R 9 para. 1, R 253)I She is
illiterate in English and Spanish (R 11 para. 13), collects SSI
for a learning disability (R 9 para.2) and resides with her
three children (R 9 para.3). The family receives public
assi st ance. Her fourth child Angel Padilla, suffers from
cerebral palsy, is profoundly nentally retarded, non-verbal and
wheel chair-bound. (R 9 para 3). He is totally dependent on
others for all daily living skills including eating, toileting
and bathing. He is cared for in an occupational hone. However he

is permtted to go honme over holidays, weekends, and during the

'R, Yrefers to the page number of the record on appea
where the supporting testintnv. nleadings and exhibits can be
f ound.
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summer nonths. The visits are vital to the famly and are a
source of cohesion for the famly. Ms. Padilla is an invol ved
parent who is always willing to care for her son during visits
and due to the extensive involvenent, |ove and care provided
during his visits. It was urged by Angel's treating therapist
that Ms. Padilla should be afforded every opportunity to renain
in her current apartnent. (R 23)

On Cct. 28, 1997, Ms. Padilla went to the Managenment O fice
of her Housing Authority Project because she believed that rent
checks issued directly to the Housing Authority for her famly by
Departnment of Social Services were being stolen. She bel i eved
that the problem was part of a w despread Housing Authority
probl em whi ch had been reported in the nmedia and involved the
LAhett of millions of dollars. She felt that the stolen checks
resulted in her being served wi th nunmerous non-paynent petitions,
or "di spossesses” which she was required to defend against in
housi ng court.(R 233-236) Wen she went to the nanagenent office
she was speaking loudly and was very upset. She went into Housing
Assistant Ms. Brenda WIlliams office. The assi stant manager,

Ms. Marlene Larrier, then came out of her office and went to M.
Wlliams' office.CR 237)

According to Ms. Padilla, M. Larrier told Ms. WIIlians

"to get up fromthe room that she's gcinc tc fix this" and then

Ms. Larrier smacked Ms. Padilla at which point Ms. Padilla hit
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Ms. Larrier back.(R 238) According to Ms. Larrier, M. Larrier
asked Ms. WlIlliams to cone out because she feared for M.
Wlliams' safety (R 124). She further stated, "Brenda canme out.
She left the room After Brenda left the room M. Padilla
continued to shout and scream and | started to back out of the
room As | got in line with the door, ny secretary Kathy Brown,
she passed behind nme, she said sonmething to ne, and | |ooked back
to ask her what she had said. Wen | turn around again, that's
when Ms. Padilla punched nme in ny face."(R 136-1373

Ms. Larrier retreated to her office, and Ms. Padilla tore a
wal | clock off of the wall and threw the clock through the gl ass
wi ndow on Ms. Larrier's door. The clock did not hit Ms. Larrier
Soon after, the police arrived, and Ms. Padilla was arrested.
(R 240-241, 146) She pled guilty to disorderly conduct and
served 60 days of community service. (R 230-232)

On or about Sept. 10, 1998, nearly one year after the
incident, the Housing Authority commenced term nation of tenancy
proceedi ngs based on the incident of Cct. 28, 1997.(R 33-35) The
Specification of Charges alleged non-desirability and breach of
rules and regulations in that Petitioner Padilla physically and
verbally assaulted Marlene Larrer [sic] on or about Cct. 28,

1997. It further alleged that by virtue of the alleged incident,
Ms. Padilla' s continued occupancy constituted a danger to the

health and safety of her neighbors, as well as a danger to the
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enpl oyees, prem ses or property of the Housing Authority. (R
35). No other incidents were alleged. A hearing was schedul ed
for Cct. 28, 1998. The hearing was subsequently adjourned no

| ess than three tines, and never at Ms. Padilla's request. (R 30-
32) Each of these tines, Ms. Padilla went from her honme in the
Bronx to Manhattan for the hearing, only to be told that it was
bei ng adjourned (R 10 para. 6). The hearing was finally conmenced
on Aug. 29, 2000, nearly three years after the incident of Sept.
27, 1997.(R 98) ijuring Ms. Larrier's testinony, M. Padilia was
agitated and upset, because she believed Ms. Larrier was |ying.
(R 122). Fol lowing Ms. Larrier's testinony, but prior to her
own, M. Padilla stated that she would like to retain an
attorney. (R 179) The Hearing Oficer stated that there had to be
an adjournnment for the day anyway because Ms. Padilla's children
were downstairs and told Ms. Padilla she would have to start

| ooking inmmediately to find an attorney because it mght take
sone time. (R 181-182). The Housing Attorney suggested
Septenber 13, and Ms. Padilla said that she could not come on
Sept enber 13. The Housing Attorney asked, ‘You can't conme back
Sept. 13?" to which Ms. Padilla replied, "No, Ma'am Septenber 13
is a school day. If you want to do it tonorrow, then we do it
tomorrow... I want to finish with this already.” (R 182) The
Hearing O ficer then suggested that the follow ng day would be a

| ong, busy day. The follow ng di scussion ensued:
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MB. PAYNE: Well, she wants it tonorrow, she wants--

M5. PADILLA: If you want to do it in Cctober, | cannot in
Septermber, ma'am M son is a handicap. They
give him-

M5. PADI LLA: Yes, please, because | can't, not with hima
handi cap

MS. PAYNE: Yeah.

MS. PADI LLA: -the vacation, that's-

HEARI NG OFFI CER: W coul d do -

M5. PADILLA: -they don't stay-

HEARI NG OFFI CER  -it tonorrow afternoon, or we can do it
in Cctober.

MS5. PAYNE: W can do it tonorrow afternoon. Do you want
to make itl: Q00 o' cl ock?

HEARI NG OFFI CER. 2: 00 o' cl ock?

MS. PAYNE: 2:00 o' clock?

M5. PADILLA: 2:00 o' clock, yeah, because his lunch is
2:00 o' clock.

(~~85-186)

At adjourned hearing, Ms. Padilla adnmtted that she hit M.
Larrier. She stated however that Ms. Larrier hit her first. (R
241) . She testified that she was angry and upset because of
"the problem of the check, getting all the dispossess, going
through that, they saying |'mgoing to |lose ny apartnment, you
know, that handi cap he got CP. | have to get up at 4:00 in the
nor ni ng everyday. He's 11 years ol d. | have to change his
pamper, | have to feed him Everything -"CR 242). She further

testified that she told Ms. WIllians, in the housing office, ‘M.

Wlliams, I'mtired of this. | have to - ny son cone, | have to
go at 5:00 in the norning, | have to be in Court, in Court at
9:00 in the norning, and we always there till 5 o'clock. | have
to pick ny son up, Yyou understand?' (R 243). She was al so

upset that her tenant record was being marred by nunerous twenty-
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five dollar charges for the numerous non-paynent court
proceedings in spite of the fact that her rent was supposed to be
sent directly to the landlord by Departnent of Social Services
(R 235). During the hearing, Ms. Padilla was agitated and
confused. She constantly interrupted Ms. Larrier (R 119-124), at
one point crying (R 124) only to be adnoni shed by the Hearing
Oficer to control herself (R 125). At the hearing, M. Padilla
testified that she was upset that the case had been going on for
so |ong. She also testified that she had problens wth the

Bl oods street gang who had assaulted her six year old son.( R
176)

Regarding the incident of Cct. 28, 1997, M. Padilla

testified that she had lived in the prem ses for nine years, "and

since that happened, | never had problem after that."(R 253)

The followng line of questioning by the hearing officer ensued:

HEARI NG OFFI CER° So you never-never had a problemw th the
Proj ect Managenent before--

MS. PADI LLA: No.

HEARI NG OFFICER -- or after?

MS. PADI LLA: Ms. Martinez, the Manager, the -- she's --
she's nice, and all of themnow is nice there,
because everybody's new there.

HEARI NG OFFI CER: Well, but |'mrem nding you that ny
question was-: ttiink you said you never had a
probl em before or after, except this particular
i nci dent - -

MS5. PADI LLA: Wth the |ady, yeah.

HEARI NG OFFI CER: -in Qctober of ' 98.

MS. PADILLA '97.

HEARI NG OFFI CER. Right.

MS. PADILLA: Yeah.

ZG&ZZING OFFi CE : TIiZAY< YLU .
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M5. PADI LLA: Yes Ma'am

HEARI NG OFFICER: Is that right--

MS. PADI LLA: YES.

HEARI NG OFFI CER° -you never had any probl enf

MS. PADI LLA: Yes, | never.

HEARI NG OFFI CER  Ckay.

M5. PADILLA: No, | never have problens--

HEARI NG OFFI CER:  Anyt hi ng- -

M5. PADI LLA: -there.

HEARI NG OFFI CER  -el se you want to tell ne?

M. PADILLA: No, that's it.

(R 253-254)

The housing attorney, Judith Payne, then asked Ms. Padilla
about another incident wherein Ms. Padilla allegedly hit another
tenant. She then asked Ms. Padilla, "In fact, we get a |ot of
conpl ai nts about you hitting other people. Do they all hit you
first; How many people have you hit first?" She then asked "lsn't
it a fact that you' ve cone into the Managenent O fice and been
very loud and disorderly in the past?" (li. 255-256)

The Housing Attorney and the Hearing Oficer then questioned
her about the reason she received SSI. Ms. Padilla testified
that she received SSI for "pentally - | don't know how to read
and wite". (R 258) The NYCHA attorney cross-examined ‘Isn't it
because you can't control your tenper (R 258)" The Housing
Attorney asked her if she'd ever gone to an anger nmanagenent
psychot herapist, if she'd ever gone to Dr. Horace Batser, and if
she ever went to the Cccupational Hygiene Center in Manhattan. (R

259) Wien the Hearing Oficer asked if Ms. Padilla saw a

psychiatrist or some other professional, M. Padilla testified
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“No, not no nore ma'amu... "She died".(R 258-259) The hearing
officer then told Ms. Padilla, "|'m thinking that you have a
probl em control ling your tenper, and if you were seeking help,
and have been trying to do sonething, |like take nedication for it
- that could make a difference". (R 260) The Hearing Oificer did
not explore whether Ms. Padilla had been under treatnment at the
time of the incident with Ms. Larrier.

After Ms. Larrier's testinony, the Housing Attorney stated
that the Housing Assistant, Brenda Wilians would not be
testifying, but that the secretary Kathy Brown, would testify.
CR 208) Wien Ms. Padilla stated that she expected Ms. WIIians
to be at the hearing and asked why she was not present, the
hearing officer stated that she had the sane question-CR 209)

Ms. Padilla stated, "1 was expecting Ms. WIllians was here,
because the secretary was inside the - her office when that
happened, her secretary."(R 209)

“You understand, Ms. WIllians was there while everything that
happened, the fighting and everything, Ms. WIlianms was there.

"Wy Ms. WIlians was not here?" CR 209)

A conversation was then held off the record, at Ms. Payne's
request. Back on the record, the hearing officer stated that Ms.
Payne had expl ained why Ms. WIllians would not be called as a
W tness, "and essentially, Brenda WIIlians, according to M.

Payne, didn't w tness anything because she was asked to |eave by
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M. Larrier, and then did, in fact, not return, but go
downstairs..." (R 210).

Ms. Kathy Brown, the secretary, later testified that on
Cctober 28, 1997, Ms. Padilla cane in to see Ms. WIlians, and
that Ms. Padilla was upset and there was a |lot of yelling. M.
Brown testified that she, Ms. Brown, was in Ms. Larrier's office
at the tine. Ms. Larrier then got up from her desk and went to
M. WIllianis office to see what was wong. Ms. Brown testified
that she (Ms. Brown) then got up from her desk, and ran straight
down the hallway to call the police. (R 215-217) She stated that

she did so because "... when incidents |ike that occur, when
tenants cone in the office upset like that, that's the natura
thing for ne to do is go - cause you never know what's going to
happen. " (R 217) \Wen she cane back, she saw petitioner pulling
the clock off of the wall and throwng it.(R 218) She did not
testify that she heard Ms. Larrier ask Ms. WIllians to | eave the
room nor did the Hearing O ficer ask her any questions about
whether Ms. WIllianms was present to witness the altercation.

On Septenber 20, 2000, the hearing officer issued a decision
recommendi ng term nation of the tenancy. (R 27) She cited the
fact that Ms. Padilla admtted to striking Ms. Larrier . The
deci sion observed that Ms. Padilla "fairiy trenbled with

hostility throughout the hearing. Her generalized intense

ant agoni sm seened sonetines to obstruct her ability to tell the
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truth. Ms. Larrier, on the hand [sic], was mld-nmannered,

graci ous and open." The decision also cited Ms. Padilla's

testi nony on cross-exam nation wherein she did not deny hitting
other tenants. The decision also indicated that Ms. WIIlianms was
undergoing a problematic pregnancy and therefore unable to
testify. The decision concluded that the Housing Authority "is
obligated to protect its tenants and enpl oyees, and that nothing
in the record could serve to mtigate the requested disposition.”

Ms. Padilla subsequently sought, and is now receiving
psychiatric treatnent and nedication for psychosis and depression
(R 287 para. 7, R 289, 290, 291)

ARGUMENT

Point |
THE HOUSI NG AUTHORI TY FAILED TO FOLLOW FEDERALLY MANDATED
PROCEDURES WHI CH REQUI RED TI HAT M. PADI LLA BE REFERRED TO
SOCI AL SERVI CES FOR EVALUATI ON PRI OR TO COMMVENCE>! ENT OF
EVI CTI ON PROCEEDI NGS.

The New York City Housing Authority is a federally funded
entity which nmust conply with requirenents of federal |aw. Wen
the Housing Authority seeks to admnistratively termnate the
tenancy of, or initiate eviction proceedi ngs against, a tenant
with mental disabilities, it must follow special policies and
procedures designed to afford them adequate procedurai safeguards
and reasonabl e accommodation of their nmental disabilities. Blatch

v. Franco, 1998 W. 265132 (S.D.N:Y. My 26, 1998).
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Thus, when the Housing Authority is aware that a tenant is
mentally disabled, it nust seek an evaluation prior to
commencenent of term nation of tenancy proceedi ngs. I f during
the course of the hearing, it becones evident that the tenant is
mental |y disabled or incapable of representing him or herself,
then the Hearing O ficer nust termnate the proceeding and
adjourn the hearing pending an eval uati on.

The procedural safeguards designed to prevent a person wth
a nmental disability fromappearing at a termnaticn proceedi ng
unrepresented are explained in Blatch v, France.

"When the Housing Authority seeks to adm nistratively
termnate the tenancy of a tenant whom it suspects is
nentally disabled, it nust first refer the tenant to
the Housing Authority Social Services D vision for
evaluation. If the tenant is evaluated as possibly
nmental ly incapacitated, the Housing Authority is then
required to refer the tenant to the Protective Services
for Adults ("PSA") of the Human Resources

Adm nistration of the Gty of New York ("HRA").
Pursuant to a Menorandum of Understanding entered into
bet ween the Housing Authority and HRA in January of
1995, when seeking to termnate the tenancy of a tenant
with a known nental disability, the Housing Authority's
Departnment of Resident Review and Counselling
automatically refers the tenant to PSA prior to the
institution of of admnistrative proceedi ngs agai nst
the tenant. The tenant's adm nistrative hearing wll
not commence until PSA indicates either that the tenant
is not eligible for protective services under its

gui delines, or that appropriate arrangenents have been
made for appoi ntnment of a guardian and/or
representative for the tenant."...

“If, however, during the course of a hearing, a tenant
aonears to be incapable of adequately defending his or

her rights, and is unrepresented, :he hearing officer
shoul d term nate the proceeding, adjourn the hearing,
and reier the matczr TV the H;;sL;,,- .;;;therity s
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Qperation Services Tenancy Adm nistration Division
("CSTA") for a pronpt evaluation of the tenant. OSTA
then determ nes whether the tenant requires referral to
PSA. The termnation hearing is not to reconmence
until PSA determnes either that the tenant is not
eligible for protective services, or arrangenents haTre
been nade for the appointnment of a guardian or
representative for the tenant."

Bl atch, 1998 W. 265132, at "2.

The Housing Authority was aware during the hearing that M.
Padilla suffered froma nental disability. At the hearing, M.
Padilia testified that she received SSI for "nmentally - | don't
know how to read and wite." She also testified that she had been
under previous psychiatric treatnent, but that she was not
currently being treated because her psychiatrist had died. (R
258-259) These facts gave anple notice to the Hearing Oficer
that Ms. Padilla suffered froma nental disability. The fact that
Ms. Padilla was receiving SSI conclusively established that she
was disabled; and the fact that she was under treatnent by a
psychiatrist, together with her own testinony that the SSI was
for a nmental condition, clearly indicated that her condition
i nvol ved a nmental disability. That Ms. Padilla was unable to
read or wite further corroborated that fact. Thus, under the
Bl atch procedure, the Housing Authority was required to refer the
tenant to PSA prior to the institution of term nation of tenancy
pr oceedi ngs.

The Housing Authority attorney's |ine of questioning
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underscores the Housing Authority's know edge that Ms. Padilla
suffered froma nental disability. Her questions about whether
Ms. Padilla had gone to an anger nmanagenent psychot herapi st,

whet her she had seen a Dr. Horace Baxter, and whether she had
been to the Cccupational Hygiene Center on Mc Gaw H |l Place in
Manhattan (R 259), indicate that the Housing Authority had

knowl edge and information that Ms. Padilla suffered from a nental
probl em even if she was not under treatnent at the tinme of the
heari ng.

The Hearing Oficer's decision rests in large part on the
tenant's deneanor at the hearing. However, even a casua
observer would have noted that her agitated behavior at the
hearing mght be attributed to a |apse in psychiatric care.

It is clear fromits line of questioning that the Housing
Authority was aware, prior to commencenent of the hearing, that
Ms. Padilla received SSI for a nental disability. Accordingly,
she shoul d have been referred to PSA prior to comencenent of
evi ction proceedi ngs. Even if the Housing Authority was unaware,
prior to commencenent of the hearing, of Ms. Padilla's nental
disability it was evident from Ms. Padilla's testinony, from her
deneanor, and from the Housing Authority's interrogation, that
Ms. Padilla suffered froma nental disability. Once these aspects
of the hearing unfolded the Hearing O ficer was obligated to

termnate the proceeding and adjourn it in order for Ms. pPadilla
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to be evaluated. See Blatch, 1998 W. 265132, at *2,

"If, however, during the course of a hearing, a tenant

appears to be incapable of adequately defending his or

her rights, and is unrepresented, the hearing officer

should term nate the proceedi ng, adjourn the hearing,

and refer the matter to the Housing Authority's

Qperation Services Tenancy Adm nistration D vision

("OSTA") for a pronpt evaluation of the tenant".

The fact that Ms. Padilla asked for an attorney during the
course of the hearing (R 179)oniy conpounds the hearing
officer's error in failing to termnate the hearing in order to
eval uate the tenant and determine if representation was required.

Had the Housing Authority conplied with the mandat ed
gui delines, the hearing would not have been held wi thout an
eval uation; at the very least, the hearing should have been
termnated in order to conduct an eval uation. The Housi ng
Authority entirely failed to follow its own federally mandated
procedures which are intended to protect nentally disabled
tenants - yet still seeks to evict this tenant. This was a
material failure that would have affected the outcone of the
heari ng.

The Hearing Oficer clearly stated that if she were being
treated, it mght make a difference. (R 260) [ronically,
because Ms. Padilla was not being treated at the time of the
hearing - due to the death of her psychiatrist - the Housing

Authority seeks to evict. The Housing Authority's determ nation

is arbitrary and capricious, and incorrect as a matter of |aw
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PONT 11
PETI TI ONER WAS DEPRI VED OF DUE PROCESS AT THE HEARI NG

1. The Hearing Oficer and the Housing Attorney
inmproperly interrogated Ms. Padilla about prior incidents
not contained in the Specification of Charges.

The specification of charges against M. Padilla

specify one, and only one incident - the assault on M.

Larrier on Cctober 28, 1997. Yet during the course of the

hearing the Hearing Oficer inproperly elicited and

m scharacterized Ms. Padilla's testinony, and permtted

the Housing Authority Attorney to cross-exam ne M.

Padilla on prior incidents, not specified in the charges.

(R 253-255) Her inproperly elicited testinony was then

cited in the Hearing Oficer's decision, "On cross-

exam nation tenant did not deny that on several occasions

she has physically attacked ocher tenants". (R 27-29)

Ms. Padilla testified \\ | live there for nine years, and
since that happened, | never had problem after that." The
Hearing O ficer then m scharacterized her testinony and stated,
‘“Well, but I"'mremnding you that ny question was - | think that
you said you never had a problem before or after, except this
particular incident-" to which Ms. Padilla replied "Wth the
| ady, yeah." (R 253).

The Hearing Oficer's questions and subsequent |ine of

guestioning by the Housing Attorney were inproper since they
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concerned previous incidents not contained in the specification
of charges. Any attorney would have objected to this line of
questioning, and had she been represented, her attorney would
have instructed her not to answer. However, M. Padilla, an
illiterate tenant with a learning disability - who had even
requested tine to retain an attorney 7 and nost |ikely would have
been represented if the Housing Authority had properly eval uated
her - did not have the cognitive neans of defending herself
against this line of questioning.

At a Housing Authority hearing, due process requires that
the tenant be given sufficient notice prior to the hearing to
insure that the tenant is adequately informed of the nature of
t he evidence against him so that he can effectively rebut that

evidence. Escalera v. New York Gty Housins Authoritv, 425 F.2d

853, 863 (2d Gir.), cert. denied, 400 U S. 853 (1970). k.

Padilla had no notice that the Housing Authority intended to
interrogate her about previous incidents which were not specified
in the charges against her. She was therefore not given the
opportunity to adequately prepare and bring w tnesses as to any
other incidents. The Hearing Officer's decision is based on

evi dence obtained through a violation of the tenant's due process
rights and should not be consi dered. Such testinony should not
have been permitted, and to the extent that the Decision is based

on that testinmony, it is unsupported by the evidence.
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2. The Housing Authority failed to produce Brenda

WIlliams as a witness at the hearing.

Though the term nation proceeding was adjourned by the
Housi ng Authority for nearly two years, on the day the case
finally went forward, the Housing Authority failed to produce Ms.
Brenda WIllians, a key witness to the altercation. The incident
had i ndeed taken place in Ms. WIllians' office.

Even the Hearing Oficer was surprised that Ms. Wllians did
not appear to testify.(R 209j When she asked the Housing
Attorney why Ms. WIllianms was not present, a conversation was had
off the record. Back on the record, the Hearing Oficer stated
that according to the Housing Attorney, Ms. WIllianms did not
wi t ness anything because she went downstairs after she left the
room (R 210) Ms. Larrier's testinony, however, only indicated
that she caiied Ms. WIllians out of the room not that she went
downstairs. (R 124, 136) The Hearing Oficer accepted the
expl anation, and proceeded with the hearing. Her deci sion
indicates that Ms. WIllians did not appear due to a problematic
pregnancy. There is no indication fromthe transcript that M.
WIlianms was pregnant.

Under Escalera v. New York Cty Housina Authority a tenant is

entitled to a hearing before an inpartial helring officer prior
to eviction. Furthernmore, due process requires an opportunity to

confront and cross-exam ne adverse w tnesses. Escalera, 425 F.2d
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at 862.

The Housing Authority's failure to produce Ms. WIlians on
the day of the hearing, and to permt M. Padilla to cross-
exam ne her, deprived Ms. Ppadilla of due process requirenents.
The fact that the Hearing Oficer had a conversation off the
record, at the request of the Housing Attorney in order to
discuss Ms. WIlliam s absence renders her absence suspect.

The Housing Authority had already adjourned the hearing for
nearly two years. Despite Ms. Padilla's insistence that M.
WIlliams was present at the altercation (R 209) the Hearing
Oficer failed to provide Ms. Ppadilla with any nmeans to confront
and exam ne Ms. WIlians. Pregnancy would cause a finite period
of unavailability. Presumably, if in fact Ms. WIlianms was
pregnant, she should have been able to testify shortly
there=itlrer, and the hearing officer should have expi ored Ms.
Wlliamis immnent availability. The Housing Authority's two
year delay in proceeding with the hearing resulted in severe
prejudice to the petitioner - the absence of a critical wtness
whom Ms. Padilla should have been permtted to cross-examn ne.

Furthermore, Ms. Kathy Brown's testinony did not indicate
that Ms. WIlians was not present to witness the altercation, and
in that respect, contradicts Ms. Larrier's testinmony that M.
Wllianms did not wtness anything.

The Housing Authority's delay as well as its failure to hold
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the hearing at a tinme when a crucial witness was able to testify
deprived Ms. Padilla of due process.
PONT 111
THE DECI SION TO TERM NATE THE TENANCY | S ARBI TRARY AND
CAPRI Cl QUS AND UNSUPPORTED BY SUBSTANTI AL EVI DENCE
At the outset, the Housing Authority's failure to afford
petitioner due process, as set forth above, renders the Hearing
O ficer's decision unsupported by the evidence. Addi tional ly,
the decision to termnate is further unsupported by the evidence
as set forth bel ow

1. The Hearing Oficer failed to consider that M.
Padilla was involved in nc subsequent incidents.

The Housing Authority's specification of charges against M.
Padilla alleges that Ms. Padilla' s continued occupancy
constitutes a danoer to the hedltth and safety of tenants and
enpl oyees of the premses. (R 35) This charge underm nes the
Hearing O ficer's suggestion that if M. Padilla were under
treatnent it would nmake a difference in the determnation

Furthernmore, the charges alleged no other incident, apart
fromthe altercation of Cctober 28, 1997. There was no testinony
at the hearing of August 29, 2000 - nearly three years after the
all eged incident - that Ms. Padilla had been involved in any
subsequent m sconduct or engaged in any undesirable behavior. In
fact she now receives treatnent ,(R 287, para. 7, R 289-191) and

t he absence of subsequent incidents indicates that any offensi-"-e
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behavi or has been cured. |In fact, a nunber of her neighbors have

petitioned the Housing Authority to stop her eviction CR 24, R
21-22) The Hearing O ficer's decision fails to acknow edge that
there was no testinony of subsequent undesirabl e behavior.
Paragraph 9 of the Housing Authority Gievance Procedures (R 63)
requires that the Hearing Oficer's decision include findings as
to whether the charges have been proven. The Housing Authority
failed to show that petitioner was a continued threat to the
safety of others. Proof of this elenent of the charges was
necessary in order to support a decision to termnate.

Accordingly, the decision to termnate for the continued
safety of the Housing Authority tenants and enpl oyees is
unsupported by the evidence.

2. The Housing Authority failed to recognize Ms.

Padilla s nental disability as a Mtigating Factor.

Despite Ms. Padilla's testinmobny that she received SSI for a
nental disability (R 258) and that she had been under psychiatric
care up until the death of her psychiatrist (R 258), the Hearing
Oficer failed to recognize that Ms. Padilla's nental state
shoul d serve to nmitigate her behavior. The Hearing Oficer
ignored that Ms. Padilla was suffering froma |apse in treatment
and that her behavior nost likely was a result of her untreated
ment al i npairment. Ms. Padilla' s lapse in care was not of her

own doing, but was due to circunstances beyond her control . the
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deat h of her physician.

The Hearing O ficer fully ignored that Ms. Padilla was
previously treated. She failed to explore the nature of her
condition, or obtain a nore precise explanation of her
disability. It would have been reasonable for her to recognize
that based on Ms. Padilla's description of her disability
(“...nentally - 1 don't know how to read and wite". (R 258)),
that the disability may have been the underlying reason for her
behavi or. She should hate al so recognized that the disability
rendered her incapable to proceed wi thout an attorney. She
concluded, in effect, that if M. Padilla were under treatnent
her actions m ght be excused, but, because she was not being
treated, there was no excuse for her actions. The Housing
Authority thus cites Ms. Padilla's nental disturbance as a reason
to termnate her tenancy without first ensuring that she was
afforded the due process her nental disability legally required.

Paragraph 5 of the Housing Authority Gievance Procedures -
G ounds for Term nation of Tenancy state that the Hearing Oficer
shall be liberal in granting reasonabl e adjournnments.tR 63,

ppg.5) In Brown v. Pooolizio, 166 A D.2d 44, 569 N Y.S 2d 615

(1% Dept. 1991) the court found that the Hearing Officer's
refusal to grant the tenant an adjournnment to retain counsel,
coupled with the Housing Authority's counsel's msrepresentaticn

regarding the tenant's ability to secure counsel, were tantanount
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to arbitrary and capricious behavior which effectively
evi scerated the tenant's due process right to confront and cross-
exam ne the opposing wtnesses and to present evidence in support
of her case. The court stated:
"Petitioner's intimdation by, and capitulation to, the
proceedings are readily apparent from the record and
rendered the hearing conpletely one- sided."The m nimm
procedural requirenents of Due Process under the
Fourteenth Anmendnent mnust reflect the bal ance between
the governnent's interest in efficient adm nistration
and the nature of the individual's interest being

affected by governnental action" (CGting Escalera at
867.)

Simlary, Ms. Padilla capitulated to a perceived pressure to
go forward, even wi thout counsel. On the one hand, she expressly
states that she wished to retain an attorney; on the other hand,
she agrees to continue the hearing the follow ng day (when there
clearly would not have been tine to secure counsel). Her sense
of intimdation and confusion at the process, as well as her
sense of being overwhel ned by her necessity to reconcile her
famly obligations with her desire to protect her own interests
at the hearing, are clear fromher statenents on the record. (R

180-186). (R 180-186)

PONT 1V
THE ULTI MATE SANCTI ON OF TERM NATI ON OF TENANCY
CONSTI TUTES AN ERROR OF LAW IS ARBI TRARY AND CAPRI Cl QUS
AND IS AN ABUSE OF DI SCRETI ON

In a non-desirability proceeding where the Housing Authority
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has proven its case, the Hearing Oficer nmay make any of the

foll owi ng dispositions:
1) Term nati on of Tenancy;
2) Probati on
3)Continued eligibility to reside in Project subject to
exclusion of one or nore persons in the househol d;
4)Continued eligibility to reside in Project; or
5) Continued eligibility to reside in Project with a
referral to the New York Gty Departnent of Social Services.

Brown v. Poolizio, 569 NY.S. 2d at 622.

It is well settled that an admnistrative termnation of a
Housi ng Authority tenancy should not be punitive or
di sproportionate to the wong commtted. 1d. Thus, even if this
court were to find that the decision to termnate Ms. Padilla's
tenancy was based on substantial evidence, termnation of M.
Padill a's tenancy under the circunmstances would be so
di sproportionate a penalty as to shock one's sense of fairness.

Matter of Pell v. Board of Educ., 34 N Y.2d 222, 356 N. Y.S. 2d 833

(1974). James v. New York Gty Housing Authoritv, 186 A D.2d, 589

N.Y.S.2d 331 (1% Dept. 1992); Wnn v. Brown, 226 A D.2d 191, 640

N Y.S.2d 527 (1% Dept. 1996) Soand v. France, 242 A D.2d 210,

663 N. Y.S. 2d 813 (1st Dept.1997), Varsas v. France, 238 A D. 2d

274, 656 N.Y.S.2d (I° Dept. 1997); Peooles v. New York Gitv

Housins Authority, 281 A D.2d 259, 723 N.Y.S.2d 6 (1% Dept
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2001) .
In Mlton v. Christian, 99 A D.2d 984, 473 N.Y.S.2d 194 (I*

Dept. 1984), the tenant was involved in three separate
altercations with Housing Authority enployees over an eight nonth
period and his tenancy was term nated. The court held that the
penalty of termnating a 16 year tenancy was di sproportionate,
considering that the tenant was "undergoing an extrenely
stressful period in his life including a work-rel ated acci dent
causing himto |lose his enploir;nent, severe indebtedness, and the
abandonment by his wife, who took his daughter." |d. at 473

N.Y.S. 2d at 196.

In James v. New York City Housins Authority ,supra ,the

tenant had resided in a Housing Authority apartnent for

approxi mately one and one-half years when she was arrested for
setting a fire in her apartnent. Approximately two years |ater
the Housing Authority commenced proceedings to termnate the
tenancy based on the fire incident, and the tenancy was

term nated on the ground of non-desirability. The court found
that although the tenant nmay have been a danger to other tenants
at the time of the fire, any concern should have dissipated by
the time the hearing officer rendered his decision nearly four
years after the incident. Additionally, there had been no other
reported incidents involving the tenant since the tine of the

fire and al though questions about the tenant's nental state
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remai ned, the tenant was participating in counseling sessions and

was taking nedication. Accordingly, the court held that the

severe sanction of eviction was not warranted and the nmatter was
remtted for consideration of a nore appropriate penalty.

In Wnn v. Brown, suora, the tenancy was termnated for

non-desirability based on two incidents where the tenant nade
threats to Housing Authority enployees, and screamed profanities
and racial epithets. The court found that although the

determ nation of non-desirability was supported by substanti al
evidence, the penalty of term nation "shocks our sense of
fairnessu, given that the two incidents occurred during a tinme of
much stress for the tenant. Id. at 640 N Y.S. 2d at 528.

In Stand v. FrancO , suora, the court found that although the

tenant engaged in serious behavior and was appropriately
condemmed by the Housing Authority, the penalty of eviction of a
four year resident and nother of three small children was a

di sproportionate sanction

Recently, in Peoples v. New York Citv Housing Authority,

supra, this court found that although substantial evidence
supported the Housing Authority's finding that the tenant
physically confronted and accosted the Housing Authority's
representative during an inspection of the tenant's apartnent for
repairs, the penalty of termnation was inappropriate and the

matter was remanded for inposition of a Iesser penalty. Tpe
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court noted that the tenant "experienced considerable
frustration” because of the inspector's refusal to acknow edge
that the apartnment was in al nost constant need of repair.

The facts of Ms. Padilla's case present all of the elenents
of the above-cited cases. Ms. Padilla has resided in the
prem ses for ten years. Her apartnent not only houses three of
her children, but also enables her handicapped child to visit
with his famly. (R 23) Eviction of Ms. Padilla's fanily wll
severely conpromise this famly unit.

At the time of the altercation, Ms. Padilla' s nental
disability caused news reports of stolen welfare checks to
generate the delusion that she was being victimzed and put her
in an acutely stressful state. At the sane tine that she was
trying to contend with her rent problem and court appearances,
she was also caring for her severely retarded and entirely
dependent child. Al the while, she was suffering froma |apse in
psychiatric treatnment due to the death of her psychiatrist.

Additionally, at the time of the hearing, she testified that
she was al so having a problemw th the Bl oods street gang who
were victimzing one of her children.(R 176) The nature of this
wonman's problens, whether real or imagined placed her under an
extrenely stressful state. These factors should have been
consi dered when determ ning the disposition of her case.

Nearly three years had passed fromthe alleged incident to
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the tinme of the hearing. The Housing Authority does not dispute
that Ms. Padilla has not been involved in any objectionable
behavi or since 1997. She now has a good relationship with the
proj ect managenent (R 253) is now under psychiatric care (R 287
para.7, R 289, R 290) and is supported by her neighbors in her
attenpt to retain her apartnent (R 22-24) Any objectionable
behavi or has been cured. Ms. Padilla is being punished for one
i sol ated incident which occurred over four years ago.
If she is evicted, she will likely be placed in a shelter.
As a recipient of SSI and public assistance she is unlikely to
find affordable housing. This will inpact on all of her
children, but especially on her handi capped son whose hone visits
depend on a secure home which will accommobdate his visits to his
not her and siblings (R 23).
Under these circunstances, continued eligibility, or at nost,
a probationary period, is warranted.
CONCLUSI ON
For the reasons set forth above, it is respectfully

submitted that this Court enter judgnent on behal f of petitioner
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annul ling respondent's determ nation to term nate petitioner's

tenancy, and award such ot her
appropri ate.

Dat ed: Bronx, NY
March 15, 2002

and further

Respectful ly subm tted,

Marshal | G een

At t or ney-i n- Char ge

The Legal Aid Society
953 Sout hern Boul evard
Bronx, N.Y, 10459

(/k,(]\ p‘GJ- 4

Li a Pascal e
of Counsel

Tel.: (718)991-4758 ext.
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ADDENDUM




SUPREME COURT OF THE STATE OF NEW Y ORK
APPELLATE DIVISION: FIRST DEPARTMENT

Inthe I\/Tatt;of the Application of §
ADELNE PADILLA,
Petitioner-Appellant.
-against- STATEMENT PURSUANT

TO CPLR 5531

John G. Martinez, as Chairman of the

NEW YORK CITY HOUSING AUTHORITY and
Hearing Officer Judith Payne of the New Y ork
City Housing Authority,

Respondent-Respondent.

For a Judgment Pursuant to Article 78
of the Civil Practice Law and Rules

.............. - X

1. The index number in the court below is 25 173/00.

2. The full names of the original parties are as they appear in the caption.

3. The proceeding was commenced in Supreme Court, Bronx County.

4. The proceeding was commenced on November 8,2000.

5. The pleadings were served as follows:
The Petition on November 8,2000; the Answer and Supporting Memorandum of Law on or about
December 12, 2000; the Supporting Affirmation in Reply on or about January 22, 2001; the
Supporting Affidavit in Reply on or about February 22,200I.

6 . Petitioner-appellant initiated this proceeding to obtain an order reversing respondent’s

decision to terminate her tenancy, and to obtaig’ an order restoring her tenancy.

7. The proceeding was transferred from Supreme Court pursuant to CPLR 7804(g) on the
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issue of substantial evidence. The case was transferred pursuant to an order of the Supreme Court,

County of Bronx, Justice Saks entered on March 27, 2001.

8. The appeal ison afull reproduced record.

Dated: Bronx, New Y ork

March 13 ,2002 Marshall Green, Esqg.

Attorney- in- Charge

The Legal Aid Society
Bronx Neighborhood Office
953 Southern Boulevard
Bronx, New Y ork 10459
(719)991-4758 extenson 263

By: t/\,a\ [ e uJZ(
Lia Pascale
Of Counsd







