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JURISDICTIONAL STATEMENT



Appellees Timothy Owens, Essie McCatrey, Priscilla Johnson, and Housing Comes First are not dissatisfied with Appellants’ Jurisdictional Statement. 

STATEMENT OF THE ISSUES

I.
WHETHER THE DISTRICT COURT CORRECTLY HELD THAT CHA WAS NOT ENTITLED TO A QUIET TITLE DECREE BECAUSE ITS 231ST INSTALLMENT IS A PREPAYMENT WITHIN THE MEANING OF ELIHPA; ELIHPA PREEMPTS THE COMMON LAW OF GOOD FAITH DEALING, RECIPROCAL OBLIGATIONS, AND TENDER; AND USDA ENGAGED IN NO AFFIRMATIVE MISCONDUCT IN SEEKING TO ENFORCE ELIHPA AND THUS IS NOT ESTOPPED FROM REFUSING TO ACCEPT CHA’S PREPAYMENT ABSENT COMPLIANCE WITH ELIHPA?


Franconia Associates v. United States, 536 U.S. 129 (2002)

Parkridge Investors Limited Partnership v. Farmers Home 
Administration, 13 F.3d 1192 (8th Cir. 1994)


Forest Park II v. Hadley, 336 F.3d 724 (8th Cir. 2003)


Varela v. Ashcroft, 368 F.3d 864 (8th Cir. 2004)
II.
WHETHER THE DISTRICT COURT CORRECTLY HELD THAT CHA’S POLICY TO VACATE AND DEMOLISH CHARLESTON APARTMENTS DISCRIMINATED ON THE BASIS OF RACE IN VIOLATION OF THE FAIR HOUSING ACT AND CHA FAILED TO FURTHER FAIR HOUSING AFFIRMATIVELY IN VIOLATION OF QHWRA?


Friends of the Earth, Inc. v. Laidlaw Environmental Services, Inc., 
528 U.S. 167 (2000)


Wards Cove v. Atonio, 490 U.S. 642 (1989)


Nebraska Public Power District v. MidAmerican Energy Co., 234 
F.3d 1032 (8th Cir. 2000)


Johnson v. United States Department of Agriculture, 734 F.2d 774 
(11th Cir. 1984)

STATEMENT OF THE CASE



Plaintiffs Frances Hines, Timothy Owens, Priscilla Johnson, Essie McCatrey, Danny Hines, and Housing Comes First (“Owens Plaintiffs”) on April 26, 2001 filed an action (No. 01CV70, “Owens action”) against the Charleston Housing Authority (“CHA”) and the United States Department of Housing and Urban Development (“HUD”).
  In their action, the Owens Plaintiffs sought to prevent CHA from vacating and demolishing the Charleston Apartments, a subsidized housing development owned and operated by CHA.  When the Owens Plaintiffs sought interim injunctive relief, CHA and HUD agreed to continue to subsidize the tenants remaining in the development and to refrain from evicting them and demolishing the complex during the litigation.         




On June 25, 2001, CHA filed a separate action (No. 01CV101, “USDA action”) against the United States Department of Agriculture, the mortgagee for Charleston Apartments (“USDA”).  In that case, CHA sought equitable relief requiring USDA to accept prepayment of the mortgage before CHA had complied with ELIHPA requirements.  The Owens Plaintiffs sought to intervene in the USDA action or, alternatively, consolidation of the Owens and USDA actions.  The district court on January 15, 2002 denied intervention, but ordered the two cases consolidated for all purposes.       



The parties then filed cross-motions for summary judgment.  Although the district court initially denied those motions on the basis that there were disputed issues of material fact, it subsequently reconsidered and, on May 5, 2003, granted summary judgment in favor of USDA on all claims in the USDA action, granted CHA summary judgment on Counts I and II in the Owens action, and denied CHA’s motion for summary judgment on Count III in the Owens action. 



The remaining claims in the Owens action proceeded to trial on July 21 and July 22, 2003.
  On March 11, 2004, the trial court entered judgment in the Owens Plaintiffs’ favor on Counts IX and X of their Complaint and entered the judgment stipulated to by the Owens Plaintiffs and USDA on Count XIII.  The district court entered judgment in Defendants’ favor on the remaining counts. Pursuant to the Owens Plaintiffs’ timely Rule 59 motion, the district court entered an amended judgment on June 23, 2004, making the injunctive relief more specific.  



CHA appealed the district court’s judgment granting summary judgment in favor of USDA and its judgment in favor of the Owens Plaintiffs on Counts IX and X in the Owens case.  No cross-appeals were filed.  

STATEMENT OF FACTS


The Charleston Apartments is a 50-unit apartment complex in Charleston, Missouri owned and operated by the Charleston Housing Authority (“CHA”).  Appellants’ Appendix, 424 (“CHA App.”).  The town of Charleston is located in and CHA’s assisted housing serves Mississippi County, one of the two worst counties in the state of Missouri for the number of families living below the poverty level, for median household income, and for the percentage of household income that families spend on rent.  Tr.I-30-31;Tr.III-17-19.  There is a “high need for low-income housing” in Mississippi County.  CHA App.447.  

CHA purchased the Charleston Apartments on or about April 27, 1981 with a $740,000 loan from USDA under the Rural Rental Housing program, § 515 of the Housing Act of 1949, codified as amended at 42 U.S.C. § 1485.  Id., 425; Transcript, Vol. II-132 (“Tr.”).  In connection with the loan, CHA executed a loan resolution, promissory note, and deed of trust (collectively, “loan agreement”).  CHA App.425.  The CHA loan was for a 50-year term at 9 percent interest, payable in 588 installments of $5624 per month, with a maturity date of April 27, 2031.  Id.  To ensure that rents at Charleston Apartments would be affordable to low-income families, CHA also entered into a 20-year project-based Housing Assistance Payment contract with HUD under the Substantial Rehabilitation program.  Id., 426.  The Section 8 contract was up for renewal on April 27, 2001, and the twenty-year low-income use restriction on the property was scheduled to expire on that same date.  Id., 52, 426.     


In the summer of 1999, CHA inquired of the local USDA office about paying off the Charleston Apartments mortgage.  Id., 427.  A USDA official provided CHA with a copy of the USDA regulations governing § 515 prepayments, including instructions on the information required to submit a prepayment request.  Id., 428.  Beginning in December, 1999, CHA determined not to rent units at Charleston Apartments as they became vacant.  Id.        


On February 14, 2000, the CHA Board of Commissioners adopted Resolution 604.  Id. at 428, 591-600.  It called for paying off the § 515 loan on Charleston Apartments thirty years in advance of maturity and not renewing the Section 8 contract.  Id., 598.  The Resolution explained that CHA was taking these steps “because of the intentions of the Board of Commissioners to DEMOLISH the project as soon as possible after April 2001.”  Id. (emphasis in original).     


At the time CHA adopted Resolution 604, 47 units were occupied, and 46 of those 47 families were African-American households.  Id., 428; Tr.I-34-36.  Plaintiff Essie McCatrey, an African-American head of household, has made her home at the Charleston Apartments for at least 17 years.  Tr.III-130.  Plaintiff Timothy Owens, an African-American, has lived with her children in the Charleston Apartments since 1989.  Tr. II-96; CHA App.423.  Until she was forced to move as a result of this controversy, Plaintiff Priscilla Johnson, also an African-American head of household, had resided in the Charleston Apartments since establishing her own household, and she wishes to return to her home in the development.  Tr.III-38, 45.  In 2000, there were 63 families on CHA’s waiting list, 55 of whom were African-American.  Tr.I-39-40; II-166.          


On April 20, 2000, CHA issued a notice to all Charleston Apartments tenants informing them that CHA intended to vacate the project and demolish it.  Owens Plaintiffs’ Appendix 10 (“Owens App.”).  CHA offered them a preference to move into its public housing units, and as Plaintiff Priscilla Johnson explained, she did so because she understood that her unit at Charleston Apartments was going to be torn down.  Tr.III-35-36.  By the end of the year 2000, occupancy at the development had been cut in half, and in 2002 only two units, those of Plaintiffs Owens and McCatrey, were occupied.  Tr.II-97.            


When it adopted Resolution 604, CHA articulated three reasons for its decision to vacate and demolish the Charleston Apartments.  Those reasons were (1) the “high density of the population” of low-income government housing where the Charleston Apartments are located; (2) violent crime and drug activity; and (3) limited funding for operation of the development.  CHA App.598.  

Density

CHA did not conduct or consider any density studies when it adopted Resolution 604.  Tr.II-161.  It also did not consider the racial effects of its plan.  Preliminary Injunction Transcript, 51-52 (“PI Tr.”).  The Charleston Apartments are located at two separate sites, each of which is adjacent to a public housing development operated by CHA.  Tr.II-162-63.  As required by HUD, CHA had analyzed the income ranges in each of its family public housing developments to determine if there were undue concentrations of poverty, and it found that none of its developments, including the two next to the Charleston Apartments sites, had an undue concentration of lower income families.  Tr.II-167-68; III-100.

Crime


Beginning in 1993, CHA received seven Public Housing Drug Elimination Program grants.  Tr.II-173.  Through those grants, it had contracted with the City of Charleston for police officers assigned specifically to its public housing developments, established a police substation in a former public housing unit, and supported various youth activity programs.  Tr.II-173-76.  Although the Charleston Apartments were not included in these public housing grants, they benefited from the grant-funded community policing programs because of their proximity to two of the funded developments.  Tr.II-176.  


In connection with those grants, CHA had compiled statistics on police incidents involving housing authority addresses, including its 280 public housing units and the 50 units at Charleston Apartments.
  Tr.II-180.  Those statistics showed that the number of incidents began to decrease in 1998 and got even lower in 1999 – years in which the Charleston Apartments were almost fully occupied.  The number of incidents remained about the same in 2000 as in 1999, even though occupancy at the Charleston Apartments had been reduced by one-half.  In 2001, the incidents decreased, but in 2002, they jumped back up to a level higher than 1999, despite the fact that by the end of 2002 there were only 2 families living in the Charleston Apartments.  The number of severe incidents also increased in 2002 when the Charleston Apartments were largely vacant.  Tr.II-183-99.

Funding


Although CHA identified limited funds as a reason for demolishing the Charleston Apartments, USDA offered CHA financial incentives to continue operating Charleston Apartments as low-income housing -- a $1 million equity loan at 1 percent interest, a deep subsidy under the rental assistance program, access to project reserve funds, and an asset management fee.  CHA turned them down.  Tr.II-72-78, 201-202; III-209-212.  CHA could also have chosen to renew the project-based Section 8 contract on the complex, but it declined to do so.  Tr.III-88; CHA App.430.         

Moreover, when CHA adopted Resolution 604 on February 14, 2000, it owed less than $2000 on the Charleston Apartments mortgage, having reduced the principal balance through a refund of unused loan proceeds and voluntary advance payments to USDA over the years.
  Owens App.60; CHA App.427-28.  Further, it had more than $146,000 in its reserve funds for Charleston Apartments.  Tr.II-144.  Its actual budget for Charleston Apartments for fiscal year 2000 reported net cash of $21,854.39.  Tr.II-204.  For fiscal year 2001, its proposed budget for the complex showed net cash of $45,757.13, with mortgage debt service having been reduced from $67,488 per year to $120.  Id.  


In addition, USDA advised CHA that it could sell the property to a non-profit or public entity committed to using the property as affordable housing for the remainder of its useful life, but CHA refused to do so.  Tr.II-200-201; III-212-13.  


On December 1, 2000, CHA submitted its “prepayment request” to USDA.  CHA App.429.  USDA informed CHA on April 18, 2001 that, in order to continue processing its prepayment request, it required further documentation from CHA on whether there was any need to maintain the Charleston Apartments as affordable housing in the community and whether housing opportunities for minorities would be adversely affected.  Owens App.1.  CHA never provided that information.  CHA App.430.  On May 7 and again on May 30, 2001, CHA tendered payment in full of its loan.  Id.  Each time, USDA returned the tender, stating that it could not accept the payment until it had reviewed and made a final determination on CHA’s prepayment request.  Owens App.3, 8.


On June 11, 2001, a week before the preliminary injunction hearing, the CHA Board passed Resolution 639.  It purported to revoke and rescind Resolution 604, but it also instructed the CHA executive director to explore and pursue eliminating 36 Charleston Apartments units.  CHA App.602.  The Board explained its adoption of the new Resolution as a response to a community petition.  Id.  Two of the Owens Plaintiffs testified that they were not given an opportunity to read the first page of the petition, the only page stating the purpose of the petition, and that Lester Gillespie, the individual circulating the petition, had represented it as a petition to save their homes.  PI Tr.-97-8, 101-02.  Gillespie was employed by an organization that CHA paid to assist with its summer youth program.  Tr.II- 178-79; III-226; Owens App.75.   


On or about June 22, 2001, USDA made a final determination that prepayment of the loan on Charleston Apartments would have a material affect on minorities, requiring CHA to offer the apartment complex for sale to non-profit or public entities prior to prepayment.  CHA App.430-31.  Although USDA informed CHA of its right to appeal that determination, no such appeal was filed.  Id.  Three days later, on June 25, 2001, CHA brought its action against USDA to require the agency to accept payment in full of the Charleston Apartments loan.  Id., 38-57.  On June 27, 2001, CHA informed USDA that it was withdrawing its prepayment request.  Id., 431.

SUMMARY OF ARGUMENT

I.


The District Court correctly held that CHA was not entitled to a quiet title decree.  Because CHA’s 231st installment would pay its § 515 loan in full prior to maturity, it is a prepayment within the meaning of ELIPHA, and USDA is prohibited from accepting prepayment until CHA has complied with ELIHPA’s prepayment requirements.  ELIHPA preempts the common law of good faith dealing, reciprocal obligations, and tender that, according to CHA, would require USDA to accept CHA’s final loan payment despite its lack of compliance with the statute.  Application of those duties would interfere with and frustrate Congress’ purpose of preserving rural low-income housing.  Even if CHA had a quiet title cause of action, the unmistakability and sovereign acts doctrines are not implicated because they apply to breach of contract actions.  Finally, USDA engaged in no affirmative misconduct in seeking to enforce ELIHPA and thus is not estopped from refusing to accept CHA’s prepayment absent compliance with ELIHPA.

II.


The District Court correctly held that CHA’s plan to demolish Charleston Apartments has a discriminatory effect on the basis of race in violation of both the Fair Housing Act and its duty under QHWRA to further fair housing affirmatively.  CHA did not meet its heavy burden of showing with absolute clarity that its purported repeal of Resolution 604 would preclude it from returning to precisely the same demolition plan if the District Court’s judgment were vacated.  Because the Owens Plaintiffs continue to suffer irreparable harm from CHA’s demolition plan, their claims are ripe for review and they are entitled to permanent injunctive relief.  CHA’s plan is not immunized from review under the Fair Housing Act, and the District Court’s factual findings on the justifications proffered for the plan withstand review under the clearly erroneous standard.  The District Court analyzed the proper comparison group evidence in finding that CHA’s plan had a disproportionately adverse impact on African-Americans.

STANDARD OF REVIEW


The Owens Plaintiffs agree that de novo review is the proper standard of review for the issues on appeal regarding the District Court’s grant of summary judgment to USDA in the USDA action.  


With respect to the issues concerning the District Court’s judgment after a bench trial in the Owens action, this Court “normally review[s] the court’s factual findings for clear error and its conclusions of law de novo.”  Doe v. Pulaski County Special School District, 306 F.3d 616, 621 (8th Cir. 2002) TA \l "Doe v. Pulaski County Special School District, 306 F.3d 616, 621 (8th Cir. 2002)" \s "Doe v. Pulaski County Special School District, 306 F.3d 616, 621 (8th Cir. 2002)" \c 1 .  Therefore, CHA’s challenges based on mootness, ripeness, and the legal standard applied to the Owen Plaintiffs’ prima facie case of disparate impact are questions of law subject to de novo review.  Cedar Rapids Cellular Telephone, L.P. v. Miller, 280 F.3d 874, 878 (8th Cir. 2002) TA \l "Cedar Rapids Cellular Telephone, L.P. v. Miller, 280 F.3d 874, 878 (8th Cir. 2002)" \s "Cedar Rapids Cellular Telephone, L.P. v. Miller, 280 F.3d 874, 878 (8th Cir. 2002)" \c 1 ; LeGrand v. Trustees of University of Arkansas at Pine Bluff, 821 F.2d 478, 481 (8th Cir. 1987) TA \l "LeGrand v. Trustees of University of Arkansas at Pine Bluff, 821 F.2d 478, 481 (8th Cir. 1987)" \s "LeGrand v. Trustees of University of Arkansas at Pine Bluff, 821 F.2d 478, 481 (8th Cir. 1987)" \c 1 .  The district court’s factual findings on CHA’s disparate impact rebuttal evidence and on irreparable harm are reviewed under the clearly erroneous standard.  Davey v. City of Omaha, 107 F.3d 587, 593 n.8 (8th Cir. 1997).      

ARGUMENT


I.
THE DISTRICT COURT CORRECTLY HELD THAT CHA WAS NOT ENTITLED TO A QUIET TITLE DECREE BECAUSE ITS 231ST INSTALLMENT IS A PREPAYMENT WITHIN THE MEANING OF ELIHPA; ELIHPA PREEMPTS THE COMMON LAW OF GOOD FAITH DEALING, RECIPROCAL OBLIGATIONS, AND TENDER; AND USDA ENGAGED IN NO AFFIRMATIVE MISCONDUCT IN SEEKING TO ENFORCE ELIHPA AND THUS IS NOT ESTOPPED FROM REFUSING TO ACCEPT CHA’S PREPAYMENT ABSENT COMPLIANCE WITH ELIHPA

CHA has limited its appeal in the USDA action to its quiet title claim.  Although 28 U.S.C. § 2410(a) TA \l "28 U.S.C. § 2410(a)" \s "28 U.S.C. § 2410(a)" \c 1  waives the Government’s sovereign immunity in quiet title actions, it does not authorize such suits or even confer federal jurisdiction over them.  Harrell v. United States, 13 F.3d 232, 234 (7th Cir. 1993) TA \l "Harrell v. United States, 13 F.3d 232, 234 (7th Cir. 1993)" \s "Harrell v. United States, 13 F.3d 232, 234 (7th Cir. 1993)" \c 1 .  A party seeking to quiet title against the Government must find the legal basis for its entitlement to relief outside § 2410(a).  The district court acted correctly in dismissing CHA’s quiet title claim because it has no legal basis.      


A.
Because CHA’s 231ST Installment Would Pay its § 515 Loan in Full Prior to Maturity, it is a Prepayment Within the Meaning of 
ELIPHA, and USDA is Prohibited From Accepting it Until CHA has Complied with ELIHPA’S Prepayment Requirements   

CHA maintains that its 231st installment was not a prepayment within the meaning of ELIPHA and USDA therefore violated its duties under common law to accept a timely installment payment.  This argument ignores the legislative history of ELIHPA and the plain language of the statute. 



1.
The Background of the § 515 Rural 






Rental Housing Program and ELIHPA

CHA’s purchase of the Charleston Apartments was financed under the § 515 Rural Rental Housing program.  42 U.S.C. § 1485.  Starting in 1962, Congress authorized USDA to make “direct loans to private, nonprofit entities to develop and/or construct rural housing designed to serve the elderly and low- or middle-income individuals and families.”  Franconia Associates v. United States, 536 U.S. 129, 134 (2002).  The purpose of the program was “to ameliorate housing shortages for the elderly and other low-income persons in rural areas.”  Parkridge Investors Limited Partnership v. Farmers Home Administration, 13 F.3d 1192, 1195 (8th Cir. 1994) TA \l "Parkridge Investors Limited Partnership v. Farmers Home Administration, 13 F.3d 1192, 1195 (8th Cir. 1994)" \s "Parkridge Investors Limited Partnership v. Farmers Home Administration, 13 F.3d 1192, 1195 (8th Cir. 1994)" \c 1 .  The loans were ordinarily for 40 or 50 years.  Franconia, 536 U.S. at 134.  In return for the § 515 loan, property owners entered into a loan agreement, promissory note, and real estate mortgage that included “various provisions designed to ensure that the projects were affordable for people with low incomes,” id., and remained so over the “duration of…[the] government-assisted mortgage.”  Parkridge, 13 F.3d at 1195.        


In 1979, Congress found that the continued availability of affordable rural housing under the § 515 program was threatened by borrowers “prepay[ing] their mortgages” and diverting their properties away “from housing the low- and moderate-income families who are the intended beneficiaries of the program.”  H.R. Rep. No. 96-154, p. 43 TA \l "H.R. Rep. No. 96-154, 96th Cong., 1st Sess. 43 (1979), reprinted in 1979 U.S. Code Cong. & Admin. News (USCCAN) 2317, 2359" \s "H.R. Rep. No. 96-154, 96th Cong., 1st Sess. 43 (1979), reprinted in 1979 U.S. Code Cong. & Admin. News (USCCAN) 2317, 2359" \c 1 .  See Franconia, 536 U.S. at 135.  Congress was concerned that “these projects [remain] available for the entire original term of the loan.”  Id.        


The problem was that the § 515 promissory notes prepared by USDA included a provision that “[p]repayments of scheduled installments, or any portion thereof, may be made at any time at the option of Borrower.”  Id.  Because of that provision, USDA had been honoring owners’ requests to prepay their mortgages “even though the result could be that much needed housing would be lost to the rural low and moderate income housing inventory.”  H.R. Rep. No. 96-154, p. 43.  “[C]ompelled by an overwhelming public interest” in “stem[ming] this potential loss of much needed housing,” id., Congress in 1979 prohibited prepayment unless the owner agreed to maintain the low-income use of the rental housing for a period of 15 or 20 years or USDA determined that the affordable housing was no longer needed.
  Pub. L. No. 96-153, tit.V, § 503, 93 Stat. 1134-35 (1979) TA \l "Pub. L. No. 96-153, tit.V, § 503, 93 Stat. 1134-35 (1979)" \s "Pub. L. No. 96-153, tit.V, § 503, 93 Stat. 1134-35 (1979)" \c 1 .  


These various legislative measures still were not sufficient to staunch the loss of low-income housing.  In 1987, Congress “became seriously concerned about the loss of the federally assisted stock of housing to low income families, including the elderly, under programs of HUD and the U.S. Department of Agriculture.”  H.R. Rep. No. 100-242, p. 53.  To address what it deemed a “grave national crisis” for the supply of low income housing, Congress passed the Emergency Low Income Housing Preservation Act.  Pub.L. No. 100-242, tit. II, § 202(a)(4), 101 Stat. 1877.  It made legislative findings that nearly 1 million units of affordable housing in HUD- and USDA-administered programs could be lost from the stock of federally assisted housing.  Id. at § 202(a)(1)-(3).  Among those threatened units were “ TA \l "Pub.L. No. 100-242, tit. II, 101 Stat. 1877, as amended" \s "Pub.L. No. 100-242, tit. II, 101 Stat. 1877, as amended" \c 1 150,000 units constructed under [the § 515] program, [which] were vulnerable to prepayment and therefore removal from the low-income market – thus thwarting the basic purpose of the program.”  Parkridge, 13 F.3d at 1195.  


Congress enacted ELIHPA for the express purpose of preserving “housing affordable to low income families” and to “minimize the involuntary displacement of tenants currently residing in such housing.”  Pub.L. No. 100-242, § 202(b)(1) & (2).  To address the threat facing rural low-income housing, Congress placed requirements on the prepayment of § 515 loans entered into before December 21, 1979.  101 Stat. 1886, § 241(codified at 42 U.S.C. § 1472(c) TA \l "42 U.S.C. § 1472(c)" \s "42 U.S.C. § 1472(c)" \c 1 ).  A year later, it acted to preclude any prepayment of new § 515 projects financed after December 15, 1989.  Pub.L. No. 101-235, § 206(a)(3), 103 Stat. 2041 (1989) TA \l "Pub.L. No. 101-235, § 206(a)(3), 103 Stat. 2041 (1989)" \s "Pub.L. No. 101-235, § 206(a)(3), 103 Stat. 2041 (1989)" \c 1  (codified at 42 U.S.C. § 1472(c)(1)(B) TA \l "42 U.S.C. § 1472(c)(1)(B)" \s "42 U.S.C. § 1472(c)(1)(B)" \c 1 ).  In 1992, Congress extended ELIHPA’s permanent prepayment restrictions to Charleston Apartments and other § 515 projects financed between 1979 and 1989.  Pub.L. No. 102-550, § 712, 106 Stat. 3841 (1992) TA \l "Pub.L. No. 102-550, § 712, 106 Stat. 3841 (1992)" \s "Pub.L. No. 102-550, § 712, 106 Stat. 3841 (1992)" \c 1 .  See Franconia, 536 U.S. at 137 n.3.


In ELIHPA, Congress placed three principal requirements on the prepayment of § 515 loans.  First, it required USDA to provide written notice about any prepayment offer to the tenants of the affected development, interested nonprofit organizations, and appropriate state and local agencies.  42 U.S.C. § 1472(c)(3) TA \l "42 U.S.C. § 1472(c)(3)" \s "42 U.S.C. § 1472(c)(3)" \c 1 .  In addition, before USDA can accept an offer to prepay, it must make reasonable efforts to negotiate an agreement with the owner to stay in the § 515 program by committing to a 20-year extension of the low-income use restrictions on the property.  Id. at § 1472(c)(4)(A).  Congress authorized a number of financial incentives, including equity loans, increased rates of return, and reduced interest rates, that USDA could offer owners to induce them to stay in the program.  42 U.S.C. § 1472(c)(4)(B) TA \l "42 U.S.C. § 1472(c)(4)(B)" \s "42 U.S.C. § 1472(c)(4)(B)" \c 1 .  If USDA determines that, despite the incentives, an agreement cannot be reached, it must require the owner to offer to sell the housing at fair market value to a qualified nonprofit or public agency committed to operating the development as low-income housing for the remainder of its useful life.  Id. at § 1472(c)(5)(A).  If no such offer is received within 180 days, USDA may accept the owner’s request to prepay.


In Parkridge, this Court upheld the constitutionality of ELIHPA and its supporting regulations.  13 F.3d at 1200.  In that case, a § 515 borrower contended that USDA’s refusal to accept prepayment without compliance with ELIHPA was a violation of its substantive due process rights and an unconstitutional taking under the Fifth Amendment.  As here, the borrower’s note had included the provision that “prepayments of scheduled installments, or any portion thereof, may be made at any time at the option of Borrower.”  Id. at 1195.  Although the Parkridge Court noted its sympathy with the borrower, it nevertheless recognized “the power of the United States to modify its contractual obligations, by statute, to prevent the frustration of clear program purposes.”  Id. at 1194.  It held that the Government acted constitutionally in ELIHPA and the regulations when it altered the terms of § 515 borrowers’ loan agreements and placed restrictions on their prepayment rights.  Id. at 1198. 

2.
CHA’s 231st Installment Payment is a Prepayment 


within the Meaning of ELIPHA 

CHA’s 231st installment payment is a prepayment within the meaning of ELIHPA.  Through a refund of some unused loan proceeds in 1981 and a series of voluntary advance payments, CHA reduced the principal balance of its § 515 loan to the point where its 231st installment would satisfy the entire loan some 357 installments and 30 years ahead of the April 21, 2031 maturity date.  CHA App.427-28.

CHA argues that Congress did not give USDA any authority to refuse a scheduled payment.  To the contrary, beginning in 1979, Congress made prepayments an exception to the § 515 borrower’s duty to make its loan payments pursuant to the prescribed schedule.  Congress directed that “repayment of principal and interest [shall be] in accordance with schedules and repayment plans prescribed by the Secretary, except that any prepayment of a loan made or insured under section…1485…shall be subject to the provisions of subsection (c).”  Pub.L. No. 96-153, § 503(a) (codified at 42 U.S.C. § 1472(b)(2)).  ELIHPA’s prepayment requirements were codified at subsection (c).  The Supreme Court explained that ELIHPA “curtailed” the provision in § 515 notes that permitted “[p]repayments of scheduled installments, or any portion thereof…at any time at the option of Borrower.”  Franconia, 536 U.S. at 135.  Therefore, CHA is simply incorrect when it argues that Congress did not give USDA any authority to deviate from the payment schedule.  

ELIHPA regulates any payment, including a regularly scheduled installment, that will satisfy a § 515 loan prior to maturity.  When Congress enacted the first prepayment restriction in 1979, it was concerned with and placed restrictions on “an offer to prepay ... any loan” made under the § 515 program.  Pub.L. No. 96-153, § 503(b) (emphasis added)(codified at 42 U.S.C. § 1472(c)).  ELIHPA later imposed still other requirements on requests to “prepay . . . any loan.”  Pub.L. No. 100-242, § 241(emphasis added).  By referring to prepayment of the “loan,” Congress intended to regulate any payment that would pay off the entire loan obligation ahead of schedule.  

CHA is equally incorrect when it argues that no regulation authorizes USDA to refuse an installment payment made when due.  USDA’s regulations define the term “prepayment” as any payment that will satisfy the entire loan obligation in advance:  


Prepayment.  A loan which has been paid by the borrower in 


full, before the loan maturity date.  

7 C.F.R. § 1965.202 TA \l "7 C.F.R. § 1965.202" \s "7 C.F.R. § 1965.202" \c 1 .  USDA’s rules on servicing § 515 loans similarly characterize prepayment as “loans that are…to be prepaid prior to the scheduled final due date of the loan” and require borrowers to comply with Subpart E of the regulations before making such payment.  7 C.F.R. § 1965.90 TA \l "7 C.F.R. § 1965.90" \s "7 C.F.R. § 1965.90" \c 1 .  USDA’s regulations specifically subject to prepayment requirements any loan that “reaches or falls below six remaining payments due to borrower voluntary advance payments.”  7 C.F.R. § 1965.224.  Because CHA’s 231st installment would pay the Charleston Apartments loan in its entirety prior to the maturity date of April 21, 2031, it is a prepayment within the meaning of ELIHPA and its implementing regulations.


B.
The Common Law of Good Faith Dealing, Reciprocal Obligations, and Tender are Preempted Because, as Applied by CHA, they would Interfere with and Frustrate Congress’ Purpose of Preserving Rural Low-Income Housing and Preventing Displacement of Tenants

CHA tries to avoid compliance with ELIHPA by using a quiet title claim to assert that certain common law duties require USDA to accept its 231st installment payment.  Specifically, CHA urges that the common law principles of good faith dealing and reciprocal obligations and the common law of tender compel USDA to accept its 231st installment payment.   However, enforcing those common law duties against USDA would obstruct and frustrate the purposes of Congress and, therefore, they are preempted.
 


The Supremacy Clause permits Congress, in the exercise of its legislative authority, to preempt state law.  Louisiana Public Serv. Comm’n v. FCC, 476 U.S. 355, 368 (1986) TA \l "Louisiana Public Serv. Comm’n v. FCC, 476 U.S. 355, 368 (1986)" \s "Louisiana Public Serv. Comm’n v. FCC, 476 U.S. 355, 368 (1986)" \c 1 .  Federal law can preempt both state statutes and common law claims.  Harris v. Great Dane Trailers, 234 F.3d 398, 400 (8th Cir. 2000) TA \l "Harris v. Great Dane Trailers, 234 F.3d 398, 400 (8th Cir. 2000)" \s "Harris v. Great Dane Trailers, 234 F.3d 398, 400 (8th Cir. 2000)" \c 1 .  Preemption may result not only when Congress enacts a statute, but also when a federal agency is acting within the scope of its congressionally delegated authority.  Id. at 369.  Congress required USDA to promulgate rules implementing ELIHPA.  42 U.S.C. § 1472(c)(5)(J).      


Conflict preemption applies when state law is in conflict with federal law such that compliance with both laws is impossible or the state law “`stands as an obstacle to the accomplishment and execution of the full purposes and objectives of Congress.’”  Nordgren v. Burlington Northern Railroad Co., 101 F.3d 1246, 1248 (8th Cir. 1996), quoting Freightliner Corp. v. Myrick, 514 U.S. 280, 287 (1995) TA \l "Freightliner Corp. v. Myrick, 514 U.S. 280, 287 (1995)" \s "Freightliner Corp. v. Myrick, 514 U.S. 280, 287 (1995)" \c 1 .  Where state law “conflicts with, or frustrates, federal law, the former must give way.”  CSX Transp., Inc. v. Easterwood, 507 U.S. 658, 663 (1993). TA \l "CSX Transp., Inc. v. Easterwood, 507 U.S. 658, 663 (1993)." \s "CSX Transp., Inc. v. Easterwood, 507 U.S. 658, 663 (1993)." \c 1   


This Court has previously held that state statutes which interfere with the framework created by Congress for the prepayment of certain HUD mortgages are preempted by the applicable federal law.  Forest Park II v. Hadley, 336 F.3d 724, 733-34 (8th Cir. 2003).  The federal laws -- LIHPRHA and subsequent enactments -- at issue in Forest Park II granted owners of HUD properties permission to prepay their mortgages with 150-270 days notice.  Id. at 729, 733.  Minnesota had passed statutes imposing additional requirements and different schedules on low-income housing mortgage prepayment.  Id. at 730.  The Court found that because those additional state requirements interfered with the method – namely, the owner’s right to prepay with nothing more than notice -- chosen by Congress to implement the HUD-assisted Section 236 housing program, those state laws were preempted by the federal statutory and regulatory scheme.  Id. at 733-34.


The federal laws at issue in Forest Park II were successors to ELIHPA provisions governing HUD-assisted properties.  The Forest Park II analysis requires the same conclusion for the ELIHPA provisions governing USDA-assisted § 515 mortgages -- that common law of good faith dealing, reciprocal obligations, and tender are preempted by the ELIHPA statutory and regulatory scheme.  Under CHA’s scenario, an owner could make two extra principal payments to bring its loan balance equal to or less than the next payment, and those common law duties would then compel USDA to accept that installment even if the owner did not comply with ELIHPA prepayment requirements.
  Imposing these common law duties on USDA’s implementation of the § 515 program would directly interfere with and entirely frustrate Congress’ intent in that program and ELIHPA.  Forest Park II, 336 F.3d at 733 (citations omitted).    


State law is preempted “`if it interferes with the methods by which the federal statute was designed to reach that goal.’”  Id.  The method adopted by Congress in ELIHPA for preserving rural low-income housing was to authorize incentives to § 515 owners to discourage prepayment and to place conditions on the acceptance of prepayment from those who declined incentives. Id.  See 42 U.S.C. § 1472(c).  Congress has left those prepayment requirements intact for rural low-income housing even as it has withdrawn similar restrictions on HUD-administered programs.  Forcing USDA to accept an installment that would pay the loan in full without compliance with the offer-for-sale and other ELIHPA prepayment requirements “would eviscerate the method Congress chose” for implementing the § 515 rural rental housing scheme. 
  Forest Park II, 336 F.3d at 733-34.  Since state law “may not interfere with the implementation of a federal program by a federal agency,” those common law principles are preempted and CHA has no quiet title cause of action.  Id. at 732.  

 
C.
The Unmistakability and Sovereign Acts Doctrines are not Triggered by CHA’s Quiet Title Claim, but Even if They Were, Congress did not Unmistakably Waive its Authority to Modify § 515 Loan Agreements Through ELIHPA 


CHA further argues that its quiet title claim is not barred by the unmistakability and sovereign acts doctrines.  CHA offers this argument because in Kimberly, 261 F.3d at 870, the Ninth Circuit reversed a district court decision which had found that the unmistakability doctrine barred a § 515 borrower’s quiet title claim against USDA.



1.
CHA Has No Quiet Title Cause of Action

In this case, the Court need not reach the merits of either the unmistakability or the sovereign acts doctrines.  As discussed above, CHA does not have a quiet title claim.  The Kimberly Court erred in failing to recognize that, whether analyzed under preemption or choice-of-laws principles, a § 515 borrower does not have a quiet title claim based on common law duties that would frustrate and interfere with specific Congressional objectives for the rural housing program.  Thus, there is no quiet title claim here that could be barred by the unmistakability or sovereign acts doctrines.



2.
The Unmistakability and Sovereign Acts Doctrines



Do Not Apply to Quiet Title Actions


Even if CHA had a quiet title claim, the unmistakability and sovereign acts doctrines are not triggered by such claims.  Those two doctrines are special defenses available to the Government in breach of contract claims brought against it, not in quiet title actions.
  United States v. Winstar Corp., 518 U.S. 839, 859 (1996)(“special rules…[that]govern enforcement of government contracts”).  As a result, these doctrines are typically raised and analyzed in cases brought in the Court of Federal Claims which has jurisdiction of cases founded on contracts with the Government.    


CHA has sought the wrong remedy here.  Parkridge, 13 F.3d at 1200; CHA App.192.  If CHA goes through the ELIHPA prepayment process, it may be allowed to prepay if no qualified nonprofit purchaser comes forward in 180 days.  If a sale is consummated and CHA does not receive what it considers sufficient compensation, it may bring a Tucker Act claim against the Government – a claim against which the Government could invoke the unmistakability and sovereign acts doctrines.  Unless and until CHA brings such an action, however, those doctrines are not in issue.



3.
Congress Did Not Unmistakably Waive its 




Sovereign Power to Modify § 515 Loan Agreements

Finally, if CHA has a quiet title claim and if the unmistakability and sovereign acts doctrines do apply to such claims, then Parkridge is dispositive.  In that case, this Court held that the United States had not unmistakably waived its sovereign power to enact ELIHPA and modify its contractual obligation to accept § 515 mortgage prepayments made at borrowers’ discretion.  Parkridge, 13 F.3d at 1198.  See also Grass Valley Terrace v. United States, 51 Fed. Cl. 436, 440 (2002); Adams v. United States, 42 Fed. Cl. 463, 483 (1998).
   It found that the language of the § 515 loan agreement subjecting borrowers to “future regulations which are not inconsistent with the express provisions thereof” was not sufficient to constitute an unmistakable surrender of one of the Government’s most vital powers – namely, the power to enact legislation.  Parkridge, 13 F.3d at 1198.  The loan agreement includes no such language regarding subsequent statutory enactments, and future regulations by USDA “are not synonymous with future acts of Congress.”  Id.  Therefore, the language of the § 515 loan agreement simply does not constitute an unmistakable waiver.



a.
Kimberly was Wrongly Decided 


In direct conflict with Parkridge, the Ninth Circuit in Kimberly determined that the unmistakability doctrine did not apply (as opposed to the merits of whether sovereign power was waived unmistakably) to a § 515 loan agreement.  It reached that conclusion by using a new test for applicability of the unmistakability doctrine.  Kimberly, 261 F.3d at 869.  This novel test incorrectly conflates the unmistakability doctrine’s “sovereign power” analysis with the “sovereign acts” doctrine; it applies the “public and general” test of the sovereign acts doctrine to determine whether the Government was exercising a sovereign power when it altered the contract.  More importantly, Kimberly then collapses the two doctrines into a single two-part inquiry in which the misstated sovereign acts doctrine is analyzed ahead of the unmistakability doctrine.

The Kimberly test ignores the different purposes of the two doctrines.  The unmistakability doctrine serves to protect the “sovereign power” of the United States in the sense of its power to enact regulatory legislation, to tax, to take property by eminent domain, to control navigation, and to exercise other substantive powers of sovereignty.  See Winstar, 518 U.S. at 876-91.  The doctrine is applied as a canon of construction to the particular contractual obligation alleged in order to determine whether, in an unmistakable promise, the Government agreed to surrender its right to exercise a sovereign power in the future to alter or modify that obligation.  If the Government did not unmistakably surrender that right, then its subsequent exercise of sovereign power does not constitute a breach of contract.


On the other hand, the purpose of the “sovereign acts” doctrine is to determine whether, having made an unmistakable promise and nevertheless breaching a contractual obligation, the Government should be liable for that breach.  Despite its name, the “sovereign acts” doctrine is simply an exception to the general rule that performance on a contract will be excused where some supervening government action forbids performance or makes it impracticable.  See Restatement (Second) of Contracts, §§ 254, 261 (1981) TA \l "Restatement (Second) of Contracts, §§ 254, 261 (1979)" \s "Restatement (Second) of Contracts, §§ 254, 261 (1979)" \c 1 .  Because in the case of a government contract, the Government could always have the means to excuse its own performance, the “sovereign acts” doctrine provides that, in order for a government act to discharge the Government’s duty under a contract, the act in question must be “public and general.”  See Winstar, 518 U.S. at 891. 


The Kimberly Court too easily dispatches the sovereign power of the United States.  By applying the sovereign acts doctrine ahead of the unmistakability doctrine, Kimberly assumes that if an act of Congress is not a public and general act, then exempting a plaintiff from and effectively enjoining the operation of that statute does not impinge on the sovereign power of the United States.  However, the power to enact regulatory legislation is a quintessential sovereign power, regardless of whether the enactment is public or general.  Therefore, the unmistakability doctrine must be satisfied first, before the Government can be held liable for breaching its contract through subsequent legislation.  



b.
If Triggered, the Unmistakability DoctrineWould Apply


Assuming arguendo the unmistakability doctrine were triggered, it would apply to CHA’s § 515 loan agreement and the Government did not unmistakably waive its sovereign power to modify the agreement through ELIHPA.  The doctrine would apply to the § 515 loan agreement regardless of which Winstar analysis is used.  For the Winstar plurality, applicability of the unmistakability doctrine “turns on whether enforcement of the contractual obligation alleged would block the exercise of a sovereign power of the Government.”  Winstar, 518 U.S. at 879.  If, in the plurality’s view, the enforcement of that provision would “amount to exemption from the new law” and effectively bind the Government’s exercise of its authority to enact regulatory legislation or exercise any other sovereign power, then the doctrine must be applied to determine whether the Government unmistakably waived that power.  Id. at 881.  On the other hand, if the contract obligation alleged is simply a risk-shifting provision indemnifying the other contracting party for financial losses arising from a subsequent regulatory change, then no sovereign power is implicated and the unmistakability doctrine is not triggered.  Id. at 880, 887.  


There is no question that, here, CHA seeks more than “the benefit of promises by the Government to insure them against all losses arising from future regulatory change.” Id.  It does not seek damages at all.  Rather, CHA seeks “the equivalent of exemption from the terms of the subsequent statute” -- effectively, an “injunction against application of the law [ELIHPA] to them,” and that relief would block a sovereign power.  Id. at 880-81.  See also Parkridge, 13 F.3d at 1200.    


The three concurring and two dissenting justices in Winstar would also apply the doctrine.  They agree that the unmistakability doctrine is a presumption applicable to all government contracts.  It presumes that “the sovereign does not… ordinarily curtail [its] sovereign or legislative powers,” Winstar, 518 U.S. at 921 (Scalia, J., concurring) (emphasis added), and therefore any alleged waiver of such powers “will not be implied, but instead must be surrendered in unmistakable terms.”  Id. at 926 (Rehnquist, C.J, dissenting).  


Assuming the unmistakability doctrine were applicable to CHA’s claim, the Parkridge determination that the United States did not unmistakably surrender its right to alter § 515 agreements through ELIHPA is controlling here.  Parkridge, 13 F.3d at 1198.



c.
ELIHPA is a Public and General Act                


Since the United States did not unmistakably waive its authority to modify the loan agreements, the modifications made by ELIHPA to the prepayment option do not constitute a breach of contract and there is no need to analyze whether ELIHPA is a public and general act sufficient to excuse that breach.  The Kimberly Court, however, was wrong in concluding that ELIHPA is not a public and general act.  The plurality opinion in Winstar measured the “public and general” character of a government act by how much the act serves the Government’s own self-interest – whether the Government acted to extricate itself from a contractual obligation that had proved financially detrimental to the United States and sought to shift the cost to its private contracting parties.
  518 U.S. at 898.  


When determining the essential character of a particular statute for purposes of the sovereign acts doctrine, it is “the statute as a whole” that must be observed and understood.  Yankee Atomic Electric, 112 F.3d at1576.  In the case of ELIHPA, Congress placed restrictions on prepayment rights, not to save the Government money, but to preserve the nation’s stock of nearly 1 million low-income housing units and to prevent the displacement of elderly and low-income tenants of that housing.  Franconia, 536 U.S. at 136; Parkridge, 13 F.3d at 1195.  


To accomplish these purposes, ELIHPA places a greater financial obligation on the United States, not a smaller one, and it does not shift the costs of meeting that public responsibility to the owners.  Rather, ELIHPA authorized substantial financial concessions, paid for by the Government, to owners who elect to remain in the program.  42 U.S.C. § 1472(c)(4)(B).  In this case, for example, USDA’s incentive offer would have replaced a 9 percent loan with a $ 1 million loan at 1 percent interest.  Tr.II-70, 73-78; III-209-10.  ELIHPA also authorized the Government to offer CHA and other assisted housing owners a continuing subsidy stream paid for by the Government to maintain affordable rents.  Tr.II-75; III-211; 42 U.S.C. § 1472(c)(4)(B)(v).  Even for those owners who choose to leave the program and must sell their developments, ELIHPA ensured that they will receive fair market value and even provided the financing to enable non-profit purchasers to cover that cost.  42 U.S.C. § 1472(c)(5)(A) & (C).  ELIHPA constitutes a public and general exercise of Congress’ legislative authority for the purpose of addressing a societal problem with the shrinking stock of low-income housing.  Kimberly’s conclusion to the contrary is simply wrong.


D.
USDA Engaged in No Affirmative Misconduct in Seeking to Enforce ELIHPA and thus is Not Estopped From Refusing to Accept CHA’s Prepayment Absent Compliance with ELIHPA 

CHA further maintains that USDA is equitably estopped from refusing CHA’s prepayment.  The Court should decline to hear this argument.  CHA did not plead equitable estoppel as a basis for relief, CHA App.38-44, 64-66, nor did it argue equitable estoppel to the district court in its summary judgment papers.  This Court has refused to “address arguments raised for the first time on appeal.”  Schaller Telephone Co. v. Golden Sky Systems, Inc., 298 F.3d 736, 741 (8th Cir. 2002) TA \l "Schaller Telephone Co. v. Golden Sky Systems, Inc., 298 F.3d 736, 741 (8th Cir. 2002)" \s "Schaller Telephone Co. v. Golden Sky Systems, Inc., 298 F.3d 736, 741 (8th Cir. 2002)" \c 1 

 TA \l "Colonial Insurance Co. of California v. Spirco Environmental, Inc., 137 F.3d 560, 561 (8th Cir. 1998)" \s "Colonial Insurance Co. of California v. Spirco Environmental, Inc., 137 F.3d 560, 561 (8th Cir. 1998)" \c 1 .


Even if the Court considers this argument, CHA has not met its burden of establishing a claim of equitable estoppel against the Government.  It is well settled “` TA \l "Heckler v. Cmty. Health Servs. Of Crawford County, Inc., 467 U.S. 51, 60 (1984)" \s "Heckler v. Cmty. Health Servs. Of Crawford County, Inc., 467 U.S. 51, 60 (1984)" \c 1 that the Government may not be estopped on the same terms as any other litigant.’”  Morgan v. Commissioner of Internal Revenue, 345 F.3d 563, 566 (8th Cir. 2003) TA \l "Morgan v. Commissioner of Internal Revenue, 345 F.3d 563, 566 (8th Cir. 2003)" \s "Morgan v. Commissioner of Internal Revenue, 345 F.3d 563, 566 (8th Cir. 2003)" \c 1 , quoting Heckler v. Cmty. Health Servs. Of Crawford County, Inc., 467 U.S. 51, 60 (1984).  Not only must a party establish the traditional elements of estoppel, but it must also meet the “heavy burden” of showing that the Government engaged in “affirmative misconduct.”  Id.  


This Court has instructed that the showing of “affirmative misconduct” should be evaluated first.  Id.  In this case, CHA has pointed to no evidence of affirmative misconduct by USDA.  The only argument it musters is that (1) USDA’s regulations implementing ELIHPA are inconsistent with language in the original promissory note;
 (2) USDA accepted a 1981 refund of unused loan proceeds and 143 larger-than-required installment payments from CHA over the years without applying ELIHPA, and (3) a USDA employee in the local servicing office assured CHA that it “could just pay off the loan.”  CHA Opening Brief at 32.  


This Court has held that ELIHPA and its implementing regulations are constitutional.  Action by a Government department to enforce a constitutional statute and regulations cannot in and of itself constitute “affirmative misconduct.”  This Court has cited with approval the Ninth Circuit’s definition of “affirmative misconduct” as a “`deliberate lie’ or a `a pattern of false promises.’”  Varela v. Ashcroft, 368 F.3d 864, 866 (8th Cir. 2004) TA \l "Varela v. Ashcroft, 368 F.3d 864, 866 (8th Cir. 2004)" \s "Varela v. Ashcroft, 368 F.3d 864, 866 (8th Cir. 2004)" \c 1 , quoting Socop-Gonzalez v. INS, 272 F.3d 1176, 1184 (9th Cir. 2001)(en banc) TA \l "Socop-Gonzalez v. INS, 272 F.3d 1176, 1184 (9th Cir. 2001)(en banc)" \s "Socop-Gonzalez v. INS, 272 F.3d 1176, 1184 (9th Cir. 2001)(en banc)" \c 1 .  USDA’s attempt to enforce ELIHPA does not rise to the level of affirmative misconduct.  


CHA also suggests that, by accepting its refund and voluntary advance payments without applying ELIHPA, USDA established a course of conduct that estops it from refusing CHA’s 231st installment.  This argument makes no sense.  Since CHA made more than half of its larger-than-required monthly payments before the effective date of ELIHPA and made its refund and extra payment in 1981, more than six years prior to that date, USDA could not possibly have applied ELIHPA to those transactions.  Owens App.54-56.  


After ELIHPA was passed, USDA put CHA and other borrowers on notice through promulgated regulations that overpayments would trigger ELIHPA prepayment requirements.  USDA explained that “[i]f the loan…reaches or falls below six remaining payments due to borrower voluntary advance payments…, the borrower will be notified that the final payment on the account cannot be accepted unless a prepayment request is made.”  7 C.F.R. § 1965.224 TA \l "7 C.F.R. § 1965.224" \s "7 C.F.R. § 1965.224" \c 1 .  In this case, a local USDA official, Annetta Ridge, sent CHA a copy of § 1965.224, together with the checklist outlining the required contents of a prepayment request, on July 12, 1999, just before the balance of CHA’s loan reached six remaining payments.
  Tr.III-227; CHA App.428.       


The evidence also does not support CHA’s contention that it received some kind of assurance from USDA about paying off its loan without compliance with ELIPHA.  According to CHA’s executive director Paul Page, the USDA employee in question, Annetta Ridge, told him that her local office would recommend acceptance of the final payment application.  Tr.III-153.  Ridge in fact made that recommendation.  Owens App.13.  However, as Page admitted, Ridge also told him that the local and state office “could not speak for DC.”  Tr.III-153-54 (emphasis added).  Plainly, Ridge made no guarantees to CHA about USDA acceptance of its final payment.  Even if Ridge had made such a representation, negligent misstatements or misinformation by Government officials fall far short of affirmative misconduct.  Varela, 368 F.3d at 866.                          


 II.
THE DISTRICT COURT CORRECTLY HELD THAT CHA’S PLAN TO VACATE AND DEMOLISH CHARLESTON APARTMENTS DISCRIMINATED ON THE BASIS OF RACE IN VIOLATION OF THE FAIR HOUSING ACT AND THAT CHA FAILED TO FURTHER 
FAIR HOUSING 
AFFIRMATIVELY IN VIOLATION OF QHWRA 


The district court held that CHA’s plan to vacate and demolish Charleston Apartments had a discriminatory effect on the basis of race in violation of the Fair Housing Act, 42 U.S.C. § 3604(a) TA \l "42 U.S.C. § 3604(a)" \s "42 U.S.C. § 3604(a)" \c 1 .  CHA App.448.  The trial court also concluded that CHA’s policy and its failure to investigate the racial effects of that policy breached its duty to further fair housing affirmatively under 42 U.S.C. § 1437c-1(d)(15).  Id., 451.       


A.
CHA Failed to Meet its Heavy Burden of Showing that its Plan to Demolish Charleston Apartments has Ceased and Could Not Reasonably be Expected to Recur


CHA contends that Plaintiffs’ fair housing and affirmatively furthering claims are moot in light of its rescission of Resolution 604.  However, “[i]it is well settled that `a defendant’s voluntary cessation of a challenged practice does not deprive a federal court of its power to determine the legality of the practice.’”  Friends of the Earth, Inc. v. Laidlaw Environmental Services, Inc., 528 U.S. 167, 189 (2000) (citations omitted) TA \l "Friends of the Earth, Inc. v. Laidlaw Envrironmental Services, Inc., 528 U.S. 167, 189 (2000)" \s "Friends of the Earth, Inc. v. Laidlaw Envrironmental Services, Inc., 528 U.S. 167, 189 (2000)" \c 1 .  See also Young v. Hayes, 218 F.3d 850, 852 (8th Cir. 2000) TA \l "Young v. Hayes, 218 F.3d 850, 852 (8th Cir. 2000)" \s "Young v. Hayes, 218 F.3d 850, 852 (8th Cir. 2000)" \c 1 .  If it were otherwise, a defendant would always be “free to return to his old ways.”  United States v. W.T. Grant, 345 U.S. 629, 632 (1953) TA \l "United States v. W.T. Grant, 345 U.S. 629, 632 (1953)" \s "United States v. W.T. Grant, 345 U.S. 629, 632 (1953)" \c 1 .  Therefore, the standard for determining whether a case has been rendered moot by defendant’s voluntary conduct is a stringent one:  “`A case might become moot if subsequent events made it absolutely clear that the allegedly wrongful behavior could not reasonably be expected to recur.’”  Friends of the Earth, 528 U.S. at 189 (citations omitted) TA \l "City of Mesquite v. Aladdin’s Castle, Inc., 455 U.S. 283, 289 (1982)" \s "City of Mesquite v. Aladdin’s Castle, Inc., 455 U.S. 283, 289 (1982)" \c 1  TA \l "United States v. Concentrated Phosphate Export Assn., 393 U.S. 199, 203 (1968)" \s "United States v. Concentrated Phosphate Export Assn., 393 U.S. 199, 203 (1968)" \c 1 .  


CHA failed to show with absolute clarity that its plan to demolish Charleston Apartments could not reasonably be expected to start up again.  Id.  In fact, it is not even clear that CHA ever ceased its plan to demolish the development.  Adopted on the eve of the preliminary injunction hearing in this case, the new Resolution 639 still charged the CHA executive director with “explor[ing] and pursu[ing]…elimination” of 36 of the 50 units at Charleston Apartments.  CHA App.8, 602-3 (emphasis added).  That CHA has continued to pursue its demolition plan is further evidenced by the fact that it led Plaintiff Priscilla Johnson to move out of her Charleston Apartments home and paid her a stipend to do so in July 2002, more than a year after passing Resolution 639.  Id., 423; Tr.III-35, 37.  Despite the new resolution, CHA went forward with filing its separate case against USDA in which it sought to prepay its § 515 loan and release its obligation to operate the development as low-income housing.  CHA App.38.  A few days before rescinding Resolution 604, CHA chose to proceed with an asbestos inspection required by the Missouri Department of Natural Resources for demolition, and even after rescission, it did not cancel its contract for preparation of a demolition bid package for the development.  Tr. II-207-208.  Resolution 639 thus does not constitute a complete and permanent renunciation of CHA’s plan to vacate and demolish Charleston Apartments.    


CHA’s passage of Resolution 639 also did not “completely and irrevocably eradicate the effects” of the plan to vacate and demolish the development.  County of Los Angeles v. Davis, 440 U.S. 625, 631 (1979).  At the time of trial, more than two years after purportedly rescinding Resolution 604, CHA had not rented out any of the vacated apartments.  It had not allowed Priscilla Johnson to return to her home.  The only two occupied units in the development were those of Plaintiffs Owens and McCatrey.  Tr. II-154.  CHA refused to rent those vacant units despite a waiting list of families in need of that housing.  Tr.III-8-10.  At the time of trial, Nikita Farries had been on CHA’s waiting list for five months, forced to share a single bedroom at her mother’s home with her two children despite 48 vacant units at Charleston Apartments.  Tr.II-108-09.  CHA refused to rent those vacant units in the face of repeated warnings from USDA that it was in breach of the management plan and USDA regulations by leaving them unoccupied and unrepaired.  Owens App.7, 14, 51; Tr.II-92.  


There is nothing to prevent CHA from reinstating Resolution 604 and proceeding with its plan to demolish all 50 Charleston Apartments units.  See City of Mesquite v. Aladdin’s Castle, Inc., 455 U.S. 283, 289 (1982) (city’s repeal of objectionable language in ordinance “would not preclude it from reenacting precisely the same provision if the District Court’s judgment were vacated”).  Indeed, CHA’s executive director acknowledged that the Board of Commissioners would consider demolition if CHA prevailed in this appeal.  Tr.III-228-29. 


B.
The Ripeness Doctrine is not Triggered by CHA’s Resolution 639, but the Issues Presented by its Plan Remain Fit for Decision and Plaintiffs Continue to Suffer the Effects of that Plan


CHA also contends that Plaintiffs’ fair housing claims are not ripe because its adoption of Resolution 639 removed any threat of harm to them.  CHA confuses the doctrines of standing, ripeness, and mootness.  The ripeness and standing doctrines both focus on the commencement of the litigation.  The standing doctrine asks whether the proper parties, those with the requisite personal interest, are bringing the suit; the ripeness doctrine asks whether it is the correct time, when some concrete action harms or threatens harm, for bringing suit.  Friends of the Earth, 528 U.S. at 189-90; Wilderness Society v. Alcock, 83 F.3d 386, 390 (11th Cir. 1996) TA \l "Wilderness Society v. Alcock, 83 F.3d 386, 390 (11th Cir. 1996)" \s "Wilderness Society v. Alcock, 83 F.3d 386, 390 (11th Cir. 1996)" \c 1 .  Once the case has commenced, it is the mootness doctrine which ensures that the requisite personal interest and the actual or threatened harm continue throughout the litigation.  Friends of the Earth, 528 U.S. at 189-90.  CHA’s argument about the impact of Resolution 639, adopted a month and a half after commencement of this litigation, thus implicates the mootness doctrine, not ripeness, and, as shown above, CHA did not meet its burden of establishing mootness.  


Moreover, the Owens Plaintiffs’ fair housing claims are ripe for review.
  The ripeness inquiry requires examination of the “fitness of the issues for judicial decision” and the “hardship to the parties of withholding court consideration.”  Nebraska Public Power District v. MidAmerican Energy Co., 234 F.3d 1032, 1037 (8th Cir. 2000) TA \l "Nebraska Public Power District v. MidAmerican Energy Co., 234 F.3d 1032, 1037 (8th Cir. 2000)" \s "Nebraska Public Power District v. MidAmerican Energy Co., 234 F.3d 1032, 1037 (8th Cir. 2000)" \c 1 .  Here, all the facts necessary to the resolution of this case have been established.  Id. at 1039.  CHA adopted a plan to vacate and demolish Charleston Apartments, issued notices to the residents informing them of the plan to demolish their homes, entered into contracts in preparation for demolition, and by 2002 had displaced all but two families from the development.  CHA App.428; Owens App.10; Tr.II-199, 207-09.  Resolution 639 did not permanently or irrevocably change that plan.  It contemplates demolishing 36 of the development’s 50 units and, more than two years after passing it, CHA still had not rented a single one of the vacant units in the development.  CHA App.602; Tr.II-199.  


The Owens Plaintiffs continue to suffer the effects of CHA’s demolition.  See Davis, 440 U.S. at 631.  Priscilla Johnson moved out of her Charleston Apartments unit because of CHA’s plan, but, despite her wish to return to her unit, CHA has not made it available to her.  Tr.III-35, 38.  Plaintiffs Timothy Owens and Essie McCatrey continue to reside in a ghost town since CHA has not seen fit, even after Resolution 639, to restore Ms. Johnson to her unit or to rent the other units in the development to families on the waiting list.  Owens and McCatrey still live every day with the threat of losing their homes hanging over them like the sword over Damocles.  See Nebraska Public Power, 234 F.3d at 1039; Metro. Washington Airports Auth. v. Citizens for the Abatement of Aircraft Noise, 501 U.S. 252, 265 n.13 (1991) TA \l "Metro. Washington Airports Auth. v. Citizens for the Abatement of Aircraft Noise, 501 U.S. 252, 265 n.13 (1991)" \s "Metro. Washington Airports Auth. v. Citizens for the Abatement of Aircraft Noise, 501 U.S. 252, 265 n.13 (1991)" \c 1 .    


C.
The Owens Plaintiffs Suffer Irreparable Harm 


CHA urges that the district court erred in granting permanent injunctive relief because the Owens Plaintiffs failed to adduce evidence of irreparable harm.  Although they certainly did adduce such evidence, some courts have held that the traditional showing of irreparable harm is not required in order to grant injunctive relief in a Fair Housing Act case.  See Silver Sage Partners, Ltd. v. City of Desert Hot Springs, 251 F.3d 814, 826 (9th Cir. 2001); Rogers v. Windmill Pointe Village Club Ass’n, 967 F.2d 525, 528-29 (11th Cir. 1992) TA \l "Rogers v. Windmill Pointe Village Club Ass’n, 967 F.2d 525, 528-29 (11th Cir. 1992)" \s "Rogers v. Windmill Pointe Village Club Ass’n, 967 F.2d 525, 528-29 (11th Cir. 1992)" \c 1 

 TA \l "Silver Sage Partners, Ltd. v. City of Desert Hot Springs, 251 F.3d 814, 826 (9th Cir. 2001)" \s "Silver Sage Partners, Ltd. v. City of Desert Hot Springs, 251 F.3d 814, 826 (9th Cir. 2001)" \c 1 .  The Fair Housing Act authorizes the grant of injunctive relief upon a “find[ing] that a discriminatory housing practice has occurred or is about to occur.”  42 U.S.C. § 3613(c) TA \l "42 U.S.C. § 3613(c)" \s "42 U.S.C. § 3613(c)" \c 1 .  Because of the strong national policy against race discrimination in housing, “irreparable injury may be presumed” when, as here, the fact of discrimination and violation of the Fair Housing Act have been proved.  Silver Sage, 251 F.3d at 827; Rogers, 967 F.2d at 528.  


The Owens Plaintiffs showed that CHA’s racially discriminatory plan to vacate and demolish Charleston Apartments has caused and threatens to cause them irreparable harm.  Involuntary displacement from one’s home is irreparable harm.  Johnson v. United States Department of Agriculture, 734 F.2d 774, 789 (11th Cir. 1984) TA \l "Johnson v. United States Department of Agriculture, 734 F.2d 774, 789 (11th Cir. 1984)" \s "Johnson v. United States Department of Agriculture, 734 F.2d 774, 789 (11th Cir. 1984)" \c 1 ; Lancor v. Lebanon Housing Authority, 760 F.2d 361, 363 (1st Cir. 1985) TA \l "Lancor v. Lebanon Housing Authority, 760 F.2d 361, 363 (1st Cir. 1985)" \s "Lancor v. Lebanon Housing Authority, 760 F.2d 361, 363 (1st Cir. 1985)" \c 1 .  


In this case, Plaintiff Priscilla Johnson moved out of her home at Charleston Apartments because she understood that CHA was going to tear down the development.  Tr.III-35-36, 38.  She testified that she would not have moved but for the fact that CHA told her that it intended to demolish her home and the other units at the development.  Tr.III-38.  The Charleston Apartments was Ms. Johnson’s home, where she had lived since she established her own household and where she wishes to return.  Tr.III-38, 45.  Plaintiff Essie McCatrey has lived in her apartment at Charleston Apartments for 17 years.  Tr.III-132. Not surprisingly, she feels that it is her home, and she does not want to be forced to move somewhere else.  Tr.III-132-33.  Plaintiff Timothy Owens has resided at Charleston Apartments since 1989 and in her present apartment there for the past 4 or 5 years.  CHA App.423; Tr.II-95.  She too regards that apartment as her home and does not want to move to other subsidized housing.  Tr.II-104.  But for the agreement of CHA to refrain from evicting tenants or beginning demolition at Charleston Apartments pendente lite, Owens and McCatrey would already have lost their homes, and they face daily the continuing threat of that irreparable harm.    


The fact that CHA offered to move the Owens Plaintiffs to a public housing unit does not diminish the irreparable harm inherent in the loss of their homes.  “It is settled beyond the need for citation…that a given piece of property is considered to be unique, and its loss is always an irreparable injury.”  United Church of the Medical Center v. Medical Center Commission, 689 F.2d 693, 701 (7th Cir. 1982) TA \l "United Church of the Medical Center v. Medical Center Commission, 689 F.2d 693, 701 (7th Cir. 1982)" \s "United Church of the Medical Center v. Medical Center Commission, 689 F.2d 693, 701 (7th Cir. 1982)" \c 1 .  See also O’Hagan v. United States, 86 F.3d 776, 783 (8th Cir. 1996) TA \l "O’Hagan v. United States, 86 F.3d 776, 783 (8th Cir. 1996)" \s "O’Hagan v. United States, 86 F.3d 776, 783 (8th Cir. 1996)" \c 1 .  That uniqueness is especially present in a person’s home, Johnson, 734 F.2d at 789, and the fact that one’s home is a subsidized apartment does not make it any less a home or any less unique.  


D.
The District Court Properly Weighed CHA’s Justifications for its Demolition Plan, and the Factual Findings regarding those Justifications Withstand Review under the Clearly Erroneous Standard  


CHA suggests that the district court failed to defer to its “legislative” decisions about how to administer its assisted housing programs.  Although it is far from clear that a local housing authority is a law-making body, the legislative decisions of municipal corporations are not immunized from review under the Fair Housing Act. 
  United States v. City of Black Jack, 508 F.2d 1179, 1183-84 (8th Cir. 1974), cert. denied, 422 U.S. 1042 (1975).  In fact, some of the leading cases brought under the Fair Housing Act have involved ordinances and other legislative actions of local governmental entities.  See e.g., id. TA \l "United States v. City of Black Jack, 508 F.2d 1179, 1183-84 (8th Cir. 1974), cert. denied, 422 U.S. 1042 (1975)" \s "United States v. City of Black Jack, 508 F.2d 1179, 1183-84 (8th Cir. 1974), cert. denied, 422 U.S. 1042 (1975)" \c 1  TA \s "United States v. City of Black Jack, 508 F.2d 1179, 1183-84 (8th Cir. 1974), cert. denied, 422 U.S. 1042 (1975)" ; Huntington Branch, NAACP v, Town of Huntington, 844 F.2d 926 (2d Cir.), aff’d per curiam, 488 U.S. 15 (1988) TA \l "Huntington Branch, NAACP v, Town of Huntington, 844 F.2d 926 (2d Cir.), aff’d per curiam, 488 U.S. 15 (1988)" \s "Huntington Branch, NAACP v, Town of Huntington, 844 F.2d 926 (2d Cir.), aff’d per curiam, 488 U.S. 15 (1988)" \c 1 ; Metropolitan Housing Development Corp. v. Village of Arlington Heights, 558 F.2d 1283 (7th Cir.), cert. denied, 434 U.S. 1025 (1978) TA \l "Metropolitan Housing Development Corp. v. Village of Arlington Heights, 558 F.2d 1283 (7th Cir.), cert. denied, 434 U.S. 1025 (1978)" \s "Metropolitan Housing Development Corp. v. Village of Arlington Heights, 558 F.2d 1283 (7th Cir.), cert. denied, 434 U.S. 1025 (1978)" \c 1 .  

The trial court accorded proper consideration to CHA’s justification for its demolition plan.  Under the burden-shifting analysis applied to Fair Housing Act claims, the defendant has the opportunity to show that its plan has a manifest relationship to the housing in question and is justified by business necessity.  Oti Kaga, Inc. v. South Dakota Hous. Dev. Auth., 342 F.3d 871, 883 (8th Cir. 2003).  In this case, however, the district court found that CHA did not meet its burden.  CHA App.447-48.  CHA attempts to attack the trial court’s factual findings under a de novo standard, but clearly erroneous review applies to findings on a disparate impact defendant’s justification evidence.  Davey, 107 F.3d at 593, n.8.  CHA has not met that standard.  

When it adopted Resolution 604, CHA articulated three reasons for its decision to vacate and demolish Charleston Apartment – the “high density of the population” of 170 units of low-income government housing in a four-block area, violent crime and drug activity, and limited funding for the development. CHA App.594.  The district court found that these proffered reasons were false.  Id., 447.    

With respect to density, the trial court found not only that 61 of the 170 units were not even located in the four-block area, but also that the density of low-income households was well within the normal range established by HUD.  CHA App.440.  CHA had analyzed the income range in each of its public housing developments, as required, and found that none of them, including the two next to Charleston Apartments, had an undue concentration of either lower or higher income households.  Tr. II-167-68; III-100.  Furthermore, CHA had pursued none of the HUD-approved procedures for increasing moderate-income occupancy in those developments. Tr.II-169-71; III-99-100.

On the issue of drugs and violence, the district court found this reason was not supported by any evidence.  CHA App.440.  CHA’s own statistics showed that the level of CHA-address incidents reported to police was not a function of the level of occupancy at Charleston Apartments.  The number of incidents began to decrease in 1998 and got to their lowest level in 1999, years when the Charleston Apartments were fully occupied.  In 2002, the number of incidents jumped back up, even though by that time only 2 Charleston Apartments units were occupied.  Tr.II-180-199.  In reports to HUD on its drug elimination grants, CHA attributed the reduction in incidents, not to decreased occupancy at Charleston Apartments, but to its comprehensive strategy of community policing, tighter management, and youth activity programs.  Tr.III-217-221.

The district court similarly found that limited funding for the Charleston Apartments was a false justification for demolishing the development.  Despite CHA’s argument that the development had a negative cash flow, its actual budget for fiscal year 2000 reported net cash of $21,854.39.  Tr.II-204.  Its proposed budget for 2001 showed net cash of $45,757.13.  Id.  At the time of its demolition decision, CHA also had more than $146,000 in its reserve funds for Charleston Apartments.  Tr.II-144.  Furthermore, CHA could have escaped financial responsibility for the development by selling it to a nonprofit or public housing provider.  Tr.II-78-79, 200; III-212-13.  In addition, CHA never applied to USDA for a capital improvement loan, and it rejected the ELIHPA incentives offered by USDA – incentives which included a $1 million equity loan at 1 percent interest as well as rental assistance and would have provided sufficient income to rehabilitate and operate the property.
  Tr.II-70, 73-78, 201; III-209-10.  In fact, Mr. Anderson testified that, while as many as 1,500 to 2,000 § 515 projects in the USDA inventory are owned by local housing authorities, CHA is the only housing authority in the country to turn down incentives and stop using the development to provide affordable housing in their community.  Tr.II-79.    


E.
The District Court Analyzed Proper Comparison Groups in Assessing the Showing of Disparate Impact 
The district court concluded that CHA’s plan to vacate and demolish Charleston Apartments had a disparate impact on African-Americans in violation of the Fair Housing Act, 42 U.S.C. § 3604, and QHWRA, 42 U.S.C. § 1437c-1(d)(15) TA \l "42 U.S.C. § 1437c-1(d)(15)" \s "42 U.S.C. § 1437c-1(d)(15)" \c 1 .  CHA offers two challenges to that determination: (1) the district court used the wrong comparison group in assessing the sufficiency of the Owens Plaintiffs’ prima facie case of disparate impact and (2) the factual findings on CHA’s rebuttal evidence were incorrect.  Since the Owens Plaintiffs earlier showed that CHA failed to demonstrate clear error in the district court’s factual findings regarding its justifications, they do not repeat those arguments here.  See supra at 55-58.   
The Owens Plaintiffs’ claims under the Fair Housing Act are based on a disparate impact theory.  In order to “prove discrimination under a disparate impact analysis [a plaintiff] must show a facially neutral policy has a significant adverse impact on members of a protected minority group.”  Oti Kaga, 341 F.3d at 993.  Demographic statistics are typically used in both housing and employment discrimination cases to demonstrate that the impact of a challenged policy falls disproportionately on a protected group.  See Pfaff v. U.S. Dept. of Housing & Urban Development, 88 F.3d 739, 746 (9th Cir. 1996) (Title VIII) TA \l "Pfaff v. U.S. Dept. of Housing & Urban Development, 88 F.3d 739, 746 (9th Cir. 1996) (Title VIII)" \s "Pfaff v. U.S. Dept. of Housing & Urban Development, 88 F.3d 739, 746 (9th Cir. 1996) (Title VIII)" \c 1 ; MacDissi v. Valmont Industries, Inc., 856 F.2d 1054, 1058 (8th Cir. 1988)(Title VII).  It is not necessary for the plaintiff to provide evidence of discriminatory intent to prevail on a disparate impact claim, and CHA’s objection on that ground is not well founded.  Black Jack, 508 F.2d at 1185.

The district court’s determination that the loss of Charleston Apartments would have a disproportionate impact on African-Americans was based on proper comparison group evidence.
  The trial court found that this evidence was “undisputed.”  CHA App.447.  CHA offered no expert testimony at trial to rebut the statistical methodology or data used by the Owens Plaintiffs’ expert, Dr. Andrew Beveridge.  See Boston Police Superior Officers Federation v. City of Boston, 147 F.3d 13, 22 (1st Cir. 1998).  

A demographer who specializes in the analysis of census and other social science data sets, Dr. Beveridge studied the effect of CHA’s demolition plan on the housing opportunities of three groups – households residing in Charleston Apartments when CHA’s demolition plan was adopted, families on the CHA waiting list, and low-income/low-income renter households in Mississippi County. 
  Tr.I-35; Owens App.20-24.  These three populations were all adversely affected by CHA’s plan.  


1.
Proper Comparison Group Evidence 

Analyzing census and HUD data, Dr. Beveridge found that these three groups were disproportionately comprised of African-Americans as compared to the general and low-income/low-income renter population in Mississippi County.  Although African-Americans were only 20.9 percent of the low-income households in Mississippi County and 19.7 percent of its low-income renter households, they comprised 97.9 percent of the families (46 out of 47) residing at Charleston Apartments when CHA adopted its demolition plan.  Those residents faced involuntary displacement from their homes. 

Demolishing Charleston Apartments meant that waiting list households would have longer waiting times for admission into Charleston Housing Authority housing.  African-Americans made up 83.7 percent (55 out of 63) of the families on CHA’s waiting list, even though they were only 20.9 percent of the low-income households in Mississippi County and 19.7 percent of the low-income renter households.  Tr.I-34-36, 39-40; CHA App.428.  


Dr. Beveridge also analyzed the plan’s impact on low-income households.  They are the households eligible to live in the Charleston Apartments, and demolishing it would reduce their prospects for receiving subsidized housing.
  He found that African-American households in the county are almost twice as likely as white (non-black) households to be low-income and therefore eligible for the Charleston Apartments.  More than 63 percent of African-American households in the county are low-income, whereas only 35.2 percent of white households and 40.3 percent of all households are low-income.  Among Mississippi County renter households, 72.3 percent of all such households are low-income, but 86.5 percent of all African-American renter households are low-income.  Tr. I-43-46.  

Dr. Beveridge also explained that low-income African-American renter households in Mississippi County suffer a disproportionately higher incidence of housing cost burden, defined as paying more than 30 percent of household income for rent.  According to HUD’s Comprehensive Housing Affordability Strategy (CHAS) data, 69 percent of African-American low-income renter households in Mississippi County pay more than 30 percent of their income for rent, whereas only 56 percent of all such households do so.  Tr.I-51-52.

Dr. Beveridge’s statistical evidence conformed to the comparison group analysis outlined in Wards Cove v. Atonio, 490 U.S. 642 (1989), a  TA \l "Wards Cove v. Atonio, 490 U.S. 642, 650-51 (1989)" \s "Wards Cove v. Atonio, 490 U.S. 642, 650-51 (1989)" \c 1 Title VII hiring/promotion disparate impact case.  It instructs that the appropriate groups to compare are the qualified persons in the relevant labor market (the comparison group) and the persons holding the at-issue jobs (the affected group).
  Id. at 650-51.  Because only low-income households are eligible for Charleston Apartments and CHA identified Mississippi County as its market area, Dr. Beveridge properly compared the families residing at Charleston Apartments and households on the CHA waiting list (affected groups) to low-income/low-income renter households in the county (comparison group).
  Because low-income families are eligible for Charleston Apartments and thus are affected by its loss, Dr. Beveridge also compared protected status demography within the affected group and found that African-American households were twice as likely to be low-income as white families. 


2.
A Proportionality Standard is Required 

CHA’s main disagreement with Dr. Beveridge’s analysis is that there are more white low-income households in Mississippi County than African-American ones and therefore “`more whites than blacks’” are affected by the loss of Charleston Apartments.  In re Malone, 592 F. Supp. 1135, 1161 (E.D. Mo. 1984), aff’d without opinion, 794 F.2d 680 (8th Cir. 1985) TA \l "In re Malone, 592 F. Supp. 1135, 1161 aff’d without opinion, 794 F.2d 680 (8th Cir. 1985)" \s "In re Malone, 592 F. Supp. 1135, 1161 aff’d without opinion, 794 F.2d 680 (8th Cir. 1985)" \c 1 .
  However, this “numerosity” standard is contrary to disparate impact case law.  The Supreme Court in Title VII cases has instructed that a prima facie disparate impact case is established by a showing that the challenged policy has a disproportionately adverse effect on protected status.  Price Waterhouse v. Hopkins, 490 U.S. 228, 242 (1989) TA \l "Price Waterhouse v. Hopkins, 490 U.S. 228, 242 (1989)" \s "Price Waterhouse v. Hopkins, 490 U.S. 228, 242 (1989)" \c 1 ; Watson v. Fort Worth Bank & Trust, 487 U.S. 977, 987 (1988) TA \l "Watson v. Fort Worth Bank & Trust, 487 U.S. 977, 987 (1988)" \s "Watson v. Fort Worth Bank & Trust, 487 U.S. 977, 987 (1988)" \c 1 .  See also Lang v. The Star Herald, 107 F.3d 1308, 1314 (8th Cir. 1997) TA \l "Lang v. The Star Herald, 107 F.3d 1308, 1314 (8th Cir. 1997)" \s "Lang v. The Star Herald, 107 F.3d 1308, 1314 (8th Cir. 1997)" \c 1 .  In this case, the statistical evidence showed that the loss of affordable housing at Charleston Apartments falls disproportionately on African-Americans.   TA \l "Schemm, Housing Discrimination § 10.4(2)(b) n.131.2" \s "Schemm, Housing Discrimination § 10.4(2)(b) n.131.2" \c 1 
CONCLUSION


The Court should affirm the judgment of the district court.  
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� Frances Hines and Danny Hines were subsequently dropped as party plaintiffs.


� The district court took testimony from one witness on April 23, 2003.  Transcript Vol. I-3-4 (“Tr.I”). 


� CHA’s incident statistics included incidents at both the Charleston Apartments and its 280 public housing units.  The incidents tracked by CHA included incidents where a stranger was trespassing on or vandalizing CHA property; incidents where the person reporting the incident simply resided in a CHA unit; and incidents where a person residing in a CHA unit was the victim of the incident.  Tr.II-180-82.    


� By April 4, 2000, CHA had reduced the principal balance on its loan to $112.36.  CHA App.427-28.


� As a § 515 loan made after this 1979 legislation, the Charleston Apartments loan agreement included a 20-year low-income use restriction. �  CHA App. 52, ¶ 27.


� Even if ELIHPA does not preempt common law duties in a quiet title action, the Court must still apply uniform federal law that is consistent with ELIHPA.  Federal law governs questions involving the rights of the United States arising under nationwide federal programs. Clearfield Trust Co. v. United States, 318 U.S. 363, 367 (1943)� TA \l "Clearfield Trust Co. v. United States, 318 U.S. 363, 367 (1943)" \s "Clearfield Trust Co. v. United States, 318 U.S. 363, 367 (1943)" \c 1 �. Here, the rights of the United States – namely, USDA – under the § 515 program are at issue, and CHA has not asserted any federal law, nor is there one, entitling it to a decree of quiet title in response to tender of its prepayment.  


	In the absence of an explicit federal law (other than ELIHPA, which is sufficient to obviate the need to fashion a uniform federal rule) and where, as here, the controversy directly affects the operation of a federal program, federal courts have either fashioned a uniform federal rule or adopted state law depending on “a variety of considerations always relevant to the nature of the specific governmental interests and to the effects upon them of applying state law.”  United States v. Standard Oil Co., 332 U.S. 301, 310 (1947)� TA \l "United States v. Standard Oil Co., 332 U.S. 301, 310 (1947)" \s "United States v. Standard Oil Co., 332 U.S. 301, 310 (1947)" \c 1 �.  In United States v. Kimbell Foods, Inc., 440 U.S. 715 (1979)� TA \l "United States v. Kimbell Foods, Inc., 440 U.S. 715 (1979)" \s "United States v. Kimbell Foods, Inc., 440 U.S. 715 (1979)" \c 1 �, the Supreme Court fashioned a three-part test for determining which law to apply:  (1) does the federal program by its nature require the application of a uniform federal rule; (2) would application of state law frustrate specific objectives of the federal program; and (3) would application of a federal rule disrupt commercial relationships predicated on state law.  


	As a national program administered by a single federal agency, the § 515 program must be administered in accordance with a uniform federal rule.  Allowing Missouri owners and not those in another state to prepay their loans and displace eligible households would place USDA in an untenable legal and bureaucratic position.  Furthermore, adopting a state law that permitted prepayment of § 515 loans without compliance with ELIHPA would undermine and frustrate the purposes of ELIHPA and the § 515 program.  Adoption of a uniform federal rule governing prepayments would not disrupt commercial transactions predicated on state law.  Section 515 borrowers chose to enter into the highly regulated field of providing subisidized housing in which Congress was already restricting prepayment.  Parkridge, 13 F.3d at 1198.  Subjecting those federally subsidized and regulated borrowers to an additional uniform law governing prepayment would be consistent with the enterprise they undertook and would have no impact on other lenders and borrowers in the state.  Such a uniform rule would permit CHA and other § 515 borrowers to quiet title only when the prepayment is consistent with the § 515 program objectives of preserving the housing and preventing displacement of its residents or the borrower has complied with ELIHPA.      


� CHA’s assertion of a quiet title claim based on common law duties stems from Kimberly Associates v. United States, 261 F.3d 864 (9th Cir. 2001), a case in which the Ninth Circuit allowed such a claim to proceed against USDA so as to effectively exempt the § 515 owner from ELIHPA.  On the other hand, this Court has held ELIHPA to be a constitutional exercise of the Government’s sovereign power.  Parkridge, 13 F.3d at 1198.  Therefore, residents of a § 515 project could bring an APA action against USDA in which the agency would be required to follow ELIHPA’s constitutional procedures, but, at the same time, under Kimberly, USDA could not compel owners to follow those procedures.  See Johnson v. U. S. Dep’t of HUD, 911 F.2d 1302, 1311 (8th Cir. 1990).  Kimberly thus leads to unacceptable jurisprudential results.             


� Imposing these common law rules would also create a bureaucratic and legal nightmare for USDA.  It appears that there are at least two distinct views among the states on whether mere tender operates to discharge a lien.  Many states adhere to the rule that a justified or reasonable refusal to accept a tender will not discharge the lien.  See generally Unaccepted Tender as Affecting Lien of Real Estate Mortgage, 93 A.L.R. 12 (1977)� TA \l "UnacceptedTender as Affecting Lien of Real Estate Mortgage, 93 A.L.R. 12 (1977)" \s "UnacceptedTender as Affecting Lien of Real Estate Mortgage, 93 A.L.R. 12 (1977)" \c 1 �.  An approach that allowed § 515 borrowers in one state to tender prepayment and release USDA’s lien without compliance with ELIHPA, while those in another state could not, would deny eligible households across the country equal access to that federally assisted housing and expose USDA to administrative confusion and legal challenges.


� In its brief, CHA suggests that these doctrines are applicable in quiet title and other actions in equity.   However, Mobil Oil Explor. & Prod. Southeast, Inc. v. United States, 530 U.S 604 (2000)� TA \l "Mobil Oil Explor. & Prod. Southeast, Inc. v. United States, 530 U.S 604 (2000)" \s "Mobil Oil Explor. & Prod. Southeast, Inc. v. United States, 530 U.S 604 (2000)" \c 1 �, the case on which CHA seems to rely, does not support that proposition.  That case was a “breach-of-contract lawsuit brought in the Court of Federal Claims” in which plaintiffs happened to seek equitable relief in the form of restitution.  The Mobil Oil Court did not endorse or even tacitly approve the applicability of the unmistakability and sovereign acts doctrines to equitable causes of action, such as quiet title, brought against the Government.    


� Having found that the United States did not unmistakably waive its power to enact subsequent legislation modifying the § 515 loan agreements, these two claims courts erred in applying the “sovereign acts” doctrine because there was no breach of contract from which the Government might be excused under the sovereign acts doctrine.  See supra at 37-39.     


� The test applied in Kimberly was not articulated by any of the Winstar opinions.  In fact, the Winstar plurality opinion as well as the opinions of the three concurring and two dissenting members treated the unmistakability and sovereign acts doctrines as separate, albeit related, doctrines and applied the unmistakability doctrine first.  The Federal Circuit in Yankee Atomic Electric Co. v. United States, 112 F.3d 1569 (Fed. Cir. 1997) also analyzed the doctrines separately.  At the same time, it applied the sovereign acts doctrine first, although it appeared to do so without attaching any significance to the order of its analysis.  Id. at 1574-77.  As in the approach of the Winstar opinions, however, it makes sense to analyze the unmistakability doctrine first, because unless Congress unmistakably waived its authority to modify its contractual obligation through future legislation, there is no breach of contract from which the Government could be excused under the sovereign acts doctrine.


� As it did with federally subsidized landlords in the § 515 program, the United States sometimes has to create an industry in order to address a particular societal problem.  Under the Kimberly test, the Government could never modify its contracts with such an industry without incurring liability because, even when the societal purposes of its program were being thwarted, any subsequent legislation would necessarily be targeted at specific contracts.  The foregone conclusion inherent in that test underscores why the unmistakability doctrine should be applied first -- to determine whether, in the course of establishing this new industry, the United States gave up its power to enact subsequent legislation affecting those contracts.  If it did surrender that authority and then passed legislation altering those contracts, the sovereign acts inquiry should not be a foregone conclusion, but rather should analyze whether the legislation targeted a contract provision that was financially harmful to the Government (self-interest) or one that was interfering with the purposes of the program at issue (public and general).  In this case, not only was ELIHPA justified in order to preserve low-income housing and prevent the displacement of tenants, but CHA could have foreseen its prepayment restrictions.  CHA necessarily knew the objectives of the § 515 program, and it also chose to participate in the program after Congress had already placed conditions on prepayment in 1979.  Parkridge, 13 F.3d at 1198.                                    


� In order to correct a statement in an earlier district court case involving a § 515 loan agreement, Parkridge acknowledged that ELIHPA was not consistent with the prepayment language in the § 515 loan agreements.  Parkridge, 13 F.3d. at 1197.  However, the Parkridge Court nevertheless held that “the Emergency Low Income Preservation Act and supporting regulations [were not] unconstitutional.”  Id. at 1200 (emphasis added).


� CHA also states incorrectly that USDA accepted payments from CHA in October, November and December of 2000 and January, February, and March of 2001.  However, CHA stipulated to and the USDA payment records show that the last payment made by CHA was on March 8, 2000 and reduced the principal balance to $112.36.  CHA App.428; Owens App.60.     


� Paraquad, Inc. v. St. Louis Housing Authority, 259 F.3d 956 (8th Cir. 2001) does not weigh against ripeness here.  There, the Housing Authority had a plan to build 650 new HOPE VI public housing replacement units with its $46.7 million HOPE VI grant.  Consequently, the disabled plaintiffs’ claim that they were being denied HOPE VI housing was found to be premature.  In addition, no one had been displaced from his/her home.  Here, CHA received no grant and has no plan to build new replacement units, and tenants were displaced.  


� When it comes to fair housing, CHA’s policies are, if anything, due less deference than those of private housing providers.  As a public housing agency, CHA has a higher duty to ensure fair housing.  It is required, not only to refrain from discriminating on the basis of protected status, but also to further fair housing affirmatively.  42 U.S.C. § 1437c-1(d)(15).  The district court held that CHA had violated its duty because of the discriminatory effects of its policy and the failure to analyze the racial effects of its plan.  CHA App.450.


� In its brief, CHA argues that USDA did not have rental assistance, a USDA rent subsidy program analogous to HUD’s public housing operating and Section 8 subsidies, available for CHA.  However, at trial, Laurence Anderson, the Director of USDA’s Office of Rental Housing Preservation, testified that he had no waiting list for rental assistance and CHA could be funded for rental assistance during the early part of October, 2003.  Tr.II-92-93.  CHA in its brief also states that “the substantial rehabilitation program…was made available under 42 U.S.C. § 1485.”  However, the substantial rehabilitation program is the Section 8 project-based Substantial Rehabilitation program, a HUD rent subsidy program formerly codified at 42 U.S.C. § 1437f(b)(2).  Section 1485, or § 515 of the Housing Act of 1949, is USDA’s rural rental housing program.  CHA further misleads when it says that Congress has discontinued the Section 8 Substantial Rehabilitation program.  While it is true that Congress in 1983 repealed the authority to approve new projects under that program, it has also continued to appropriate funds for existing contracts and to renew expiring contracts under that program, and CHA could have chosen to renew its Substantial Rehabilitation contract.  Tr.III-88; Owens App.69-70.        


� The Owens Plaintiffs have been unable to locate any work by Samuel Clemens containing the “admonition” cited by CHA in footnote 4 of its Opening Brief. However, research has revealed another observation by Mr. Clemens: “It is my belief that nearly any invented quotation, played with confidence, stands a good chance to deceive.” Samuel Clemens, Following the Equator: A Journey Around the World, available at http://www.gutenberg.org/dirs/2/8/9/2895/2895.txt (written c. 1897)� TA \l "Samuel Clemens, Following the Equator: A Journey Around the World, available at http://www.gutenberg.org/dirs/2/8/9/2895/2895.txt (written c. 1897)" \s "Samuel Clemens, Following the Equator: A Journey Around the World, available at http://www.gutenberg.org/dirs/2/8/9/2895/2895.txt (written c. 1897)" \c 1 �.


� CHA defines its service area as Mississippi County.  Tr.I-30-31.


� Under the combination of § 515 and Section 8 programs subsidizing Charleston Apartments, only low-income families are eligible to live in the development.  Tr.I-33, 36.  


� Relying on International Brotherhood of Teamsters v. United States, 431 U.S. 324 (1977), CHA argues that Dr. Beveridge should have analyzed whether similarly situated individuals were subjected to disparate treatment.  CHA’s reliance is misplaced because that case involved a claim of disparate treatment, not disparate impact as here.     


� CHA also appears to object that Dr. Beveridge’s analysis failed to look at those actually eligible to reside in Charleston Apartments.  However, the residents of Charleston Apartments and those on the CHA waiting list had obviously been found by CHA to be actually eligible to live in the development, and they were overwhelmingly African-American.  In cases involving assisted housing, most courts have focused on the income-eligible population for the housing at issue.  See e.g., Black Jack, 508 F.2d at 1183; Huntington Branch, 844 F.2d at 938; Smith v. Town of Clarkton, 682 F.2d 1055, 1060-61 (4th Cir. 1982).  In support of its argument, CHA points to the fact that some individuals on a waiting list, P. Ex. 348-J, were not actually eligible for Charleston Apartments.  However, that exhibit was not the CHA waiting list analyzed by Dr. Beveridge.  It comprised waiting lists for other assisted housing in Mississippi County and demonstrated the “high need” for such housing in the county.  Tr.II-211-16; CHA App.447; Owens App.61-65.    


� The overwhelming majorities of African-Americans residing in Charleston Apartments and on the CHA waiting list would satisfy the numerosity standard.  Nevertheless, that standard has been criticized by the Second Circuit and by a Title VIII treatise.  See Huntington Branch, 844 F.2d at 938; Schwemm, Housing Discrimination § 10.4(2)(b) n.131.2 (courts should focus on the relative percentages of protected class members versus non-protected class members affected by the policy, as opposed to the absolute numbers affected).  In fact, the district court in Malone complained that it had not been presented with statistics showing the percentages of black and white households qualifying for Section 8.  592 F.Supp. at 1160 n.18.     






