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PROPOSED
DBCIISION

PRELlMINARY REClTAL~

Pursuant to a petition da&d December 15, 1997 and filed Recembet 15, 1997 under Wis.  Stat  5 49.152(I)
(1995-96). QS tanended  &Y 1997 Wis. Act 27,  to review a decision by the Rack Ckunty  Work@x-ce
Development Center W-2 agency (Racine Agency) relating to W-2, a Fact Finding Review was held on
Jarwry  6, J998 by Car01 McCiklcy of
Form, dated January 13, 1998, r&ulted
13th decision to the Division of Hearings and Appeals (DHA). Petitioner’s appeal letter, dated February 2,
1998,  was received by DHA, via FAX, cm l%mmy 2, 1998. The Fact Finding File was received by DH.A
on Febmary  12, 1998.

An Lxetim Decision, dated Rbnmy 20, 1998, was issued in this matter ordering chat both parties were
permitted (but not required) to fiie britf$ in this matter, On March 2, 1995  a ieteer brief,  dakd March 2,
1998, was received via FAX from petitioner.

PAR’I’KES  l.NlNTJZIREsT: Petitioner:
*

\
Racine. Wisconsin 53403

BY: Patricia DeLessio
Attorney At Law
f&d Action of Wisconsin, Inc.

230 West Wells Street
Room 800
MiIwauEcea, Wisconsin 53203
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Deparrment of Wcrrkforce  DeveIopm~nt
Bureau of Welfatc Initiatives
1 Westwilson  StIEet
Room 350
P.O. Box 785 t
Madison, Wisconsin 5370%785  1

BY: Ck~lMcGilsky
Fact Finder

1717 Tk~ylor  Avenue
Racine, Wisconsin 53403

Sean P. Maloney, Hearink Examitier
Division of Hearings tid Appeals

FLNDINGS  O F  F A C T ’

1, Petitioner is a~resident of I&&e  County,

2. Petitioner is a participannt in the VVisconsin  works program (W-21,

3. On or about Septemk 11, 1997 the Racine Agency placed’ petitioner into a category ir calls “Case
Management far Jab Ready (@MS)“.

4. In the C-MS category pbtitioner  re+vcs no fmncia1 support, &her dkctly ‘?I< indire&y,  from the
FLacine  Agency.

5. kaitioner was noi employed on or &cut September 11; 1997 and has ‘not &en abk KJ d&n

‘.
emplbyment.

Peticiowr  qgues that hex piacement into the CMS category  was not cortwt,because no such W-2 cate&ory
exists in the law, Petitioner is correct-

A W-2 participant may, UI-K& the lqw. be pIaced only into one of the f&wing four ca~~rks:
unsubsidized ertaployment;  trial jobs; co@n&nity  ~rvice job; or, tran&ion& pkemt.  Wis.  Sfat.  9 49.I&

(1995s961.  us amended by ‘1995 Wis. kzt 27: Wis. Admin.  Code ‘55 DWD 12.03(T),  1&0$<28)  Bt 12.16



13’04’2001  06: 05 4142294370 VL,,,L,, , VI\ -..-9. --.

:
s A.,. *. m- n

.d
,

(Cktobep  1997); Wkon& Works  (W-2): Policies Lznd Procedures (June 1997) section U, chapter 6- A w-2
participant cannot be placed into the unsubsidizd employment category unless they are actutily  employed.
Wi. Stat.  0 49.147(l)(c)  (19954X4),  as mnd& by 1997 Wis.  Act 27; Wk. Admin. Code $5 De
12.03(35)  (October 1997). All three of the other ctigories require the W-Z agency to provide financial
support, either directly or indirectly, to the W-2 participant. _ Wis. Stat. $49.148(l) (1995+X),  as unended
by 1997 Wis.  Act 27; Wis. Admin. Code 5 DWD 12.18(l)  (October  1.997).

Petitioner was not employed at tiae  time of her pl.acement  and has not been able Co obCain  employment.
I$titioner,  rherefge,)crmnot  be p&ecl into the uflstlbsidii employment category. Thus, under W-2, a

- proper  pkement f0t petitionu  n&SC  be in one of the three remaidrng categories: t&t jobs; ccunmuni~
service job; or, CransitionaI placement. A placement  in the category of “CMS” clearly was root proper since
WI such c~tegtxy exi$ts  in the law. F-are, the “CMS” category, unlike  trial p’obs.  community service
job and transitiona  placement, does not require any financial support of petitioner by the Racine Agency.

W-2 pdicy does appear to provide for the “CMS’  category and also for a category called “Case

Management Only (CMO)“.  neither of which reqkes any financial support of the participant by the W-2
agency. BW Operatkxs  Memo, No. 97-77, file 1250.13,2499.  date 0713111997; BWL Operations Memo,
No. 97-68. file G!.50.13,2499.  date 07/M/1997; SW Operations Memo, No. 97-56,  file 1250-13,2499,  date
06i’Zi/1997;  Wisconrin  Works (W-2): Pulkks ami PIpcedures (June 1997) section III. Neither the “CMS ”
megory  nor the “GMCI”  categcry  exists in the law. When poIicy  is not consistent with law, law mu% be
foilowed. Thus, it is incorrect to place a W-2 participant in either the “CMS” or the “CMO”  categary,  since
thws categories exist only in policy and not in law.

T’he issue here is not whkthe~ or not petitioner is participating in W-2. The issue is, give&the fact that
petitioner is participating in W-2, whtiher she may be placed in a “C&B” categorym  According ta state law,
W-Z is not an encitlemenr. Wk., Stat. 5 49.141{4}  (1995-96);  Wk. Admin. Code Q DWD LXX(~) (October
19% However, it does not follow from this thae Che law need not be foll.owed with regard to those who are
participating in W-2. W-2 must be administer& according co the law-

Finally, petitioner  has presmted  much extrinsic information concerning the legislative  intent underlyiq the
W-2 law. Z find the language of the W-2daw, insofar as is k:lavant here, to be clear and unambigxxous. If

the lmguage of a law is ckar and unambiguous, then reference to dtcinsic aids is unnecessary.
Appoirrrmeru  of fnrerpreter In Stnra v. Lea, 184 Wis.2d  860, 867 n. 2. 517 N.W.Zd  144 (1994): see also,
On&da  Tribe af imhns  of Wiscmsin  u. Store of W&xm.sin,  95 t F.2d  757 (7th Cir. I99I),  M&?rs  Y. Wang,
192 Wis.Zd 115,  128,531 N.W.2d  54 (1995).

PHitioner’s  pkemnt in the categky  of “CMS”  was not proper since no such category e&is&  in the law,
Petitioner  cannor be placed into the W-2 unsubsidized employment eatsgcq because sh; is not employed


