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Carita L. Bauresv. Steven R Lewis (A-135-99)
Argued January 17, 2001 — Decided April 23, 2001
LONG, J., writing for a unanimous Court.

In this appeal, the Court clarifies the legal standards that should apply in addressing a removal application,
and what role visitation playsin that determination.

On October 5, 1985, in Rothschild, Wisconsin, Carita Baures, a native of Wisconsin, married Steven
Lewis, anative of lowa and an officer in the United States Navy. Their only child, Jeremy, was bom in 1990. In
1994, the couple moved to new Jersey when Lewis was stationed in Leonardo.

At age four, Jeremy was diagnosed with Pervasive Developmental Disorder (PDD), aform of autism.
Over the next few years, an effective therapeutic and educationa program was created for Jeremy through a
combination of public school and the Douglass College Outreach Program

Baures and Lewis planned to move near Baures' parentsin Wisconsin after Lewis' discharge from the
Navy. Baures parentswere retired school teachers and offered to help care for Jeremy while Baures and Lewis
worked In anticipation of that move, Baures' parents moved to Galesville, Wisconsin because Galesville was a
short distance from the Chileda Institute (Chile& ), a program for autistic children.

In 1996, Baures filed for divorce. A consent order was entered, providing for custody and visitation and
restraining either parent from |leaving the State with Jeremy. In June 1996, Baures' parents cameto livein New
Jersey to help care for Jeremy and remained for over ayear. During that time, Baures' father transported Jeremy to
and from his programming and provided additional child care. Baures parents also contributed money each month
to supplement Lewis' court ordered child support.

In April 1997, Baures filed an amended complaint for divorce requesting permission to relocate to
Wisconsin. At trial, Baures testified that the parties had limited funds and could no longer afford to live in New
Jersey without the help of her parents. Without a car, she could not take Jeremy to his special programming or to
his doctors. Moreover, Jeremy’s specia needs precluded regular day care. Baures testified that in Wisconsin, her
parents could provide childcare and a place to live so that she could work. Although Baures testified that Chileda
offered outreach programming similar to the Douglass Program, she failed to provide information about available
sarvicesin the Wisconsin public schools. Baures noted that the relationship between Lewis and Jeremy was
important and to encourage it, she proposed that Lewis visit Jeremy one week amonth and stay free of charge in her
parents basement She also agreed to pay a portion of Lewis' transportation costs.

Lewistestified that there were no jobs in Galesville and that he would not be permitted to travel to
Wisconsin one week each month to visit Jeremy. He claimed that Jeremy would regress if he is separated from his
father for an extended period of time.

: Thetria court denied the removal request, finding the move would not be in the “ best interests’ of Jeremy
because Of the adverse affect the move would have on Lewis vigitation. The court acknowledged that Baures
sought removal in good faith but that she had failed to provide sufficient evidence of comparable educational
opportunities for Jeremy in Wisconsin. Baures moved for reconsideration, WhICh was denied by the trial court
following a*“best interests’ analysis.

Lewis was discharged from the Navy in July of 1998. He found afull-time job in Edison as an electronics
technician and a part-time job as a quality assurance tester. Because of Lewis' discharge, Baures requested and was




because,: according to them it was a short distance to the
Chileda Institute (Chileda), a Program for autistic children.'
Lewis flew to Wsconsin to research job opportunities.

In 1996, escalating marital discord brought the case to
court. Lew s sought custody of Jereny because he believed that
Baures was going to renove the child to Wsconsin. One day
before the hearing, Baures filed a conplaint for divorce alleging
extreme cruelty. In response to Lewis's application for custody,
Baures denied that she had any intention of noving Jereny out of
New Jer sey. The parties then entered into a consent order that
provi ded for custody and visitation and restrained both parties
fromleaving New Jersey with Jeremy. Baures and Lew s separated
in late 1996. In April 1997, Baures filed an amended conpl ai nt
for divorce requesting permssion to relocate to Wsconsin. A
three-day trial was held to resolve the issue.

At trial, Baures clainmed that she should be allowed to
rel ocate to Wsconsin because the parties had limted funds and
could no longer afford to live in New Jersey w thout the help of
her parents. Wthout a vehicle (Lews had taken the famly car),
Baures had no way to get Jereny to his special progranmng or to
his doctors. Moreover; because Jereny is a child with specia
needs,' he could not be admtted to regular day care; Baures

testified that in Wsconsin, her parents would be able to provide



child care and shelter for her and Jereny so that she could work.

Al t hough Baures holds a naster's degree in human resources
managenent that she obtained in 1989, she never worked in that
field and has held only part-tine cleaning and baby-sitting jobs
since Jereny was born. She attenpted to find nore suitable
enpl oynent but, of the twenty-four jobs in her field that she
researched, Baures testified that none was able to provide child
care for Jereny because of his special needs.

In June of 1996, Baures' parents cane to New Jersey to help
her care for Jereny and renained for over a year after Lew s took
Baures' name off the checkbook, credit cards and savi ngs account,
and deni ed her the use of the autonobile. In that tine, Baures
father transported Jereny to and from his progranm ng, and
provided additional child care. In total, Baures' parents paid
her in excess of one-thousand dollars per nonth to supplenent the
court ordered child support she received in the anount of one-
hundred dol | ars per week.

Baures testified that the Chileda Institute offers outreach
progranm ng to children who have been di agnosed with autism or
PDD. The programis simlar to the Douglas Programin that it
provi des trained professional therapy for the child at hone.
Chileda is located within twenty mnutes of Baures' parents’

house. Baures inquired whether Jereny would be eligible for
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services: at Chileda and faxed the school Jereny's diagnostic
materials and other docunmentation. A representative of Chileda
responded that, based on the materials she had received, Jereny
woul d be eligible. She could not, however, say specifically what
progranmm ng woul d be provided until there was an accurate
assessnent of Jereny to determ ne what approach should be

I ncorporated into the hone program Baures conceded that,

al though her father visited Chileda, she never did so, and that
what she knew about the programwas elicited fromtel ephone
calls, literature., and her father's visit; Baures offered no

i nformation regardi ng what services are available in the -

~

W sconsin public schools.

Baures acknow edged that Lewi s should have ongoi ng contact
with Jereny. To encourage the relationship, she stated that
Lewis could visit Jereny one week a nonth and stay in her
parents' basement free of charge. That offer was reiterated by
Baures' father. In addition, Baures agreed to pay half of the
transportation costs from New Jersey to Wsconsin if Lewis could
obtain an economcal rate.

On cross-exam nation, Baures testified that Lewis was a good
father to Jereny, and that his presence in Jereny's life is

inportant-to the-child' s progress. Moreover, she acknow edged

that in the initial action instituted by Lewis to prevent her




frommoving to Wsconsin, she had stated that if Jereny was to

| eave the State of New Jersey, he would lose his relationship
with his father and woul d be prevented from attendi ng the

Dougl ass Program the best available program both of which would
adversely affect his progress.

Joan Hurst, a coordinator at the Douglass Program testified
at trial on Baures’ behalf. Hurst was offered and accepted as an
expert in the field of autismand PDD. Hurst explained that a
child with autismneeds a highly structured, full-day program
beyond normal school hours that teaches and applies behavior

modi fi cation techniques throughout the day. Hurst explained that

N

a strong famly support systemis inportant because:

[ilt's really the basis of the child's
program  The school and the professionals
can lay the foundation and show the famly
what to do, but it needs follow through in
all areas of their lives. And since hone is
really the nost common place for themand in
their security and where they are nost of the
time, everything needs to continue when they
cone hone from school. And it needs to
continue to go on with the famly at hone.

When asked what a family nember might have to do to continue
hone progranm ng, Hurst went on:

every mnute is a teaching mnute . . .
especially with Jereny having the diagnosis
of autism 'since |anguage is such an issue,
there should be constant nodeling of

| anguage. There should be constant nodeling
of appropriate reactions to situations .
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. There shoul d be constant teaching on howto
successfully conplete daily activities of the
day. And constant teaching and nodeling and

pronpting of what is nornmal and acceptable to
soci ety of things that we go through each

day.

Hurst nade several reconmendations with respect to Jereny
that include the followng: that any program for Jeremy nust be
highly structured and staffed by professionals experienced in the
field of autism have a | ow student/teacher ratio; provide
appropriate peer nodels; operate on a twelve nonth basis; support
the famly; offer a trained professional to assist Jereny as a
shadow,' and provide speech therapy sessions as needed. ghe did
not render an opinion regardi ng whether the Wsconsin pubhic
school s and Chileda could provide those services.

At the tine of the hearing, Lewi s, who holds a bachelor's
degree in economcs, was enployed in the United States Navy, and
had been for over nineteen years. H s rank was that of a chief
petty officer, electronics technician. He indicated that his
ultimate career goal is to be an electrical engineer, but that he
will be required to take further courses. Further, he clained,
based on advertisenents in the newspaper and tal king with people

in the area, Galesville, Wsconsin offered no jobs. He stated

-

’A “shadow” is a trained worker that follows the child
around the classroom and encourages appropriate activities and
responses. Hurst was one of Jereny's shadows from February 1997
to the end of the school year.
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that he ‘has no property or famly in Wsconsin, however, his
not her lives in Mnnesota, about a five-hour distance from
Wsconsin. At the time of the hearing, his visitation schedul e
was two afternoons a week from4:30 p.m until 7:30 p.m and
alternate weekends.

Lewis testified that his command would not let himtravel to
W sconsin one week a month to visit his son. Regardless, he
stressed that he could not visit at the Baures's house due to the
estranged relationship with their daughter. Lews stated that
Jereny will regress if he is separated fromhimfor an extended
period of tinme.

The trial court denied the renoval. Al though acknow edgi ng
that Baures had a good faith reason to nove (financial and
enotional stability and caregiving by her parents), the court
held that the nove woul d adversely affect Lewis' visitation with
Jereny; that Lewis could not visit regularly or relocate because
of his Navy service; and that he does not have the financia
resources to travel back and forth to Wsconsin. Further, the
court held that Baures had not provided sufficient evidence that
t he educational opportunities for Jereny in Wsconsin are
conparable to that which he was receiving in New Jersey.
Accordingly, the court held it was not in Jereny's "best

interests" to nove to Wsconsin.
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After being denied perm ssion to renove Jereny from New
Jersey, Baures noved for reconsideration. The court entered a
Judgment of Divorce in February 1998, and ordered a "best
interests” evaluation by Dr. Any Altenhaus. Although there was
no issue as to custody, Dr. Altenhaus stated her opinion that it
was in Jereny's best interest that his nmother continue as the
primary custodial parent. However, Altenhaus found that Baures
and Lewis conplenented each other's parenting styles. For
exanpl e, Altenhaus observed that Baures attends to the everyday
details of Jereny's life, and is caring and supportive. In
contrast, she found that Lewi s wanted desperately for Jereny to
be “normal” and seened "notivated to do whatever he can to help
this boy be ‘normal.’”  Furthernore,

[wlhile [M. Lewis] may need to have a nore
realistic picture of what is possible for
Jerenmy, nonetheless his style with Jereny is
certainly inportant as well. M. Lewis gives
Jereny nore roomto explore and to do rough
and tunble play. M. Lewis will take him

pl aces and | et himexplore nore on his own

W thout some of the structure that Ms. Baures
Inposes. Wile this structure is very
important for Jereny's acquisition of skills,
it is also inportant that children like this
have a chance to explore their environnent in

a less structured manner as well . . . Jereny
clearly loves and enjoys being with both of
his parents.

She stated that a nove to Wsconsin "does not seenf to be in

Jereny's interest because Jereny was doing well in East
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Brunswi ck, and because he would be unable to sustain a | ong
di stance relationship wth his father who could not relocate
because of his Navy conmtnents. Reconsideration was deni ed.
Lewis was discharged fromthe Navy on July 31, 1998. He
found a full-tinme job in Edison as an electronics technician at a
starting salary of $26,500, and a part-tinme job as a quality
assurance tester for $9 an hour. As a result of Lew s
di scharge, Baures requested the trial court to conduct a hearing
on the issue of whether Lewis could relocate to Wsconsin
pursuant to the requirenents of Rampolla v Ranpolla, 269 NJ-—
Super. 300, 307-08 (App. Div. 1993). Rampolla holds that.in a
renoval case, the court should inquire about the capacity of the
noncustodi al parent to relocate as a nethod of ensuring the
vitality of a shared custody arrangenent. Id. at 307. Lews
testified that he had investigated job opportunities in
Wsconsin, but had no success. He said that the jobs that were
available in Galesville, a very small town, were not in his area
of expertise and were low paying. He identified only two jobs
that were commensurate with his skill level, but clained that
they were located in MI|waukee, @ six-hour drive from Galesville.
Lewis said that he had considered working at IBM located in
nearby Rochester, Mnnesota, but that he did not have the

necessary digital electronics background or conputer skills.
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To :counter Lewi s's argunents, Baures offered the testinony
of Arnold CGelfrman, an enployability and vocational expert from
the Career Choice Institute of New Jersey. Gelfman testified in
detail, concluding that Lewis had significant job opportunities
as an electronics technician in Wsconsin and M nnesota at
conpar abl e or higher wages than in New Jersey and that the
availability of such enploynment woul d increase at greater rates
between 1994 and 2005 in Wsconsin and M nnesota than in New
Jersey. ,

Lewi s downpl ayed those statistics and said that they did not
provi de information about exactly where in Wsconsin and,
M nnesota those jobs could be found; did not faentify any
particul ar enployer or industry in either state that had an
i medi ate need for electronics' technicians; did not consider the
fact that his expertise is Ilimted to analog electronics; and did
not recogni ze that not all electronics' technicians have the sane
skills. On cross-exam nation, Lewi s acknow edged that his entire
job search consisted of |ooking at classified ads on the Internet
and that he never sent a letter or made a phone call to any
potential enployer in Wisconsin or went to that state to seek
enpl oyment .

Based on the‘Rampolla hearing, and the testinony from the

1997 trial, the trial court affirnmed its denial of Baures’
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notion. : In so doing, the court stated that Baures was required
to prove "the prospective advantages" of the nmove and that she
had failed to do so. The court reaffirmed the conclusion that
Baures' notion was nmade in good faith but noted that Jereny is
doing well in New Jersey; that the proximty of both parents is
inportant to a special needs' child; and that there was

i nsufficient evidence adduced to show that Lewis could obtain
enpl oynent in Wsconsin at a location near Jereny. Mst
inportantly, in denying removal, the court relied on the fact

t hat Baures did not provide adequate evi dence of the
comparability of educational and therapeutic facilities available
to Jereny in Wsconsin.

The Appellate Division affirmed the ruling in an unpublished
decision. W granted certification. Baures v. lews, 165 N.J._
488 (2000).

I

Hi storically, courts throughout the country have disfavored
renoval of a child fromthe jurisdiction after divorce. FEdwin J.
Terry et al., Relocation' Mivins Forward or Movina_Backward? 31
Tex. Tech. L. Rev. 983, 986 (2000). Sone courts continue to

adhere to that view and apply a presunption agai nst renoval based
on the notion that it will necessarily destroy the relationship

between the noncustodial parent and the child. See Wite v.
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Wiite, 650 A.2d 110, 113 (Pa. Super. (. 1994) (requiring parent

to denonstrate that nove will significantly inprove quality of

life for parent and chi:d before allowing renoval); McCalister V.

Patterson, 299 s.E.2d 322, 323 (S.C. 1982) (announcing t hat

presunption can be overcone only by show ng relocation wll

benefit child).

Recently, however, many courts have reassessed the burden
cast on custodial parents who desire to relocate with their
children. Reasons for the change include the geographic nobility
of the United States popul ati on and post-divorce demands. chris

Ford, Untvins the Relocation Knot: Recent Developments and a

Mdel for Change, 7 Colum J. Cender & L. 1, 7 (1997). For

exanple, within four years of separation and divorce about one-

fourth of nothers with custody nove to a new location. |pid. In

addition, one in five Anericans overall changes his or her

resi dence each year. 1bid.
That the ability to comunicate over |ong distances has been

revol uti oni zed during the years since the first renoval cases is

al so undeniable. Kelly M Slavitt, Gabbv in Wnderl and- Throush

the Internet Looking dass, 80 J. Pat. & Trademark Of. Soc’y

611, 611-12 (%998). Conputers, technol ogy and conpetitive |ong-
di stance rates, ampong other things, essentially have changed the

way people connect with each other when they are apart. | bi d.
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Mbst inportantly, social science research |inks a positive
outconme for children of divorce with the welfare of the prinary
custodian and the stability and happi ness within that newy
formed post-divorce household. See Judith S. Wllerstein & Tony
J. Tanke, Io Mwe or Not to Miver Psvcholosical and Legal
Considerations in the Relocation of Children Follow ns Divarce,
30 Fam L.Q 305, 311-12 (1996) (stating that psychol ogi cal
adj ustment of custodial parent consistently has been found.to be

related to child s adjustment); Marsha Kline et al., Childrens
Adjustment in Joint and Sole Custodv_Families, 25 _Develop.Psvch.

430, 431 (1989) (noting that research indicates that factor

~

associ ated with good outcones for children in post-divorce

famlies includes a close, sensitive relationship with a
psychol ogical |y intact custodial parent). Justice Garibaldi
touched on that in Cooper. sixteen years ago when she said:

[Tlhe child' s quality of life and style of
life are provided by the custodial parent.
That the interests of the child are closely
interwoven with those of the custodial parent
is consistent with psychol ogi cal studies of
children of divorced or separated parents.
One researcher has concluded that [o]lf al
factors related to the child s way of coping
with loss [of a parent because of divorce or
death], the role of the hone parent seened
most central. Some years after the divorce
or death, the well-being of the child -
appeared closely related to the well-being of
t he [home]lparent. [L.Tessman, Children of
Parting Parents 516 (19781.1
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QO her investigators have found that
there is an increased enotional dependence on
the custodial parent after divorce and that
children of all ages 'were in trouble' when
t he honme par-at-child rel ationship was
affected by stress on the hone-parent, such
as 'loneliness and discouragenent.' J.

Wl lerstein & J. Kelly, Survivins the Breakup
114, 224-225 (1980).

[Cooper, supra, 99 N.J. at 53-54.]
Since that tine, social science research has uniformy confirned
the sinple principle that, in general, what is good for the
custodial parent is good for the child.
To be sure, the research also affirns the i nportance of a
| oving and supportive relationship between the\noncustodigl
parent and the child. Frank F. Furstenberg & Andrew J. Cherlin,

D vided Fam |lies: What Happens to Children When Parents Part 72

(1991) ; Mchael E. Lanb, Fathers and Child Development: An

Intesrative View of the Role of the Father in Child Development

(rev. ed. 1981); Janet R Johnson, Children's Adjustnent in Sole

Compared to Joint Custodv Famlies and Principles for custody

Deci sion Making, 33 Fam & Conciliation Gs. Rev. 415, 419

(1995) ; Marsha Kline et al., Children's Adiustment in Joint and

Sole Custodv Famlies,-25 Develop. Psych. 430, 431 (1989). \hat

it does not confirmis that there is any connection' between the

duration and frequency of visits and the quality of the
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rel ationship of the child and the noncustodi al parent.

Wal lerstein, supra, 30 Fam 1. QO at 312 ("There is no evidence in
Dr., Wallerstein's work of many years, including the ten and
fifteen year longitudinal study, or in that of any other

research, that frequency of visiting or amount of tinme spent with
t he noncustodi al parent over the child' s entire grow ng-up years
is significantly related to good outcome in the child or

adol escent."); see also Frank F. Furstenberg & Andrew J. Cherlin,

Divided Fanmilies: \Wat Hapvens_ta Children When Parents Part 72

(1991) (noting no connection between frequency of noncust odi al
visits and good outcomes for child). A though confidence< that he
or she is loved and supported by both parents is crucial to the
child' s well-being after a divorce, Nno particular visitation
configuration is necessary to foster that belief. Lbid—

According to scholars, so long as the child has regular

communi cation and contact with the noncustodial parent that is

extensive enough to sustain their relationship, the child's

interests are served. Ibid.: Judith S. Wallerstein et al., The
Unexpected Lesacv of Divorce 215(2000). In short, a happy,

productive, supportive custodial household along with a | oving,
sustaining relationship with the noncustodial parent are what is
necessary to the adjustnent of a child of divorce. Eleanor E

Maccoby & Robert H. Mookin, Dwvidins the Child: Social and Legal
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Dilemmas:of Custodv (1992); E. Mavis Hetherington et al., Longa-

Term Effects of Divorce and Renmarriase on the Adjustnent of

Children. 24 J. Amer. Acad. Child Psych. 518, 518 (1985).

As a result of all those factors, nmany courts have
significantly eased the burden on custodial parents in renoval

cases. See In re Marriase of Francis, 919 p.2d 776, 784 (Colo.

1996) (creating presunption that custodial parent's choice to nove

chil dren should generally be allowed); Sefkow v. Sefkow, 427

M.W 24 203, 214 (Minn. 1988) (holding noncustodi al parent has

burden of showi ng nove will endanger child or is meant to

frustrate noncustodial parent's relationship with child); \Auge V.

Auge, 334 N.w.2d 393, 399 (Minn. 1983) (hol ding custodial parent

is presunptively entitled to relocate); Fortin v. Fortin, 500

N.W.2d 229, 233 (S.D. 1993) (interpreting State statute as

i ncorporating presunption for renoval); Tavlor v. Tavlor, 849

S.w.2d 319, 332 (Tenn. 1993) (creating strong presunption in favor

of custodial parent); Long v. Long, 381 N.W.2d4 350, 352 (Ws.

1986) (hol ding removal permtted if custodial parent has good

reason for noving).

The shift in relocation law is underscored in three fairly

recent court decisions. Chris Ford, Untvins the Rel ocation Knot:

Recent Developmentsand a Model For. Change, 7 Colum J. Gender &
L. 1, 17 (1997). | n Tropea v. Tropea, ' 665 N.E.2d 145, 151 (N.Y.
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1996), the New York Court of Appeals replaced the "exceptiona
circunstances” requirenent with a general “best interests" test
in relocation cases. Prior to Tropea, if a litigant could not
prove exceptional circunstances justifying relocation, and the
rel ocati on woul d deprive the noncustodial parent of regul ar
access, New York courts were conpelled to deny the relocation
request wthout considering the child' s best interests. 14. at
149-50. Tropea changed direction and began a focus not on the
needs and desires of the parents, put on the way those needs and
desires relate to the child.

Likewise, in In re Marriage of Burgess, 913 P.2d 473, 481

(Cal. 1996), the California Suprene Court abandoned the prior
hostil e approach taken toward the custodial parent in relocation
cases. The court rejected a rigid test that required a custodia
parent to show a "necessity" for the nove and said,

the 'necessity' of relocating frequently has
little, if any, substantive bearing on the
suitability of a parent to retain the role of
a custodial parent. A parent who has been
the primary caretaker for mnor children is
ordinarily no | ess capable of maintaining the
responsibilities and obligations of parenting
simply by virtue of a reasonable decision to
change his or her geographical |ocation.

[1d. at 481.1
In place of the "necessity test," Burgess directed the |ower

courts to take into account the custodial parent's "presunptive
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visitation between them Because the renoval
of the child fromthe state may seriously
affect the visitation rights of the
noncustodi al parent, the statute requires the
custodial parent. to show cause why the nove
shoul d be permtted.

[1d. at 50-51.1

However, citing D’Onofrio v. D’Onofrio, 144 N-J _Super. 200
(Ch. Div.), aff'd o b, 144 N.J_super. 352 (App. Div. 1976) and

Helentiaris v. Sudano, 194 N-J_Super. 220 (App. Div. 1984), we

al so recogni zed a countervailing interest:

‘[Tlhe fam |y unity which is lost as a
consequence of the divorce is |ost
irrevocably, and there is no point in
judicial insistence on maintaining a wholly
unrealistic simulation of unity.' [citations
onitted]. The realities of the situation
after divorce conpel the realization that the
child s quality of life and style of life are
provided by the custodial parent. That the
interests of the child are closely interwoven
with those of the custodial parent is

consi stent with psychol ogi cal studies of
children of divorced or separated parents.

[Cooper, supra, 99 N.J. at 53-54.]

W further stated that

[tlhe custodial parent who bears the burden
and responsibility for the child is entitled,
to the greatest possible extent, to the sane
freedomto seek a better life for herself or
himsel f and the children as enjoyed by the
noncust odi al parent.

[Id. at 55.1

- 23 -




By those acknow edgnments, we identified a fundanmental
tension that exists in a renoval case: the interests of the
custodial parent in self-governance are pitted against the
interests of the noncustodial parent in maintaining his or her
relationship with the child.  Against that backdrop, we went on
to set forth the methodology to be utilized in a renoval case:

When renoval is challenged under N.J.S A
9:2-2, we hold that to establish sufficient
cause for the renoval, the custodial parent
initially nust show that there is a rea
advantage to that parent in the nove and that
the nove is not inimcal to the best
interests of the children. . . . It is only
after the custodial parent establishes these
t hreshol d requirenments that the court shoul d
consider, based on evidence presentedby both
parties, visitation and other factors to

det erm ne whether the custodial parent has
sufficient cause to permt renoval under the

statute.

* * %

The first factor to be considered is the
prospective advantages of the nove in terns
of its likely capacity for either maintaining
or inmproving the general quality of life of
both the custodial parent and the children.
The second factor is the integrity of both
the custodial parent's notives in seeking to
nove and the noncustodial parent's notives in
seeking to restrain such a nove (e.qg.
whet her the custodial parent is notivated by
a desire to defeat and frustrate the
noncustodi al parent's visitation rights and
remove hinmself or herself from future
visitation orders or whether the noncustodi al
parent is contesting the nmove mainly to
i npede the custodial parent's plans or to
secure a financial advantage with respect to
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future support payments). And the third
factor is whether, under the facts of the

I ndi vidual case, a realistic and reasonable
visitation schedule can be reached if the
move is allowed. In a given case, evidence
of any of these factors may be used to
mlitate against either the threshold show ng
of the custodial parent for renoval, or the
argunments of the noncustodial parent against
renoval

* o ox

Since the noncustodial parent has the
necessary information to denonstrate that an
alternative visitation schedule is not
f easi bl e because of distance, tine, or
financial restraints, we place the burden on
that parent to.cone forward with evidence
that a proposed alternative visitation
schedul e woul d be inpossible or so burdensone
as to affect unreasonably and adversély his
or her right to preserve his or her
relationship with the child.

[Id. at 56-58.]
In Cooper, we specifically noted that the advantages of the nove
shoul d not be sacrificed solely to maintain the: "same" visitation
schedul e where a reasonable alternative visitation schenme is
avai l abl e and the advantages of the nove are substanti al
Four years later, we revisited the issdé éfiremoval. I n

Hol der. supra, 111 M.l at 347, the custodial parent (a nother)

requested permssion fromthe trial court to allow her to nove to
Connecticut because she wanted to |live near famly menbers who

could provide her with enotional and financi al support, she had a
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job offer in Connecticut and also planned to attend col |l ege

there. lbid. The trial court denied the nother's request
because she failed to make the threshold showing that there was a
"real advantage" to the nove. Id. at 351. Specifically, the
court held that she failed to establish that the cost of |iving
was | ower in Connecticut or that superior housing, educational
opportunities, job opportunities, or child care were available
there. |bid. Thus, even though the nove was not inimcal to the
best interests of the children, the trial court held that the
personal satisfaction and enotional support for the custodial
parent were not enough to satisfy the ‘real advantage" test.
lbid. The Appellate Division affirned. 1bid

W granted certification and began our anal ysis by
under scoring what we had recogni zed in Cooper - that after
divorce, the famly unit is forever altered and that it is the
reality of that changed famly structure that nust be accounted
for in a renoval case. Id. at 349. Focusing on the liberty
interests of custodial parents and the fundanental inequity that
enmerges out of a scheme that holds a custodial parent in this
state while allow ng a noncustodi al parent conplete freedom of
movenent, we said:

As men and wonen approach parity, the

question arises when a custodial nother wants
to nove fromone state to another, why not?
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‘Until today, our response has included the
requi rement that the custodial parent
establ i sh, anong other things, a real
advantage to that parent from the nove.
Cooper v. Coooer, 99 N.J. 42, 56, 491 a.2d
606 (1984). W now nodify that requirenent
‘and hold that a custodial parent nay nove
with the children of the marriage to another
state as long as the nove does not interfere
with the best interests of the children or
the visitation rights of the noncustodi al

parent .

[1d. at 349.1

Mre particularly, we revisited cooper and held that "any

sincere, good-faith reason will suffice, and that a custodi al

parent need not establish a "real advantage from the nove." Id.

at 352-53, \

Motives are relevant, but if the custodi al
parent is acting in good faith and not to
frustrate the noncustodial parent's
visitation rights, that should suffice.

Mai nt enance of a reasonable visitation
schedul e by the noncustodial parent remains a
critical concern, but in our nobile society,
it may be possible to honor that schedul e and
still recognize the right of a custodi al
parent to-nmove. |n resolving the tension

bet ween a custodial parent's right to nove
and a noncustodial parent's visitation

rights, the beacon remains the best interests
of the children.

[1d. at 353-54.1

That nodification recognized that, because the real advantage

v

test was too great a burden, the Cooper calculus had failed in

its intent to allow custodial parents the sane freedom enjoyed by
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noncust odi al parents to seek a better life. Expressing the
Cooper standard in Holder terns, renoval should not be denied
solely to maintain the sane visitation schedul e where a
reasonabl e alternative visitation scheme is available and there
are good faith reasons for the nove.

Under Holder it is not any effect on visitation, but an
adverse effect that is pivotal. 111 MN..at 352. An adverse
effect is not a mere change or even a |lessening of visitation; it
Is a change in visitation that wll not allow the noncustodi al
parent to maintain his or her relationship wth the child. Such
a change inplicates what Hol der describes as a best interest
anal ysis, although not the classic one: ‘The enphasis .
shoul d be not on whether the children or the custodial parent
w |l benefit fromthe nove, but on whether the children wll
suffer fromit." 1d. at 353. Inplicit in that aspect of Hol der
Is the notion that a visitation schedule that will not maintain
the relationship of the noncustodial parent and the child would
cause the child to suffer.

It would be fair to say that together Cooper and Hol der
el uci dated the general philosophy underpinning the renoval schene
of NJ.S.A 9:2-2. It is equally fair to say that those
decisions left open questions. For exanmple, although the cases

foll ow ng cooper and Hol der are clear about the custodial
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parent's burden of proving good faith, they are unclear and at
vari ance regarding the burden of going forward, the ultimte
burden of proof, and the elenents of the burden in determning
whet her the .move would be inimcal to the interests of the child.

That is particularly true when visitation i s the nub of the

noncustodial parent's objection. Thys, Cerminara v. Cernminara,

286 N.J. Super. 448 (App. Div. 1996), Wner v. Wner 241 N.J.

Super. 510 (App. Div. 1990), and Murnane V. Mirnane, 229 N.J.

Super. 520 (App. Div. 1989), all declared that it is the burden
of the custodial parent to prove a good faith reason for the
move. However, Murnane then added to the custodial parent's
burden the obligation to "offer evidence" of a'practical
alternative visitation schedule and held that the noncust odi al
parent has the burden of "comng forward" with evidence that the
proposed schedul e woul d be unworkabl e and woul d "adversely
affect" his relationship with the child. Murnane, supra, 229

N.J.Super. at 531.

In Wner, a different panel of the Appellate Division held
that once the party seeking renoval establishes a good faith

reason for the nove, “[tlhe burden remains with the noncust odi al

parent to prove that as a result of relocation, visitation wl|

be affected in a wav that will Drove harnful to the child[‘ren].”

Wner, supra, 241 N.J. Super. at 518 (enphasis added).
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Int Cermnara, the court set forth the schene this way:

Under the Hol der test, ‘*a custodial parent
may nove with the children of the marriage to
anot her state as long as the nove does not
interfere with the best interests of the
children or the visitation rights of the
noncust odi al parent.' Id. at 349, 544 A.2d4
852. Al the custodial parent need establish
is that he or she has a ‘good-faith reason
for makins the move. 1d. at 353, 544 A.2d
852. In short, absent 'an adverse effect on
t he noncustodial parent's visitation rights
or other aspects of a child' s best interests,
t he custodi al parent should enjoy the sane
freedom of novenent as the noncust odi al
parent.' Id. at 352, 544 A.2d 852.

[[Cerm nara, supra, 286 N.J. Super. at 454-55
(enphasi s added). ]

Again, although each of the cited decisions is-clear regarding
the burden of the party seeking renoval to prove a good faith
reason, a clear paradigmfor trying a renoval case cannot be
distilled from them especially when a change in visitation is
the crux of the objection advanced by the noncustodial parent.

Roiling the waters, MMahon v. MMahon, 256 N.J. Super. 524,

528 (Ch. Div. 1991) has held that the Cooper/Holder renova

scneme applies in a joint physical custody situation while Voit

v. Voit, 317 N.J. Super. 103, 106 (Ch. Div. 1998), has held that

it does not. See also Chen v. Heller, 334 N.J. Super. 361, 378-

79 (App. Div. 2000) (upholding the Voit analysis). Further: at

| east one commentator witing on the subject of renoval in New
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Jersey has characterized our cases as creating a ‘rebuttable
presunption” in favor of relocation. Carol S. Bruce & Janet M

Bower mast er, The Relocation of Children and Custodi al Parents:

Public Policy Past and Present, 30 Fam L.O 245, 283 (1996).

Qur task is to clarify those matters.
Iv
In order to describe the tenplate for a renoval case, sone
prelimnary observations are in order. A renoval case is
entirely different froman initial custody determnation. \Wen
initial custody is decided, either by judicial ruling or by
settlenment, the ultinate judgnent is squarely dependent on what

isin the child s best interests. N.J.S.A 9:2-4; see Kinsella

v. Kinsella, 150 N.J. 276, 317 (1997) (stating that in custody

determ nation “the prinmary and overarching consideration is the

best interest of the child"); Fantonv v. Fantonv, 21 N 525,

536 (1956) (‘Qur law in a cause involving the custody of a m nor
child is that the paranount consideration is the safety,
happi ness, physical, nental and nmoral welfare of the child.").

Whoever can better advance the child's interests wll be awarded

the status of custodial parent.

Removal is quite different. In a renoval case, the parents

-

interests take on inportance. However, although the parties

often do not seemto realize it, the conflict in a renpval case
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is not purely between the parents' needs and desires. Rather, it
is a conflict based on the extent to which those needs and
desires can be viewed as intertwined wth the child s interests.
Cooper, and nore particularly, Holder, recognize that subtlety by
according special respect to the liberty interests of the
custodi al parent to seek happiness and fulfillnment because that
parent's happiness and fulfillnment enure to the child' s benefit
inthe new famly unit. At the same tine those cases underscore
the inportance of the child s relationship with the noncustodi al
parent and require a visitation schedule sufficient to support
and nurture that relationship. The critical path to a renova

di sposition therefore is not necessarily the one that satisfies
one parent or even splits the difference between the parents, but

the one that will not cause detrinent to the child.

One final inportant point is that the Cooper/Holder schene
is entirely inapplicable to a case in which the noncustodi al
parent shares physical custody either de facto or de Lure or
exercises the bulk of custodial responsibilities due to the
i ncapacity of the custodial parent or by formal or infornal
agreenent . In those circunstances, the renoval application
effectively constitutes a notion for a change in custody and w ||
be governed initially by a changed circunstances inquiry and

ultimately by a sinple best interests analysis. £bema, 3 3 4
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N.J. Super. at 381-82. (nviously then, the prelininary question

in any case in which a parent seeks to relocate with a child is
whether it is a renoval case or whether by Virtue of the
arrangenent between the parties, it is actually a motion for a
change in custody.
v

Wth those principles in mnd, in assessing whether to order
renmoval, the court should look to the follow ng factors rel evant
to the plaintiff's burden of proving good faith and that the nove
will not be inimcal to the child' s interest: (1) the reasons
given for the nove; (2) the reasons given for the opposition; (3)
the past history of dealings between the partfés Insofar as it
bears on the reasons advanced by both parties for supporting and
opposing the nove; (4) whether the child will receive
educational, health and |eisure opportunities at |east equal to
what is available here; (5) any special needs or talents of the
child that require accommopdati on and whether such accommobdati on
or its equivalent is available in the new location; (6) whether a
visitation and comuni cati on schedul e can be devel oped that w ||
all ow the noncustodial parent to maintain a full and continuous
relationship with the child;, (7) the likelihood that the

custodial parent will continue to foster the child' s relationship

w th the noncustodial parent if the nove is allowed; (8) the
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effect of the nove on extended famly relationships here and in
the new location; (9) if the child is of age, his or her

preference; (10) whether the child is entering his or her senior

year in high school at which point he or she should generally not
be noved until graduation without his or her consent; (11)

whet her the noncustodial parent has the ability to relocate; (32)
any other factor bearing on the child s interest.

Cbviously not all factors will be relevant and of equa
weight in every case. For exanple, in a case in which the
parties have no extended famly in either |ocation, that factor
w |l not be considered. Li kewi se, when the children are not of
the age of reason, consent will not conme into play.

Contrariwise, if the focus of the challenge to renoval is the

i nadequacy of the out-of-state health or educational facilities,
that factor will take on greater significance. It is likely that
the nmain objection that will be |odged by the najority of
noncust odi al parents will be the change in the visitation
structure thus, that will be the primary factor for consideration
I n nost cases.

Again, a nere change, even a reduction, in the noncustodia
parent's visitation is not an independent basis on which to deny
removal . It is one inportant consideration relevant to the

question of whether a child' s interest will be inpaired, although
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not the only one. It is not the alteration in the visitation
schedul e that is'the focus of the inquiry. Indeed, alterations
in the visitati on scheme when one party noves are inevitable and
accept abl e. | f that were not the case, renoval could never occur
and what Cooper and Holder attenpted to achieve would be

i1l usory.

W reiterate, however, the inportance of nutual efforts to
develop an alternative visitation schene that can bridge the
physi cal divide between the noncustodial parent and the child.
By mutual is meant that the noncustodial parent is not free to
reject every schene offered by the custodial parent wthout
advanci ng ot her suggestions. Innovative technology should be
consi dered where applicable, along with traditional visitation
initiatives. I n many cases, vacations, holidays, school breaks,
daily phone calls, and E-mail, for exanple, may sustain a parent-
child relationship as well as alternate weekends. No set scheme
can ever guarantee a relationship. Wat is necessary is that
comuni cation and visitation is extensive enough to naintain and
nurture the connection between the noncustodial parent. and the
chi | d.

vi
That said, the tenplate for a renoval case becones clearer

As we have indicated, under Cooper and Holder, the noving party
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ultimately bears a two-pronged burden of proving a good faith
reason for the nove and that the child will not suffer fromit.

In terms of the burden of going forward, the party seeking
to nove, who has had an opportunity to contenplate the issues,
should initially produce evidence to establish prinma facie that
(1) there is a good faith reason for the nove and (2) that the
nove will not be ininical to the child s interests. Included
within that @inm facie case should be a visitation proposal. y
prima facie is neant evidence that, if unrebutted, would sustain
a judgnment in the proponent's favor.

The initial burden of the noving party is not a particularly
oner ous one. It will be met, for exanple, by a custodial parent
who shows that he is seeking to nove closer to a |arge extended
famly that can help himraise his child; that the child wll
have educational, health and |eisure opportunities at |east equal
to that which is available here, and that he has thought out a
visitation schedule that will allow the child to maintain his or
her relationship with the noncustodial parent. If, for some
reason, the custodial parent fails to produce evidence on the
i ssues to which we have referred, the noncustodial parent wll
have no duty to go forward and a judgnent denying renoval should
be entered.

Once that prine facie case has been adduced, however, the
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burden of going forward devol ves upon the noncustodial parent who
nust produce evi dence opposing the nove as either not in good
faith or inimcal to the child s interest. ghe njght, for
exanpl e, challenge the nmove as pretextual and show that the
custodial parent's past actions reveal a desire to stymy her
relationship with the child, thus bearing on good faith. ghe
m ght also offer proof that the nove will take the child away
froma large extended famly that is a mainstay in the child's
life. Aternatively, she could adduce evidence that educational
avocational or health care available in the new | ocation are
i nadequate for the child's particular needs. ghe night also
prof fer evidence that because of her work schedul e, neither
rel ocati on nor reasonable visitation is possible, and that those
circunstances wi |l cause the child to suffer. Wiere visitation
Is the issue, in order to defeat the custodial parent's proofs,
the burden is on the noncustodial parent to produce evi dence, not
just that the visitation will change, but that the change will
negatively affect the child.

| ndeed, there are powerful visitation related issues that

can defeat a renoval application. For exanple, if the child has

an enotional disorder and the noncustodi al parent has provided a

needed safety net, the inpact of a nobve, with concomitant

irregularity in visitation, night well cause the child to suffer.
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Likewise; as in this case, the proofs may reveal that because of
the child's devel opnental disorder, g change in visitation will
be harnful. But a child need not be ill or disabled for renova
to cause harm because of dimnished visitation. por exanple, if
the child has a particular talent or skill, a noncustodial parent
who has driven himor her to early and late practices, assisted
t he teacher or coach, organi zed road trips, attended
conpetitions, and is the constant support in the child's

dedication to the talent, can advance a persuasive argunent that

the inability to fulfill that role and pursue that connection
with the child will be the kind of harmthat should tip the
scal es agai nst renoval .

Al t hough children are generally resilient and can adapt to
renoval so long as their relationship with the noncustodi al
parent is fully sustained through a new visitation schene, the
noncust odi al parent remains free to adduce evidence that for
particul ar reasons, and in light of the unique facts surrounding
his or her relationship with the child, such a conclusion shoul d
not be drawn. The possible evidential proffers in a case like
this are as varied as human nature itself.

It goes without saying that a noncustodial parent who is
| ackadai si cal or sporadic in his or her visitation ordinarily

will be unable to prevail in a removal case. That is not by way
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of retaliation for past inadequacies but because he or she wll
not be able to show that particularized harmw ||l occur from
renoval

- After the noncustodial parent has gone forward, the noving
party may rest or adduce additional evidence regarding the
noncustodi al parent's notives, the visitation schene or any other
matter bearing on the application. The trial court must then
apply the burden of proof and the standards to which we have
previously adverted.

VIiI

As we have indicated, in order for Baures to prevail on her
renoval application the trial judge nust be satisfied that she
has a good faith reason for the nove and that Jereny will not
suffer fromit. Because there was confusion at trial over the
details of the standard, and because, with the passage of tine,
t he evidence adduced in the earlier proceedings nmay have changed,
we reverse and remand for further proceedings consistent with
this opinion

Plainly Baures nmet the burden of establishing that she has a
good faith reason for the nove - the help and support of her
parents. Further she has offered Lew s financial and |ogistical
help to aneliorate visitation problens. However, she fell short

in adducing sufficient evidence of the conparability of the
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speci al education program available in Wsconsin's public schools
and private agencies. Jereny has a serious devel opnenta
disorder. Fine tuning a programfor himis not an easy task.

| ndeed the program coordi nator from Dougl ass, an expert in the
field of PDD who testified on Baures' behalf, nade a nunber of
specific recommendati ons at the hearing regarding what kind of a
full -day programis necessary for Jereny. She did not address
Chil eda nor did she comment on Wsconsin's public school
program.® Baures needs to produce evidence of the conparability
of Wsconsin's public and private accommodati ons and that Jereny
w Il be accepted and not just placed on a wait |list. The best
programin the world is of no value if access is |acking.

Further, the record does not contain any specific
information regarding Jereny's current |evel of PDD including
projections for inprovenent or current programmng. The nost
recent information available is child study team eval uati ons
conducted in 1997 by the East Brunsw ck public school system
Jereny's level of functioning is directly related to the
progranm ng issue. If his functioning is very |low and unlikely

to change, the considerations regarding conparability of program

"Under the Individuals with Disabilities Education Act
(IDEA), 20 U.S. C. § 1400, handicapped children are entitled to a
free and appropriate education. New Jersey has conplied with
this mandate, N.J.S. A 18A:46-19.1, as has Wsconsin, Ws. Stat.
Ann. § 115.81 (West 2001).
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woul d be:entirely different than if he was functioning at a high
| evel and continuing to nake progress.

Assum ng that Baures is able to adduce that proof, then
Lewis may produce evidence about the particularized harmthat
woul d occur to Jereny if renoval is allowed. He may challenge
the conparability of accommodations for Jereny in Wsconsin. In
ternms of visitation, he nmay offer evidence that because of his
di sorder, Jereny needs his regular visitation with Lewi s, that
Jereny is incapable of maintaining any |ong distance
rel ationship, that Jereny's incapacity precludes neaningful
conputer, telephonic and witten conmmunication, and that other
nodes of communi cati on cannot conpensate for |oss of visitation.
On that score, expert testimony will likely be required. Baures
may counter with an expert of her own on all the aforenentioned
i ssues, and because Jereny's deficit is at least in part in the
nature of an attachment disorder, on the question of whether he
woul d suffer less than the average child if his visitation with
his father became irregular.

|f sporadic visitation with Lewis would be problematic for
Jereny, Lewis's ability to relocate with his famly to Wsconsin
becomes a question. As far as the record reveals, his
connections with NEM/Jerséy are tenuous at best, and he should

produce evidence regarding his capacity to nove. V& note that
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the evidence he adduced at the Rammolla hearing was entirely
i nadequate to sustain his position that he could not obtain
enpl oynent in Wsconsin. |ndeed, he made no legitimate effort to
seek enployment there. That of course is not the sole
determ nant. Rampolla itself recognizes that relocation by the
noncustodi al parent is likely to occur only in unusual cases. W
note, also, that Lewis failed to offer any evidence that his ties
to New Jersey are such that he should not be viewed as able to
relocate. Finally, inquiry should be nade regarding Baures
parents' willingness to remain with her in New Jersey. To be
sure they have no duty to do so. But if they are anenable, that
is a factor to be considered.

After all the evidence is in, in order to warrant renoval
the trial court will have to be satisfied by a preponderance of
credi bl e evidence that Baures has proved a good faith reason to
nove and that Jereny will not suffer therefrom The matter
shoul d be scheduled for trial expeditiously.

Vi

In a removal case, the burden is on the custodial parent,
who seeks to relocate, to prove two things: a good faith notive
and that the nove will not be inimcal to the interests of the
child. Visitation is not an independent prong of the standard,

but an inmportant elenent of proof on the ultinate issue of
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whet her the child's interest will suffer fromthe nove.
I X
The judgment under review is reversed and the natter
remanded for further proceedi ngs consonant with this opinion.

CHI EF JUSTI CE PORI TZ and JUSTI CES STEIN, COLEMAN, VERN EROQ,
LaVECCHIA and ZAZZALl join in JUSTICE LONG s opi nion.
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