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Bauer appeals from the district court's decision affirmng the
determnnation of the Department of Heath and Human Services (DHHS).
DHHS concl uded that under Neb. Rev Stat. § 68-1726 (Cum Supp.
2000) of Nebraska's Welfare Reform Act, Bauer's AmeriCorps U.S. A
stipend should be included as income in determning her famly's
| evel of cash benefits. This determnation reduced her nonthly
benefit by $71.

FACTUAL BACKGROUND

At the tine this litigation arose, the plaintiff, Mrilyn
Bauer, was an unenployed full-tinme college student pursuing a
bachel or's degree in human relations. Bauer also had custody of her
three grandchildren. |In February 1997, .Bauer applied for and

recei ved various benefits fromthe State on behalf of the




grandchildren, including cash benefits. Her initial benefit was
$364 nonthly.,
In the sunmer of 1997, Bauer had the opportunity to enlist in
a |-year service contract with AmeriCorps U S A, a federal program
desi gned to -provide public service work experience for students
whil e they are pursuing higher education. Bauer was offered a
position as an Ameri Corps cr}sis intervention worker with the
housi ng support teamat the Lincoln Action Program In exchange for
her services, Bauer was to receive a yearly stipend of $7,495 and
after the successful conpletion of her |-year conmitnent, Bauer
woul d al so receive an educational grant of $4,725 to be applied to
either current tuition payments or outstanding student |oans. Bauer
consul ted her caseworker, Karen Parde, who infornmed Bauer that the
Aneri Corps stipend, roughly $620 per nmonth, would not be considered
as incone in determning her level of benefits. Bauer then signed
the [-year contract with AnmeriCorps U S A
At the same time Bauer also signed an Enpl oyment First self-
sufficiency contract with the State. As a result, the amunt of
Bauer's state benefit was increased to $435 per nonth and she
qualified for medical insurance. Bauer's obligations under her
self-sufficiency contract were to fulfill the terms of her
Ameri Corps U S.A contract, which required Bauer to carry nedica
I nsurance coverage on herself.
In August 1997, Parde contacted Bill Davenport, a welfare
"benefits specialist, regarding sone questions on an unrelated
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matter in Bauer's case. During this conversation Davenport inforned
Parde that Bauexr's Amreri Corps U S. A stipend nmust be included as
income in calculating the famly's level of cash benefits. After
this discussion Parde recalculated the famly's nmonthly benefit,
whi ch reduced the nonthly benefit back to $364, and disqualified
Bauer from health insurance coverage.

Bauer tinely appealed this determnation and a hearing was
hel d before DHHS on Septenber 17, 1997. At the hearing, Parde
testified that Ameri Corps "is a way for people to get work
experience. Wile they're getting that work experience to also have
their,, [sic] get help with their living expenses and student
loans." Parde further testified that when Bauer initially asked her
about becoming a AneriCorps U.S.A volunteer, Parde |ooked in the
DHHS regul ations and found that the regulations did not
specifically discuss how to treat the AneriCorps U S A stipend.
Parde then discussed the issue with a nore experienced caseworker,
who told her that AneriCorps stipends were not counted as income.
Parde's understandi ng changed in August 1997, however, after
Davenport referred Parde to a DHHS internal nenorandum di scussing
Ameri Corps U S. A stipends.

This internal nenorandum dated Septenber 24, 1994, is titled
"Treatment of Allowances and OQther Benefits Under the National and
Community Service Trust Act of 1993.» The National Community and
Service Trust Act was a federal |aw reenacting and expanding the
AneriCorps U S. A and AneriCorps VISTA programs. This menorandum
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was issued beforethe Wl fare Reform Act (WRa) had been inpl enented
i n Nebraska by DHHS.

The Septenber 1994 typed menorandum contains a handwitten
notation stating that stipends from Aneri Corps VISTA are not
counted as incone in determning ADC benefits, while stipends from
Aneri Corps U S.A are counted as incone. An internal office
communi cation titled "Cpestioné for the pay," dated April 4, 1996,
reiterates that AneriCorps VISTA stipends are not counted as
income, while AneriCorps U S A stipends are counted as incone. The
1996 communication bases its information specifically on the
Sept ember 1994 menor andum

Parde testified that the decision to count the Ameri Corps
U S.A stipend as income was based on the Septenber 1994 menorandum
because the WrRA regul ations adopted by DHHS did not specifically
di scuss how AneriCorps U.S. A stipends were to be treated

The controlling | aw used to determ ne what constituted income
for purposes of calcul ating Bauer's cash benefits in August 1997
was Neb. Rev. Stat. § 68-1726 (Cum Supp. 2000). Therefore, the
i ssue before this court is the interpretation of § 68-1726, which
states in relevant part:

(3) Incone received by famly nmenbers, except incone
earned by children attending school, shall be considered in
determining total famly income. Income earned by an
individual or a famly by working shall be treated differently
t han unearned income in determning the anmount of cash
assi stance as follows:




(a) Earned incone shall be counted in determning the
| evel of cash assistance after disregarding an anount of
earned i ncone equal to twenty percent-of earned incone or
ot her incentives to work;

(b) Financial assistance provided by other prograns that
support the transition to economc self-sufficiency shall be
considered to the extent the payments are intended to provide
for life's necessities; and

(c) Financi al assistance or those portions of it intended
for books, tuition, or other self-sufficiency-related expenses
shall not be counted in determning financial resources. Such
assi stance shall include, but not be l[imted to, school
grants, schol arships, vocational rehabilitation paynents, Job
Training Partnership Act paynents, andeducation-related |oans
or other loans that are expected to be repaid.

To aid in interpreting § 68-1726, DHHS adopted regul ations
concerning WRA income determnation, which at the time this issue
arose were found at 468 NAC 7-019.09 A and 468 NAC 7-019.09 M
Regul ation 468 NAC 7-019.09 A states in part, "{tlhe follow ng
types ofincome are disregarded . . . . 13. Any student financia
assi stance intended for books, tuition, or other self-sufficiency
rel ated use for a student."

DHHS sets out "a listing of some incone types and treatment,"
found in 468 NAC 7-019.09 M which discusses how to conpute the
fam |y budget. various types of nonetary sources are listed, wth
an explanation stating whether the money is counted as incone or
disregarded. AmeriCorps U. S. A. stipends are not di scussed. However,
. for exanple, the regulation does state the follow ng:
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11. Rental incone from real 11.Consider as ear ned

property I ncone.
21.  Any student financial 21. Disregard
assi stance

31. Payments to VISTA volunteers 31. Disregard

At the hearing before DHHs, Bauer argued that under § 68-
172613) (c), her AmeriCorps stipend was "financial assistance or
those portions of it intended for books, tuition, or other

self-sufficiency-related. expenses." DHHS disagreed. In its order
dated Cctober 29, 1997, DHHS stated:

Marilyn Bauer is in the AmeriCorps USA Program whereby as of
Septenber 27, 1994, the income from that Program was counted

as earned incone for ADC purposes with the appropriate earned
i ncone disregards (Exhibit 7).

The argument was made that_Neb.Rev.Stat. §68-1726 (3) (c)
(Rei ssue 1996) does not count financial assistance intended
for books or tuition in determning famly resources and
therefore, Marilyn Bauer's i nconme fromAmeriCorps shoul d not
be counted. That argument is not persuasive .

The order from DHHS does not rely on, discuss, or cite to 468
NAC 7-019.09 A or M but instead relies solely on the Septenber
1994 nenorandum in concluding that the stipend should be counted as

I ncomne.




Bauer appealed this decision to the Lancaster County District
Court, which affirmed on April 13, 1999. The district court noted
that the stipend was simlar to the "school grants, schol arshi ps,
vocational rehabilitation payments, [and] Job Training Partnership
Act paynents" discussed in § 68-1726(3)(c). However, the court went
on to determne that the stipend nore closely resenbled income "in
that it primarily supports lif; necessities rather than educationa
expenses." The court gave deference to the 1994 and 1996 interna
menoranda from puls in reaching this decision, as well as to 468
NAC 7-019.09 M noting that the regul ati on "doces not permt"”
AmeriCorps U S. A stipends' to be disregarded. The district court
hel dt hat because Aneri Corps U S. A stipends nore closely resenbled
I ncome rather than student financial assistance under § 68-1726,
and because of the deference due to DHHS's interpretation of its
regul ations, the decision of pHHS was affirned.

Bauer appeal ed, and we renoved the case to our court pursuant
to our authority to regulate the caseloads of this court and the
Nebraska Court of Appeals. Neb. Rev. Stat. § 24-1106(3) (Rei ssue
1995).

ASSI G\MENTS OF ERROR

Bauer asserts, rephrased, renunbered, and summarized, that the
district court erred in1) affirm ng pHHS' determ nati on t hat
AmeriCorps U S. A stipends are included as incone in calculating a
famly's cash benefit anount; 2) deferring to DHHS' reliance upon
menoranda interpreting forner federal welfare law,; 3) deferring to
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DHHS' refusal to apply its own rules and regul ati ons properly
promul gated pursuant to the WRA, 4) failing to construe § 68-1726
i n a mannerwhich reflects the intended purposes of the WRA, gives
effect to the entire |anguage of the WRA, or reconciles different
provisions of the WRA in a way that is consistent, harnmonious, and
sensible, and 5) deferring to DHHS' ' determi nati on of Bauer's appea
when DHHS regul ations are ihconsistent in their treatnent of
various types of incone for eligibility purposes under the WRA
STANDARD OF REVI EW

To the extent an appeal calls for statutory interpretation or
presents questions of law, an appellate court must reach an
I ndependent conclusion irrespective of the determ nation nade by
the court below Bssen v. Gilmore, 259 Neb. 55, 607 N.w.2d 829
(2000); Aneritas Life Ins. v. Balka, 257 Neb. 878, 601 N.w.2d
508(1999) .

ANALYSI S

The issue presented by this case is whether an AmeriCorps
US A living stipend falls into the category of "other self-
sufficiency-related expenses" contained in § 68-1726(3)(c). Bauer
argues that financial assistance intended for a student's living
expenses is a type of self-sufficiency-related expense under
subsection (3) (¢). DHXS asserts that any assistance intended for
living expenses falls into the category of assistance for "life's

necessities® under subsection (3) (b) .




*In the absence of anything to the contrary, statutory
| anguage is to be given its plain and ordinary neaning; an
appel late-court will not resort to interpretation to ascertain the
meani ng of statutory words which are plain, direct, and
unambiguous.” Sack v. State, 259 Neb. 463, 467, 610 N.W.2d 305, 389
(2000) (citations onitted). A statute is open for interpretation to
determne its meaning only whe; t he | anguage used may reasonably be
consi dered anbi guous, 'for exanple, when the plain nmeaning ofa
particular termused in the statute is unclear, or when the plain
meani ng of the statute is open to varying definitions, all of which
may be reasonable. See Affiliated Foods Co-op. v. State, 259 Neb.
549, 611 N.w.2d4 105 (2000); State ex rel. Stenberg v. Moore, 258
Neb. 199, 602 N.w.2d 465 (1999). A statue may also be anbi guous
when the plain neaning of the statute would lead to an absurd
result, or when it conflicts with statutory |anguage contai ned
el sewhere. See Coleman v. Chadron State Col | ege, 237 Neb. 491, 466
N.W.2d 526 (1991).

After carefully examning the [anguage of § 68-1726(3)(b) and
(3)(c), we determine it to be anmbi guous. Section 68-1726(3) (c)
states that financial assistance intended to pay for "tuition,
books, and other self-sufficiency-related expenses" should not be
included as inconme, but fails to define what vother self-
sufficiency-rel ated expenses" include. Further, this provision

seens to conflict with § 68-1726(3)(b), which states that financia




assistance “intended to pay forlife’ s necessities" nust be’
i ncluded as incone.

The interpretation of an ambi guous statufe requires the court
to determ ne and give effectto the purpose and intent of the
Legi slature as ascertained fromthe |anguage of the statute and the
| egi sl ati ve history of the act in question. State ex rel. Stenberg
V. Moore, supra. In interpretfng a statute, a court nust look to
the statute's purpose and provide a reasonable construction which
best achieves that purpose, rather than a construction which woul d
defeat it. Thonpson v. Kiewit Constr. Co., 258 Neb. 323, 603 N.w.2d
368 (1999). No sentence, clause, or word contained in the statute
shoul d be rejected as neaningless or superfluous if it can be
avoi ded. A & D Tech. Supply Co. v. Nebraska Dept. of Revenue, 259
Neb. 24, 607 N.w.2d 857 (2000). In addition, statutes relating to
the same subject matter should be construed together to nmaintain a
consi stent and harnoni ous statutory schene. Chrysler Corp. v. Lee
Janssen Motor Co., 248 Neb. 281, 534 N.w.2d 568 (1995).

Section 68-1726(3) sets out three types of nonetary sources a
wel fare recipient could receive. The statute then describes how
each of the three categories should be treated when determning a
fanily's level of benefits. The first category, § 68&1726(3)(a), is
earned income, Wwhich should be counted after disregarding 20
percent. Neither party suggests that the AmeriCorps stipend is
earned income, and neither DHHS nor the district court based its

deci sion on such a finding.
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The second category i s 8 68-1726(3) (b), "financial assistance
provided by other programs that support the transition to economc
self-sufficiency," which is also counted as incone insofar as the
assistance is "intended to provide for life's necessities." The
district court found that Bauer's stipend fell under this category.

The third category, § 68-1726(3) (c), deals with the only type
of assistance that is not to'be counted as incone, "([f]inancial
assistance or those portions of it intended for books, tuition, or

other self-sufficiency-related expenses." Bauer argues that her
stipend properly falls under this third category.

One significant difference between § 68-1726(3) (b) and (e¢) i S
how the source of the financial assistance is defined. The
assi stance discussed in § 68-1726(3) (b) cones from "other prograns

. that support the transition to econom c self-sufficiency," while
under § 68-1726(3)(c), the assistance can come froma variety of
sources, regardless of the type of program "including, but not
Ii&ited to, school grants, scholarships, vocational rehabilitation
payments, Job  Training Partnership  Act paynents, and
education-related loans."

The district court correctly pointed out, and neither side
di sputes, the fact that the AmericCorps stipend is intended to pay
the kinds of expenses which would fit within the plain meaning of
the phrase 'life's necessities,' for exanple food, clothing, and
shelter, found in § 68-1726 (3) (b). However, "in applying the rul es

of statutory construction, we must give effect, if possible, to all
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the several parts of a statute. No sentence, clause, or wordshoul d
be re jected as meaningless or superfluous if it can beavoided.®In
re Estate of Emery, 258 Neb. 789, 606 N.W.2d 750 (2000).

Section 68-1726(3)(b) sets out two requirements. First, the
money must come from 'programs which support the transition to
econonic self-sufficiency. ®» Second,’ the money nust be intended to
pay forrlife's necessities."‘Any assi stance whi ch meets bot h of
these conditions is counted as incone. Thus, the fact that Bauer's
stipend is only intended forliving expenses satisfies one of the
two conditions inposed under subsection 3(b).

In contrast, § 68-1726(3) (c) sets a out a different type of
financial assistance, which is not to be counted as incone. This is
financial assistance intended for "books, tuition, and other self-
sufficiency-rel at edexpenses.” Adm ttedly, "other self-sufficiency-
related expenses" under § 68-1726(3) (c) might include the sane
types of things that coul d be considered "life's necessities" under
§ 68-1726(3)(b), for exanple, the student's food and shelter.
However, in construing this statutory schenme we find that §
68-1726(3)(b) and (c) address financial assistance which originates
from different sources.

Under § 68-1726(3) (c), financial assistance mustbe in the
form of 'school grants, scholarships, Vvocational rehabilitation
payments, Job  Training Partnership Act payments, and

education-rel ated |oans" or other sim/lar sources. Because § 68-

1726(3) (c) notes that the category is "not |inited to"the exanples
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|isted, other financial assistance received in connection wth
further education or job training would also be included, even
though not specifically listed in the statute. This meaning is
clear given the illustrative list provided in § 68-1726(3)(c).
Accordingly, we determine subsection (3)(c) covers financia
assistance provided in connection 'with further education orjob
training, which would incluée t he AmeriCorps U. S. A stipend.
Subsection (3)(b), in contrast, covers financial assistance from
wother progranms” that support the transition to econom c self-
sufficiency, which are not connected with education or job
t raining.

This interpretation is supported by DHHS Regul ation 468 NAC 7-
019.09 A 13, which provides, ."[alny student financial assistance

intended for books, tuition, or other self-sufficiency related use

for a student," is not to be counted as income (enphasis supplied).
Agency regul ations, properly adopted and filed with the Secretary
of State for Nebraska, have the effect of statutory | aw. Lackawanna
Leather Co. v. Nebraska Dept. of Rev., 259 Neb. 100, 608 N.w.2d
177 (2000).

It is true, as the district court noted, that 468 NAC 7-
019.09 M does not specifically discuss AmeriCorps U S. A stipends.
However, because the list provided in 468 NAC 7-019.09 Mis an
illustrative list discussing "some income types" and is not

intended to be exhaustive, the omissionis not determ native.
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Al'though the construction of a statute by a departnment charged
with enforcing it is not controlling, considerable weight will be
given to any such construction. Cox Cable of Omaha v. Nebraska
Dept. of Revenue, 254 Neb. 598, 578 N.W.2d 423 (1998) ..recognize
that our interpretation of § 68-1726 conflicts with the 1994
menor andum i ssued by DHHS, as well ‘as with the QOctober 1997 order
f rom DHHS. DHHS' deci sion re;arding Bauer's stipend was based,
however, on a Septenber 1994 agency memorandum interpreting then-
existing federal welfare law This nenorandum does not interpret
§ 68-1726, and was actually prepared before § 68-1726 went into
effect. Based on these facts, the Septenber 1994 menorandum is
entitled to little, if any, weight. W also note that DHHS did not
apply or consider 468 NAC 7-019.09 A or 468 NAC 7-019.09 Min its
Cct ober 1997 order, choosing instead to rely on the 1994
menor andum Accordingly, we conclude that DRHS' interpretation of
§ 68-1726(3)(c) in its Cctober 1997 order is not persuasive.

This court's interpretation of § 68-1726(3) (c) to exenpt
AmeriCorps U. S. A. stipends is consistent with the purpose ofthe
WRA in "removing disincentives to work and pronoting economc
self-sufficiency." Neb. Rev. Stat. § 68-1709 (Reissue 1996). As
noted by onelegislator, " ([(Wlhat we're doing is rewarding [welfare
reci pients] by insisting that in factthat they do go out and
enhance thenmselves as far as education, as far as their ability to
get better -jobs and to become a part of society." Floor Debate

93rd Leg., 2d Sess. 12959 (April 11, 1994) (Senator Vrtiska). The
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WRA iS intended to support further educationasa way of achieving
econoni ¢ self-sufficiency. Qur interpretation is consistent with
that pur pose.

' Havi ng concl uded t hat Bauer*s AmeriCoxps U. S. A stipendis not
counted as income pursuant to § 68-1726 (3)(c), it IS unnecessary

t 0 reach Bauer's renaini ng assignment oferrors,.

&

CONCLUSION
The order of the'diatrict court is reversed, The cause IS
remanded to the district court with orders toremand to pHHS for

further proceedings consistent with this opinion.

REVERSED AND REMANDED FOR FURTHER PROCEEDINGS.
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