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IN THE UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF ILLINOIS

EASTERN DIVISION

THERESA MEMISOVSKI, et al.,
I n d i v i d u a l l y  a n d  o n  b e h a l f  o f  a l l
o t h e r s  s i m i l a r l y  s i t u a t e d ,

P l a i n t i f f s ,

V.

PHIL BRADLEY, Director,  I l l inois
Depar tment  of  Publ ic  Aid ,

,

Defendant.

1
1
1

i
1
) No. 92 C 1982
1
) C h i c a g o ,  I l l i n o i s
1
) October 20,  1992
) lo:15 a . m .
) R u l i n g

TRANSCRIPT OF PROCEEDINGS
BEFORE THE HONOWBLE  JAMES 8. ZAGEL

APPEARANCES:

F o r  t h e  P l a i n t i f f s : MR. NELS0N.A.  SOLTMAN
Legal  Ass is tance  Foundat ion  of

Chicago
343 South  Dearborn  St ree t ,
C h i c a g o ,  I l l i n o i s  6 0 6 0 4

For  the  Defendant : MR. JOHN E. HUSTON
MS. KAREN CONESSI
S p e c i a l  A s s i s t a n t
At torney  Genera l
One  Nor th  LaSalle  St ree t
Suite 1900
C h i c a g o ,  I l l i n o i s  6 0 6 0 2

C o u r t  R e p o r t e r : Wanda L. Barnes
O f f i c i a l  C o u r t  R e p o r t e r

.  219  South  Dearborn  S t ree t
Suite 1918
C h i c a g o ,  I l l i n o i s  6 0 6 0 4
312 425-5568
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THE CLERK : 92 C 1982, Memisovski v.  Bradley.

MR. SOLTMAN: N e l s o n  SOltman for p l a i n t i f f s .

MR. HUSTON: John Huston, S p e c i a l  A s s i s t a n t  A t t o r n e y

G e n e r a l  o n  b e h a l f  o f  d e f e n d a n t  B r a d l e y .

MS. CONESSI: Good morning again, Your Honor. Karen

C o n e s s i , S p e c i a l  A s s i s t a n t  A t t o r n e y  G e n e r a l  o n  b e h a l f  o f  t h e

d e f e n d a n t  B r a d l e y .

THE COURT: Y’ou may want  to  s i t  down.

I h a v e  b e f o r e  m e  a  m o t i o n  t o  d i s m i s s . Subsequent  to  the

f i l i n g  o f  t h i s  c a s e  t h e  H e a l t h  6 H u m a n - -  S e c r e t a r y  o f  Health..&

H u m a n  S e r v i c e s  o r  a n  o f f i c e r  u n d e r  h i s  a u t h o r i t y  h a s  a p p r o v e d

t h e  S t a t e  p l a n , s o  t o  t h e  e x t e n t  t h a t  t h e  c l a i m  d e p e n d s  o n  t h e

l a c k  o f  s u c h  a p p r o v a l ,  t h e  c l a i m  i s  m o o t . I  a c t u a l l y  d i d  n o t

t h i n k  t h e  c l a i m  a s  o r i g i n a l l y  d r a f t e d  m a d e  a  d i f f e r e n c e  o n e  w a y

o r  t h e  o t h e r  w h e t h e r  t h e  P l a n  w a s  a p p r o v e d ,  b u t  i t  h a s  b e e n  a n d

t h e  r e c o r d  s h o u l d  r e f l e c t  t h a t .

I n  t h i s  c l a s s  a c t i o n  c e r t a i n  w o m e n  e l i g i b l e  f o r  M e d i c a i d

a n d  r e q u i r i n g  o b s t e t r i c a l  s e r v i c e s  a n d  c e r t a i n  c h i l d r e n

e l i g i b l e  f o r  M e d i c a i d  c h a l l e n g e d  t h e  I l l i n o i s  M e d i c a i d  P l a n .

T h e  e x a c t  d e f i n i t i o n  of.the c l a s s e s ,  o n e  o f  w o m e n  a n d  t h e  o t h e r

o f  c h i l d r e n , a r e  r e a l l y  n o t  p a r t i c u l a r l y  m a t e r i a l  t o  t h i s

motion.

T h e y  s a y  t h e  P l a n ,  o n e ,  d o e s  n o t  e n l i s t  e n o u g h

p r o f e s s i o n a l s  t o  p r o v i d e  t h e  s a m e  o b s t e t r i c  a n d  p e d i a t r i c

s e r v i c e s  a s  a r e  a v a i l a b l e  t o  t h e  g e n e r a l  p o p u l a t i o n ;  a n d ,  t w o ,



4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21 melange of  l awyers  language  and lega l  number ing  sys tems i s  an

22 eas i ly  unders tood problem. The  women and  ch i ldren  a re  su ing

23 because  they  cannot , a c c o r d i n g  t o  t h e i r  c l a i m ,  f i n d  a n

24 o b s t e t r i c i a n  o r  p e d i a t r i c i a n  w h o  w i l l  a c c e p t  M e d i c a i d . T h i s  i s

25 SOI t h e y  s a y ,  b a s i c a l l y  b e c a u s e  M e d i c a i d  p a y s  t o o  l i t t l e  m o n e y

3

t h e  P l a n  d o e s  n o t  e s t a b l i s h  a n  E a r l y  a n d  P e r i o d i c  S c r e e n i n g ,

Diagnos t ic  and  Trea tment  program for  ch i ldren ;  and ,  th ree , :  does

not,provide  t h a t  m e d i c a l  a s s i s t a n c e  i n  t h e  f o r m  o f  o b s t e t r i c a l

a n d  p e d i a t r i c  s e r v i c e s  a r e  n o t  l e s s  i n  a m o u n t ,  d u r a t i o n  o r

s c o p e  t h a n  t h e  m e d i c a l  a s s i s t a n c e  m a d e  a v a i l a b l e  t o  a n y  o t h e r

s i m i l a r l y  s i t u a t e d  i n d i v i d u a l  r e c e i v i n g  M e d i c a i d .

T h e  D i r e c t o r  o f  P u b l i c  A i d  o f  I l l i n o i s  a d o p t e d  t h e  P l a n ,

a n d  h e  i s  t h e  d e f e n d a n t .

E a c h  o f  t h e  t h r e e  e l e m e n t s  t h a t  t h e  c l a s s e s  s a y  a r e  m i s s i n g

a r e  m e n t i o n e d  a s  r e q u i r e m e n t s  b y  f e d e r a l  l a w  a n d  i t s

i m p l e m e n t i n g  r e g u l a t i o n s  - t h e  M e d i c a i d  A c t ,  i n  p a r t i c u l a r  4 2

U.S.C.  Sec t ions  1396 and  fo l lowing .

I  r e l y  o n  t h e  c i t a t i o n s  i n  t h e  b r i e f  w i t h  r e s p e c t  t o  t h e

e q u a l  a c c e s s  c l a i m , w h i c h  a p p e a r s  i n  1396a(30)(A);  t h e

s c r e e n i n g  a n d  c o r r e c t i o n , w h i c h  a p p e a r s  i n  1396a)(a)(43)(B);

and  the  amount ,  dura t ion  and  scope  requi rement ,  which  appears

i n  1396a(a)(lO)(B).

The  language  amount ,  scope  and  dura t ion ,  equa l  access ,  and

t h e  f a i r l y  c o m p l e x  c i t a t i o n  s y s t e m  t h a t ’ s  i n v o l v e d  i n  t h i s  c a s e

i s  a  k i n d  o f  melange  o f  l a w y e r s  l a n g u a g e . U n d e r l y i n g  t h i s
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for  medica l  work .

T h e r e s a  M e m i s o v s k i ’ s  p e d i a t r i c i a n  r e f u s e d  t o  t r e a t  h e r ’

c h i l d r e n  w h e n  t h e  f a m i l y  s h i f t e d  f r o m  p r i v a t e  i n s u r a n c e  t o

Medica id . O l i v e t t e  Bennet  h a d  d i f f i c u l t y  f i n d i n g  a

pedia t r ic ian  who took  Medica id ,  and  the  one  who d id  of fe red  a

s ix-month  wai t  for  an  appoin tment . Loretta S t e u r d i v a n t ,

p r e g n a n t  a n d  a t  h i g h  r i s k ,  s o u g h t  a n  o b s t e t r i c i a n ,  w a s  u n a b l e
,

t o  f i n d  o n e  u n t i l  h e r  s e v e n t h  m o n t h . She  was  more  for tuna te

than two other pregnant women. Lynette  Paulansky  was  unable  tc

o b t a i n  r e g u l a r  o b s t e t r i c  c a r e  i n  h e r  f i r s t  f o u r  m o n t h s  o f

pregnancy . Some  doct0r.s r e f u s e d  h e r  a n d  o t h e r s  o f f e r e d

appoin tments  some weeks  in  the  fu ture . Gwendolyn Williams

n e v e r  f o u n d  a  r e g u l a r  o b s t e t r i c i a n ,  a n d  s i n c e  t h e  b i r t h  o f  h e r

d a u g h t e r  h a s  f o u n d  n o  p e d i a t r i c i a n  e i t h e r  f o r  h e r  d a u g h t e r  o r

h e r  n i n e - y e a r - o l d  s o n .

The Plan, t h e  p l a i n t i f f s  s a y , damages class members becaust

i t  f a i l s  t o  p r o v i d e  t h e m  w i t h  t h e  o p p o r t u n i t y  t o  s e c u r e  m e d i c a l

s e r v i c e s  a n d  b e c a u s e  c l a s s  m e m b e r s  a r e  n o t  a c t u a l l y  r e c e i v i n g

s e r v i c e s  ( o r  a r e  p a y i n g  f o r  t h e m  d e s p i t e  t h e i r  r i g h t  t o  h a v e

Medica id  pay) .

T h e  D i r e c t o r  o f  P u b l i c  A i d  s e e k s  d i s m i s s a l . I  c o n s i d e r e d

t h e  a r g u m e n t s  s e r i a t i m .

D o  c l a s s  m e m b e r s  h a v e  s t a n d i n g ,  p e r s o n a l  s t a n d i n g  t o

e n f o r c e  e q u a l  a c c e s s  i n  a m o u n t , s c o p e  a n d  d u r a t i o n  c l a i m s ?

T h e  D i r e c t o r  s a y s  t h e s e  p l a i n t i f f s  l a c k  s t a n d i n g  t o  s u e
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u n d e r  t h e  a p p r o p r i a t e  s e c t i o n s  i n  p a r t  b e c a u s e  t h e y  a l l e g e  n o

i n j u r y  t h a t  c a n  b e  r e d r e s s e d  h e r e . N o  i n j u r y  t o  b e  r e d r e s s e d , ’

n o  c a s e  o r  c o n t r o v e r s y .

T h e  p r o b l e m  f o r  t h e s e  p l a i n t i f f s  i s  t h e  f a i l u r e  o f  a n

a l l e g a t i o n  t o  s h o w  t h a t  r e i m b u r s e m e n t  r a t e s  a r e  t h e  c a u s e  o f

t h e i r  t r a v a i l . The  ra tes  may be  adequate ,  for  example ,  about

w h a t  p r i v a t e  i n s u r e r s  p a y , b u t  t h e  d e l a y  o r  h a s s l e  i n  g e t t i n g

them, for  which  the  defendant  may not  be  respons ib le ,  may de te r

d o c t o r s .

T h e  c o m p l a i n t ,  i n c i d e n t a l l y , d o e s  s a y  t h a t  t h e  P l a n  m u s t  :

p rovide  methods  and  procedures  for  payment  and  ensure  equal

a c c e s s  a n d  t h a t  t h e  d e f e n d a n t  h a s  f a i l e d  t o  d o  t h i s  a s  w e l l .

Or  doc tors ’ a t t i t u d e s  t o w a r d s  M e d i c a i d  r e c i p i e n t s  m a y  b e  a

f a c t o r .  O r , m o s t  s i g n i f i c a n t l y , t h e r e  i s  n o t  m u c h  o f  a n

a l l e g a t i o n  t h a t  m e m b e r s  o f  t h e  g e n e r a l  p o p u l a t i o n  f a r e  better

w i t h  d o c t o r s  t h a n  d o  t h e  p l a i n t i f f s ,  a l t h o u g h  o n e  c a n  i n f e r

f r o m  M e m i s o v s k i ’ s  e x p e r i e n c e  t h a t  t h i s  i s  t h e  c a s e .

T h e  D i r e c t o r ’ s  a r g u m e n t  i s  t h a t  t h e r e  i s  n o  c a u s a t i o n  h e r e .

T h e  D i r e c t o r  d o e s  n o t  c h a l l e n g e , a s  I  r e a d  t h e  D i r e c t o r ’ s

c h a l l e n g e , t h e  s t a n d i n g  o f  Hedicaid  r e c i p i e n t s  i n  g e n e r a l  t o

s u e  o n  t h e  g r o u n d s  t h a t  t h e y  h a v e  b e e n  d e n i e d  s e r v i c e s  b e c a u s e

o f  a  p l a n . A n d  t h e r e  a r e  o p i n i o n s  t h a t  i n d i c a t e  t h e y  h a v e  suc1

s t a n d i n g . Persons  denied  benef i t s  under  government  programs

u s u a l l y  g e t  p a s t  t h e  c o u r t r o o m  d o o r . I  t h i n k  t h a t  i s  c l e a r l y

t h e  p r o p e r  r e a d i n g  o f  L u j a n  v .  D e f e n d e r s  o f  w i l d l i f e ,  1 1 2
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Supreme Court  2130.

N o t  r e c e i v i n g  n e c e s s a r y  m e d i c a l  t r e a t m e n t  i s  a  l e g a l l y

c o g n i z a b l e  i n j u r y , a l t h o u g h  t h a t  p r e c i s e  i n j u r y  m a y  b e  o n e  t h a t

m u s t  b e  p u r s u e d  b y  r e m e d i e s  u n d e r  t h e  P l a n .  S o ,  t o o ,  I  t h i n k

i s  t h e  l o s t  o p p o r t u n i t y  t o  s e c u r e  m e d i c a l  s e r v i c e s . I  t h i n k

l o s t  o p p o r t u n i t y  i s  a  c o g n i z a b l e  i n j u r y .

I n  t h i s  c a s e  causgtion  i s  a d e q u a t e l y  p l e d . P a r t  o f  i t  i s

b a s e d  o n  t h e  d e t a i l  o f  s p e c i f i c  a l l e g a t i o n s ,  a n d  p a r t  o f  i t ,  ]t

t h i n k , i s  b a s e d  m o r e  o n  t h e  h i s t o r i c a l  c o n t e x t  i n  w h i c h  t h i s

c a s e  i s  p l e d . Y o u  r e a l l y  d o  n o t  n e e d  t o  s a y  a  l o t  t o  s u s t a i n

( a t  a  p l e a d i n g  s t a g e )  t h e  i n f e r e n c e s  t h a t  s e r v i c e s  a r e  l a c k i n g

because  there  i s  no t  enough money of fered  prompt ly  enough- to

p a y  f o r  t h e m .

T h i s  b a s i c  p r e m i s e  o f  e c o n o m i c  o r g a n i z a t i o n  i s  i m p l i c i t  i n

much law. I  d o n ’ t  k n o w  t h a t  p l a i n t i f f s  i n  t h e s e  c a s e s  a r e

o f t e n  g r e a t  e n t h u s i a s t s  o f  t h e  l a w  i n  e c o n o m i c s  m o v e m e n t ,  b u t

t h e  t r u t h  o f  t h e  m a t t e r  i s  t h a t  t h e  .recognition t h a t  b e n e f i t  i s

w h a t  - - monetary  benef i t  i s  what  dr ives  much human ac t ion ,  and

t h a t  t h i s  i s  i m p l i c i t  i n  t h e  l a w  i s  w h a t  I  t h i n k  s u s t a i n s  t h i s

c o m p l a i n t .

T h a t  t h e r e  m a y  b e  o t h e r  c o n t r i b u t i n g  c a u s e s  d o e s  n o t

d e s t r o y  t h e  v a l i d i t y  o f  t h e  c l a i m  a s  p l e d ,  n o r  d o e s  i t  r e n d e r

t h e  c l a i m  n o n r e d r e s s a b l e . I t  i s  t r u e  t h a t  m o r e  r e i m b u r s e m e n t

o r  f a s t e r  r e i m b u r s e m e n t  m a y  n o t  e n s u r e  t o  a l l  c l a s s  m e m b e r s  the

r e c e i p t  o f  all a p p r o p r i a t e  m e d i c a l  t r e a t m e n t ,  b u t  i t  i s  h i g h l y
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1 l ike ly  to ensure  i t s  rece ip t  by  some who now have  none  and  i t

2 i s  d i f f i c u l t  t o  s e e  h o w  i t  w o u l d  f a i l  t o  i m p r o v e  t h e  c l a s s

3 members’ o p p o r t u n i t y  f o r  s u c h  s e r v i c e s .

4 I  a l so  address  the  ques t ion  of  whether  c lass  members  have

5 p e r s o n a l  s t a n d i n g  t o  s u e  o v e r  s c r e e n i n g  a n d  c o r r e c t i o n

6 programs. I t  i s  t r u e  t h a t  p h y s i c a l  h a r m  h a s  n o t  b e e n  a l l e g e d ,

7 b u t  i t  h a s  b e e n  a l l e g e d  t h a t  t h e r e  i s  n o  o p p o r t u n i t y  t o

8 p a r t i c i p a t e  i n  a n  early s c r e e n i n g  p r o g r a m  a n d  t h i s  i s  a n  injuq

9 t h a t  c a n  b e  t h e  b a s i s  o f  a  s u i t  a s  i t  w a s  i n  S t a n t o n  v .  B o n d .

10 I  r e c o g n i z e  t h a t  t h e r e  i s  s u b s e q u e n t  l a w  t h a t  c a s t s  s o m e . ’

11 d o u b t  u p o n  t h e  p r e c i s e  h o l d i n g  o f  S t a n t o n  v. B o n d ,  b u t  i t  d o e s

12 n o t  e r o d e  i t  c o m p l e t e l y ; a n d  i f  i t  i s  n o t  e r o d e d  c o m p l e t e l y ,  I

13 a m  o b l i g e d  t o  f o l l o w  i t . A n d  e v e n  i f  t h i s  w e r e  n o t  e n o u g h ,  i t

14 h a s  b e e n  a l l e g e d  t h a t  t w o  c h i l d r e n , one a newborn and one nine

15 y e a r s  o f  a g e , h a v e  n o t  r e c e i v e d  s c r e e n i n g ,  a n d  t h e  s c r e e n i n g  i s

16 s p e c i f i c a l l y  a l l e g e d  i n  t h e  c a s e  o f  t h e  n e w b o r n  t o  b e  m e d i c a l 1 1

17 n e c e s s a r y . A n  o r d e r  r e q u i r i n g  t h e  e s t a b l i s h m e n t  o f  a  screenin!

18 a n d  c o r r e c t i o n  p r o g r a m  w o u l d  r e d r e s s  t h e s e  i n j u r i e s .

19 H a v i n g  r e a c h e d  t h e  q u e s t i o n  o f  s t a n d i n g ,  I  h a v e  t o  a d d r e s s ,

20 I  t h i n k , s e v e r a l  o t h e r  i s s u e s .

21 T h e  f i r s t  q u e s t i o n  i s  g i v e n  t h e  s t a t u t e  a n d  w h a t  i t  s a y s ,

22 a r e  t h e s e  c l a s s  m e m b e r s  i n t e n d e d  b e n e f i c i a r i e s ’ o f  t h e  s t a t u t e ?

23 I f  t h e y  a r e  n o t , w h a t e v e r  t h e i r  p e r s o n a l  i n j u r y  a n d  p e r s o n a l

24 l o s s  i s , t h e  l a w s u i t  d i e s . T h e  D i r e c t o r  l o o k s  t o  t h e  h i s t o r y

25 t o  r e a c h  i t s  c o n c l u s i o n  t h a t  t h e  c l a s s  m e m b e r s  a r e  n o t  i n t e n d e d
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b e n e f i c i a r i e s  o f  t h e  p a r t i c u l a r  s e c t i o n  (a)(30)(A 1 of the

s t a t u t e .

8

In  1968 the  Direc tor  says  Congress  a l lowed Medica id

r e c i p i e n t s  f r e e d o m  t o  c h o o s e  t h e i r  o w n  m e d i c a l  p r o f e s s i o n a l s

a n d  a l l o w e d  S t a t e s  t o  p a y  t h e  r e c i p i e n t  d i r e c t l y . To ensure

a g a i n s t  u n n e c e s s a r y  u s e  o f  m e d i c a l  s e r v i c e s  a n d  u n r e a s o n a b l e

c h a r g e s , C o n g r e s s  d i r e c t e d  t h e  S t a t e s  t o  p r o v i d e  m e t h o d s  a n d
,

p r o c e d u r e s  t o  p r e v e n t  s u c h  a b u s e s . I t  t u r n e d  o u t ,  a s  i t  w a s ,

t h a t  t h e  f r e e d o m  o f  c h o i c e  i n c r e a s e d  c o s t s  S O  t h a t  C o n g r e s s  i n

1 9 8 1  i n c r e a s e d  t h e  p o w e r  o f  S t a t e s  t o  d e c i d e  t h e m s e l v e s  w h a t

were  reasonable  charges . In  1968 and  1981 the  S ta tes ’  power  tl

c o n t r o l  c o s t s  w a s  i m b e d e d  i n  (a1(30). I t  w a s  n o t  u n t i l  1 9 8 1

t h a t  t h e  e q u a l  a c c e s s  l a n g u a g e  w a s  a d d e d . T h e  S t a t e s  w e r e  “to

a s s u r e  t h a t  p a y m e n t s  a r e  c o n s i s t e n t  w i t h  e f f i c i e n c y ,  e c o n o m y

a n d  q u a l i t y  o f  c a r e . ” That  language  appeared  previous ly  and

t h a t  w a s  t h e  l a n g u a g e  i t  g a v e  t h e  S t a t e  t o  d e c i d e  w h a t  we-re

r e a s o n a b l e  c h a r g e s .

Congress  added  in  1989 the  fo l lowing  language  wi th  respec t

to  the  payments : “ a n d  a r e  s u f f i c i e n t  t o  e n l i s t  e n o u g h

p r o v i d e r s  s o  t h a t  c a r e a n d  s e r v i c e s  a r e  a v a i l a b l e  a t  l e a s t  t o

t h e  e x t e n t  t h a t  s u c h  c a r e  a n d  s e r v i c e s  a r e  a v a i l a b l e  t o  t h e

g e n e r a l  p o p u l a t i o n  i n  t h e  g e o g r a p h i c  a r e a . ”

F r o m  t h i s  t h e  D i r e c t o r  c o n c l u d e s  t h e  s e c t i o n  h a s  j u s t  t w o

i n t e n d e d  b e n e f i c i a r i e s : t h e  S t a t e s  a n d  m e d i c a l  s e r v i c e

p r o v i d e r s . R e c i p i e n t s  m a y  b e  t h e  i n t e n d e d  d i r e c t  beneficiarie:
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9

o f  t h e  M e d i c a i d  A c t  a s  a  w h o l e ,  b u t  w e r e  n o t  d i r e c t

b e n e f i c i a r i e s  u n d e r  1396a(30)(A).

T h e  f o r c e  of  t h i s  a r g u m e n t  l a r g e l y  e s c a p e s  m e . I t  i s  t r u e

t h a t  t h e  c o u r t s  h a v e  h e l d  t h a t  m e d i c a l  p r o v i d e r s  a r e  i n t e n d e d

b e n e f i c i a r i e s  a n d  c a n  s u e  t o  e n f o r c e  (a)(30). I  e x p r e s s  n o

v i e w  o n  t h e  c o r r e c t n e s s  o f  t h a t  d e c i s i o n ,  a n d  I  t h i n k  w h a t e v e r

v i e w s  I  h a v e  a r e  i n s i g n i f i c a n t  i n  t h e  c o n t e x t  o f  t h e  l i t i g a t i o
,

r e g a r d i n g  t h i s  c a s e . But  i t  seems to  me tha t  Medica id

r e c i p i e n t s  h a v e  a  m u c h - s t r o n g e r  c a s e  t h a n  M e d i c a i d  p r o v i d e r s .

T h e  l a n g u a g e  o f  t h e  s t a t u t e  c l e a r l y  s p e a k s  i n  t e r m s  o f  b e n e f i t

t o  t h e  r e c i p i e n t . W h y  t h e  s t a t u t e  w o u l d  s p e a k  i n  t e r m s  o f

s e r v i c e  b e i n g  a v a i l a b l e , why that  language would have been use

b y  C o n g r e s s  i f  i t  d i d  n o t  h a v e  i t s  e y e  o n  t h e  r e c i p i e n t  i s

beyond me. I t  i s  t h e y  w h o  n e e d  t h e  s e r v i c e s .

T h e  D i r e c t o r  c o n c e d e s  t h a t  r e c i p i e n t s  a r e  i n d i r e c t

b e n e f i c i a r i e s ,  b u t  I  t h i n k  i n  t h i s  a r e a  t h e  d i r e c t  a n d  indirec

d i s t i n c t i o n  i s  o f  n o  c o n s e q u e n c e  w h e n  i t  i s  c l e a r ,  a s  I  t h i n k

i t  i s  h e r e , t h a t  t h e  r e c i p i e n t s  a r e  t h e  i n t e n d e d  b e n e f i c i a r i e s

of  the  language  enac ted  by  Congress . N o t h i n g  i n  t h e

l e g i s l a t i v e  h i s t o r y  c a s t s  d o u b t  o n  t h i s  r e a d i n g  o f  t h e  s t a t u t e

I c o n c l u d e  t h a t  i f  t h e r e  i s  a  r i g h t  t o  e n f o r c e  t h e s e

r e q u i r e m e n t s  o f  t h e  M e d i c a i d  A c t ,  t h e  p l a i n t i f f s  h a v e  t h e

s t a n d i n g  t o  a s s e r t  i t .

T h e  n e x t  q u e s t i o n  t o  b e  d e a l t  w i t h  i s  t h e  q u e s t i o n  o f

whether  the  law does  impose  mandatory  dut ies  upon the  Direc tor
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S i n c e  I  f o u n d  t h a t  t h e r e  i s  p e r s o n a l  s t a n d i n g  b y  t h e s e

p a r t i c u l a r  p l a i n t i f f s  a n d  t h e  c l a s s e s  t h e y  r e p r e s e n t  - -  member1
._

o f  t h e  c l a s s e s  t h e y  r e p r e s e n t ,  a n d  - 1  f o u n d  t h a t  t h e  c l a s s

m e m b e r s  a r e  t h e  i n t e n d e d  b e n e f i c i a r i e s ,  t h e  n e x t  q u e s t i o n  i s
.

whether  Congress  imposed  mandatory  dut ies  upon the  Direc tor .

T h e r e  i s , i n c i d e n t a l l y , r e l a t e d  t o  t h i s  i s s u e  t h e  q u e s t i o n

i f  t h e  d u t i e s  a r e  m a n d a t o r y , a r e  t h e y  s u f f i c i e n t l y  s p e c i f i c  t o

b e  j u d i c i a l l y  enforcehble. I  d o  n o t  r e a d  t h e  D i r e c t o r  a s

c h a l l e n g i n g  s u f f i c i e n t  s p e c i f i c i t y , a n d  I  d o  n o t  o n  t h e  f a c e  0:

i t  s e e  t h a t  a n y  o f  t h e s e  d u t i e s ,  i f  t h e y  a r e  m a n d a t o r y ,  a r e  toI

vague  to  lead  to  some reasonably  def inable  remedy.

C o n g r e s s  g e n e r a l l y  m u s t  s p e a k  c l e a r l y  w h e n  i t  i m p o s e s

b i n d i n g  s u b s t a n t i v e  o b l i g a t i o n s  o n  t h e  S t a t e s  a s  a  c o n d i t i o n  o :

the  acceptance  of  federa l  money . That  i s  what  Pennhurs t  v .

Holderman said. I  t h i n k  C o n g r e s s  h a s  d o n e  s o  h e r e . The

l a n g u a g e  t e l l s  t h e  S t a t e  t h a t  t h e y  m u s t  d o  t w o  t h i n g s : .

s a f e g u a r d  a g a i n s t  u n n e c e s s a r y  u t i l i z a t i o n  a n d  a s s u r e  t h a t  t h e

p a y m e n t s  a r e  s u f f i c i e n t  t o  e n l i s t  e n o u g h  p r o v i d e r s  s o  t h a t

s e r v i c e s  a r e  a v a i l a b l e  u n d e r  t h e  P l a n , a t  l e a s t  t o  t h e  e x t e n t

t h a t  t h e y  a r e  a v a i l a b l e  t o  t h e  g e n e r a l  p o p u l a t i o n .

I  l e a v e  a s i d e  t h e  q u e s t i o n  t h a t  c o u l d  b e  r a i s e d  a f t e r  t h e

p l e a d i n g s  s t a g e  a s  t o  w h e t h e r  t h o s e  t w o  t h i n g s  a r e  i n  f a c t

c o n s i s t e n t . Congress  sa id  you  could  do  both ,  and  absent  be ing

s h o w n  t h a t  i t  i s  a  f u t i l e ’ e x e r c i s e , I  t h i n k  t h e  p l a i n t i f f s  c a n

p l e a d  t h i s  c l a i m .



1 T h e  S u p r e m e  C o u r t  h a s  f o u n d  t h a t  p r o v i s i o n s  o f  t h i s  s o r t  i

2
,;ii;

3

4
.

5
i‘

6

7

8 and amount, scope  and’dura t ion  a re  to  be  compared . The

9 s t a n d a r d  of  c o m p l i a n c e  h e r e  i s  m o r e  d e f i n i t e  t h a n  i t  w a s  i n

10 W i l d e r . xt i s  t r u e  t h a t  W i l d e r  i s  n o t  n o w  t h e  c a s e  i t  w a s  w h e

11 i t  was  dec ided ,  bu t  a narrow reading  of  Wilder  does  surv ive

12 S u t e r  v. A r t i s t  M . a n d  t h e  p l a i n t i f f s ’ t h e o r y  f a l l s  w e l l  withi

13 t h a t  n a r r o w  r e a d i n g .

14 H a v i n g  f o u n d  t h e r e  a r e  m a n d a t o r y  d u t i e s ,  t h e  n e x t  q u e s t i o n

15 i s  w h e t h e r  C o n g r e s s  h a s  f o r e c l o s e d  t h e  u s e  o f  t h e  t y p i c a l  f o r m

16 of  enforcement ,  Sec t ion  1983, h a s  f o r e c l o s e d  t h e  u s e  o f  1 9 8 3

17 for  enforcement  of Sect ion  1396a .

18 T h e  D i r e c t o r  s a y s  t h a t  C o n g r e s s  i n t e n d e d  t h e  S t a t e s  t o

19 propose  a  p lan  for  the  rev iew and  approval  by  the  Secretary of

20 Heal th ,  Educa t ion  6 Welfare  when the  depar tment  was  so  named.

21 I t  i s  now Heal th  & Human Services . I n  t h i s  c a s e  t h e  S t a t e  h a s

22 d o n e  s o  a n d  t h e  S e c r e t a r y  h a s  a p p r o v e d  it. If.there  i s

23 something  wrong wi th  the  P lan , i t  i s  t h e  j o b  o f  t h e  S e c r e t a r y

24 t o  s a y  s o , n o t  t h e  j o b  o f  t h e  C o u r t . Approval  by  the

25 S e c r e t a r y , s a y s  t h e  D i r e c t o r ,  i s  t h e  finpl w o r d .

11

t h i s  v e r y  l a w  a r e  m a n d a t o r y . T h e y  d i d  s o  i n  W i l d e r  v .  Virgini

H o s p i t a l  A s s o c i a t i o n .

T h e  D i r e c t o r ,  a s  I  n o t e d , h a s  n o t  a r g u e d  t h a t  t h e  d u t i e s

a r e  i n s u f f i c i e n t l y  s p e c i f i c . T h e  s t a n d a r d s  a r e  m e a s u r a b l e ,

a l t h o u g h  t h e r e  i s  r o o m  t o  a r g u e  o v e r  w h a t  i s  t o  b e  i n c l u d e d  in

a r r i v i n g  a t  a  b e n c h m a r k  a g a i n s t  w h i c h  a c c e s s  i s  t o  b e  c o m p a r e d
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13

e x c e p t  t h e  p l a i n t i f f s ’ a r g u m e n t s  a r e  s t r o n g e r  w i t h  r e s p e c t  t o

t h e  m a n d a t o r y  n a t u r e  o f  t h e  d u t i e s  t o  p r o v i d e  e a r l y  s c r e e n i n g ,

a n d  t h e y  a r e  a l s o  m o r e  s p e c i f i c  w i t h  r e s p e c t  t o  t h e  b e n c h m a r k

t o  b e  u s e d  i n  a s c e r t a i n i n g  a m o u n t ,  s c o p e  a n d  d u r a t i o n .

I  n o t e  t h a t  I  r e j e c t  t h e  c h a l l e n g e  o f  t h e  c o m p l a i n t  o n  t h e

g r o u n d s  o f  f a i l u r e  t o  a l l e g e  v e n u e  a n d  I d e n y  t h e  m o t i o n  t o

s t r i k e . T h e  p r u d e n t i a l  l i m i t s  u p o n  s t a n d i n g  a r e

i n a p p r o p r i a t e l y  applikd i n  a  c a s e  w h e r e  t h e  p l a i n t i f f s  a r e

e n t i t l e d  t o  s u e  u n d e r  1 9 8 3 .

In  g iv ing my opinion, I g i v e  m y  o p i n i o n  c l e a r l y  b a s e d  o n  ..

t h e  f a c t  t h a t  w e  a r e  a t  t h e  p l e a d i n g  s t a g e . O n  a  f u l l e r  r e c o r d

s o m e  o f  t h e  d e f e n d a n t ’ s  a r g u m e n t s  m a y  y e t  p r e v a i l . T h e  t r u t h

i s  t h a t  t h i s  c l a i m  o u g h t  n o t  t o  be p r e c l u d e d  a t  t h e  p l e a d i n g

s t a g e . T h e  a l l e g a t i o n s  a r e  s u f f i c i e n t ,  a n d  i t  i s  q u i t e  c l e a r

t h a t  t h e r e  a r e  s o m e  a l l e g a t i o n s  a t  l e a s t ,  I  s u p p o s e ,  t h a t  e v e n

t h e  D i r e c t o r  i n  a  c a s e  w h e r e  t h e  D i r e c t o r  I  t h i n k  h a s  s o m e

q u a r r e l s  w i t h  t h e  f a c t u a l  a l l e g a t i o n s ,  w h e r e  e v e n  t h e  D i r e c t o r

w o u l d  c o n c e d e  e n f o r c e a b i l i t y  o f  t h e s e  l a w s . I  very  much doubt ,

for  example , i f  a  D i r e c t o r  h a d  d e c i d e d  t h a t  t h e  r e i m b u r s e m e n t

r a t e  f o r  o b s t e t r i c  a n d  p e d i a t r i c  s e r v i c e s  w a s  a  d o l l a r  a n  h o u r ,

we would  be  dea l ing  under  these  c i rcumstances  in  mot ions  to

d i s m i s s . .m

I ’m a lso  aware , a s  I ’ v e  i n d i c a t e d , t h a t  i t  m a y  b e  t h a t  t h e

w i l d e r  c a s e , which  i s  very  impor tan t  to  my conclus ion  here, has

i n  f a c t  n o t  s u r v i v e d  suter  v .  A r t i s t  M., .but t h e  t r u t h  is that
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w h i l e  t h e  t w o  d i s s e n t e r s  i n  Suter v . A r t i s t  M .  s a i d  i t  d i d  n o t

t h e  s e v e n  i n  t h e  m a j o r i t y  i n d i c a t e d  t h a t  t h e  c a s e  w a s  t o  b e

d i s t i n g u i s h e d  a n d  n o t  o v e r r u l e d , a n d  i n  m y  p o s i t i o n  I h a v e  t o

f o l l o w  t h e  s e v e n  a n d  n o t  t h e  t w o .

T h e  m i n u t e s  o r d e r  w i l l  r e a d  t h a t  f o r  t h e  r e a s o n s  s t a t e d  i n

o p e n  c o u r t  t h e  m o t i o n  t o  d i s m i s s  t h e  c o m p l a i n t  i s  d e n i e d .

Counse l .

MR. SOLTMAN:, Your Honor, as a procedural matter, we

a r e  c u r r e n t l y  o p e r a t i n g  u n d e r  a  s t a y  o f  d i s c o v e r y  w h i c h  Y o u r

H o n o r  e n t e r e d  p e n d i n g  r e s o l u t i o n  o f  t h e  m o t i o n  to d i s m i s s .

THE COURT: R igh t , which  I am now going to  l i f t .

MR. SOLTMAN: Thank you, Judge. Would the minute

o r d e r  r e f l e c t  t h a t  a s  w e l l ?

THE COURT : T h e  m i n u t e  o r d e r  w i l l  r e f l e c t  t h e  s t a y  o f

d iscovery  i s  now ended .

MR. HUSTON: May we have 20 days to answer the

complaint ,  Your Honor?

THE COURT : S u r e .

What  k ind  of  d iscovery  are  you going  to  be  involved  in?

MR. SOLTMAN: Judge , s u b s t a n t i a l  d i s c o v e r y .  M y

recol lec t ion  f rom your  remarks  a t  the t ime of  the  reques t  for

the  s tay  was  tha t  they  were  a long  the l ines  of  i f  the motion  tc

dismiss  was  denied ,  d i scovery  would  be  expedi ted  in  Some

f a s h i o n .

THE COURT: R i g h t .
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HR. SOLTMAN: I  don’ t  know - - t h i s  d i s c o v e r y  h a s  b e e n

p e n d i n g , I b e l i e v e , about<five months now, and I  don’t  know

w h a t  t h e  d e f e n d a n t ’ s  i n t e n t i o n s  a r e ,  b u t  I  t h i n k  e x p e d i t e d

d i s c o v e r y  i s  c r u c i a l  h e r e .

THE COURT: M y  o n e  c o n c e r n  i s  t h a t  i t  i6 q u i t e

p o s s i b l e  i n  t h i s  c a s e ,  i n d e e d ,  a s  I v i e w  t h i s  c o m p l a i n t ,  t h a t

y o u  w i l l  n o t  b e  a b l e  t o  m a k e  a  c a s e  s o l e l y  f r o m  w h a t  y o u  g e t

f r o m  t h e  d e f e n d a n t , bicause  a s  I u n d e r s t a n d  y o u r  t h e o r y  o f  thil

c a s e , w i t h  o n e  e x c e p t i o n  - - a n d  t h a t ’ s  e a r l y  s c r e e n i n g  - -

y o u ’ r e  g o i n g  - - a l l  o f  t h e s e  c o m p l a i n t s  - -  b o t h  o f  t h e  o t h e r  ’

c a u s e s  o f  a c t i o n  d e p e n d  o n  c o m p a r a t i v e  s t a n d a r d s ,  t h a t  i s  t o

say  you  have  to  look  a t  what ’s  happening  under  the  P lan  and  yet

h a v e  t o  e s t a b l i s h  t h a t  i t  d o e s  n o t  m e e t  c e r t a i n  s t a n d a r d s ,  i n

o n e  c a s e  t h e  g e n e r a l  p o p u l a t i o n  a n d  i n  t h e  o t h e r  c a s e  o t h e r

M e d i c a i d  r e c i p i e n t s .

Now, maybe  you  can  prove  amount ,  scope  and  dura t ion  of

o t h e r  - - c a r e  r e c e i v e d  b y  o t h e r  M e d i c a i d  r e c i p i e n t s  f r o m  t h e

records  of  the  Depar tment  of  Publ ic  Aid ,  but on the  o ther  s ide

I  t h i n k  y o u  m i g h t  p o s s i b l y  h a v e  s o m e  d i f f i c u l t i e s . Maybe they

h a v e  d o n e  s o m e  s t u d i e s ,  b u t  - -

MR. SOLTMAN: Judge , w e  h a v e  a s k e d  f o r  t h o s e ,  i f  they

have them. I  w o u l d  a l s o  p o i n t  o u t  t h a t  w i t h  r e s p e c t  t o  the-

amount, d u r a t i o n  a n d  s c o p e  claims,‘therc  a r e  p a r t s  o f  t h o s e

w h i c h  a r e  n o t  d e p e n d e n t  o n  o t h e r  M e d i c a i d  r e c i p i e n t s ,  b u t

r a t h e r  a m o u n t , d u r a t i o n  a n d  s c o p e  r e a s o n a b l y  s u f f i c i e n t  t o

L
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a c h i e v e  t h e  p u r p o s e  o f  t h e  s e r v i c e  p r o v i d e d .

I n  a n y  e v e n t , I  th ink  we do  need  a  d iscovery  schedule  here

I  h a v e  n o  i d e a  w h a t  t h e  d e f e n d a n t ’ s  t i m i n g  i s ,  b u t  w e  d o  n e e d

i t  e x p e d i t e d .

HR. HUSTON: At  th i s  po in t ,  Your  Honor ,  we  have  to

t a k e  a  l o o k  a t  t h e  c o m p l a i n t . I  have  to  confer  wi th  my

c l i e n t s . I f  w e  w a n t  t o  s e t  a  s t a t u s - -  s e t  a  f u r t h e r  d i s c o v e r ,

s c h e d u l e , t h a t  w o u l d  6e f i n e .

THE COURT: What  you’re  going  to  do  i s  you’re  going  tl

come back in two weeks and tell  me. My assumpt ion  i s  the

D i r e c t o r  i s  g o i n g  t o  h a v e  t o  s u r r e n d e r  w h a t e v e r  d o c u m e n t s  there

w e r e  w h i c h  u n d e r l a y  t h e  d r a f t i n g  o f  t h e  P l a n  e x c e p t  t h o s e ,  o f

c o u r s e , I  g u e s s  t h a t  i n v o l v e  i n t e r n a l  d e b a t e  w i t h i n  t h e  a g e n c y

And, f r a n k l y , I  t h i n k  y o u r  o p p o n e n t  h a s  t o  l o o k  a t  t h a t  f i r s t .

He’s  go t  to  unders tand  why you  adopted  the  P lan  you  adopted.anl

w h a t  y o u r  j u s t i f i c a t i o n  f o r  i t  i s .

MR. HUSTON: I  d o n ’ t  k n o w  i f  h e ’ s  a s k e d  f o r  t h a t  i n

h i s  d i s c o v e r y .

THE COURT: Have you?

HR. SOLTHAN: The discovery is  voluminous,  Your Honor.

I  mean we have  asked  for  every th ing  re la ted  to  both

p r o v i s i o n  - - t o  a l l  t h e  c l a i m s .

THE COURT: A l l  r i g h t . Confer  wi th  each  o ther  and

come back to see me in two weeks.

THE CLERK: November 3rd.
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XR. HUSTON: Your Honor, w e ’ r e  g o i n g  t o  b e  o n  electic

d u t y .

THE COURT: T h e  4 t h .

MR. HUSTON: Thank you, Your Honor.

HR. SOLTMAN: Thank you, Judge.

l * l t l t l l l l l
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