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IN THE SUPERIOR COURT OF THE STATE OF CALIFORNIA
IN AND FOR THE COUNTY OF SAN MATEO

REVERSE MORTGAGE CASES

The SAN MATEO COUNTY PUBLIC GUARDIAN
as special administrator of the estate of BERTA A.
GRAY, GEORGE GOODRICH, an individual, and
BARBARA DeVRIES as conservator of estate of
TERESITA 0. ZALBIDEA v. TRANSAMERICA
CORPORATION, et al.

WALKER, as personal representative etc. v.
TRANSAMERICA CORPORATION, &t al.

HEAD, as executor and court-appointed special
administrator of the estate of CRANDELL v.
TRANSAMERICA CORPORATION, et al.

JUDICIAL COUNCIL
COORDINATION PROC. No. 406 1

SAN MATEO CO. SUPERIOR
Case No. 405495

SAN MATEO CO. SUPERIOR
Case No. 406465

SAN FRANCISCO CO. SUPERIOR
Case No. 997850

CLASS ACTION

NOTICE OF ENTRY OF
ORDER DENYING
DEFENDANTS PETITIONS TO
COMPEL ARBITRATION

TO ALL PARTIES AND TO THEIR ATTORNEY S OF RECORD:
Attached hereto as Exhibit “A” is a copy of the Order Denying Defendants’ Petitions to
Compel Arbitration, entered and filed by the Court on January 18, 2000.

DATED: February 2, 2000

NOTICE OF ENTRY OF ORDER DENYING DEFS PETITIONS TO COMPEL ARBITRATION
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[Counsel Listed on Signature Page]

Coordination Proceeding Specia Title
(Rule1550(b))

REVERSE MORTGAGE CASES

FILED

SAN MATEQ COUNTY

JAN 18 2000

DEPUTY CLERK

\

SUPERIOR COURT OF THE STATE OF CALIFORNIA
IN AND FOR THE COUNTY OF SAN MATEO

JUDICIAL COUNCIL COORDINATION
PROCEEDING No. 406 1

CLASS ACTION

AJ.L CASES

This Document Relates to:

) ORDER DENYING DEFENDANTS’
) PETITIONS TO COMPEL

) ARBITRATION
)
)
)

The Hon. Carol L. Mittlesteadt
Coordination Trial Judge

—063.TAM,

ORDER DENYMG DEFENDANTS’ PETITIONS TO COMPEL ARBITRATION




1 On December 23, 1999, this matter came to be heard upon defendant Transamerica
2 | Homefirst, Inc.’s Verified Petitions to Compel Arbitration and Motion to Dismiss or Stay

3| Proceedings, filed in each of the three following Coordinated Actions:

4 1 M County Publi ian. nservator of Person E f

5] Berta A. Gray. et al. v. TransamericaCorporation, et al., San Mateo Superior Court, Case

6| No. 405495 ("Gray");

7 2

8 ]| Transamerica Corporation, et a., San Francisco Superior Court, Case No. 997850 (“Head'); and
9 3. me B. Walk nal Repr lve etc, v, Tr i

1C || Comoration. et a., San Mateo Superior Court, Case No. 406465 (“\Walker").

11 Upon consideration of all pleadings, motions, petitions, and accompanying papers
12| filed in connection therewith, and after the hearing on December 23, 1999, attended by counsel
13| for dl parties, IT ISHEREBY ORDERED AND ADJUDGED as follows:

14 1. The arbitration clauses contained within the Deeds of Trust and the Loan
15 Agreement and Note drafted by defendant Transamerica HomeFirst, Inc., and at
16 issue n al three of the Coordinated Actions, are unconscionable and therefore
17 unenforceable under California state law and applicable federa law; )
18 2. Accordingly, the Petitions to Compel Arbitration and Motion to Dismiss or Stay
16 Proceedings, filed in each of the three following Coordinated Actions by defendant
2( Transamexica HomeFirst are each hereby DENIED.
21 3. Further, the Verified Petitions to Compel Arbitration and Motion to Dismiss or
2z Stay Proceedings, filed by defendant Transamerica Corporation in each of the three
2 Coordinated Actions are each hereby DENIED,;
2 4, Further, the Motion by Defendant Metropolitan Life Insurance Company to
25 Compel Arbitration to the Extent Arbitration Is Ordered as to the Claims Against
2€ Homefirst filed by defendant Metropolitan Life Insurance Company in the Gray
27 and Walker cases are each hereby DENIED;
28
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6l proceedings held on December 23, 1999 in these Coordinated Actions setting forth the Court’s
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easoning for its ruling.

Dated:

S.

- By virtue of the foregoing, any issues concerning classwide arbitration, the
arbitrability of Plaintiffs’ statutory claims, and/or MetLife’s standing to compel

arbitration, are hereby deemed moot.

Attached hereto as Exhibit “A” is a true and correct copy of the transcript of the

IT IS SO ORDERED.

Dated:

fafoo Lol Tt

The Honorable Carol L. Mittlesteadt
Coordination Trial Judge

APPROVED AS TO FORM:

|. 4-00

By:

[ Michael W. Sobol

Elizabeth J. Cabradr (State Bar No. 083 15 1)

William Bernstein (State Bar No. 065200)

Joseph R. Saven (State Bar No. 130064)

Michael W. Sobol (State Bar No. 194857)

Caryn Becker (State Bar No. 196947)

LIEFF, CABRASER, HEIMANN &
BERNSTEIN, LLP

Embarcadero Center We<t,

275 Battery Street, 30th Floor

San Francisco, California 9411 1-3339

Telephone: (415) 956-1000

Counsel for Plaintiff Head and Class
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| Dated: __ _ J ILJ( cC
2 P o
3 /
By~ A L\r/\’“
4 (/ Piall P McCarthy” |/ N\ -
° Joseph W. Cotghett (State No. 36324)
Bruce L. Simon(State Bar No., 96241
6 Niall P, McCarthy >160175)
. COTCHETT, PITRE & SIMON
San Francisco Airport Office Center
9 840 Malcolm Rd., Suite 200
Burlingame, California 94101
g Telephone: (650) 697-6000
1C
11 Counsd for Plaintiff Gray and Class
12| Dated:
13
1< By‘
i Robert S. Jaret
Phillip A. Jaret (State Bar No. 092212) .
1¢ Robert S, Jaret (State Bar No. 124876)
. Philip R. Soderquist (State Bar'No.125219)
¥ JARET & JARET .
_ 351 California Street, Suite 650
L San Francisco, California 94104
1 Telephone: (415) 362-3435
” Counsdl for Plaintiff Head and Class
2)
2
2.
2.
2
2
2
2
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Dated:

Dated:

DAS TAM.

By:

Nial P. McCarthy

Joseph W Cotchett (State No. 36324)
Bruce L. Simon (State Bar No. 96241)
Nidl P. McCarthy (State Bar No. 160175)
COTCHETT, PITRE & SIMON

San Francisco Airport Office Center

840 Malcolm Rd., Suite 200

Burlingame, Cdifornia 94101

Telephone: (650) 697-6000

Counsd for Plainriff Gray and Class

(/5760

s Rteh- O

Rogrt/S’ Jare(

Phillip A. Jaret (State Bar No. 092212)
Robert S. Jaret (State Bar No. 124876)
Philip R. Soderquis: (State Bar No. 1252 19)
JARET & JARET

35 1 Cdifornia Street, Suite 650

San Francisco, California 94 104
Telephone: (415) X2-3435

Counsel for Plaintiff Head and Class
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Dared:

Dated:

4~

Dy b

Steven L. Dylina /

Steven L. Dylina (State Bar No. 76301)
Deputy Counry Counsel

COUNTY OF SAN MATEO

Hall of Justice.& Records

400 County Center, 3rd-Rlnar
Redwood City, CA 94063

Counsel for Plaintifjf Gray und Class

By:

Anne-Marie Waggoner

Allen Ruby (State Bar No. 47109)
Glen Schafield (State Bar No. 47308)
Anne-Marie Waggoner (State Bar
No. 173407)

RUBY & SCHOFIELD

GO South Market Street, Suite 1500
San Jose, CA $5113-2379
Telephone: (408) 998-8500

Counsel for Plaintiff Walker and Class

By

Ditk M. Schenkkan
Dirk M. Schenkkan

HOWARD, RICE, NEMEROVSKL ET AL.

Three Embarcadero Center, Suite 700
San Frauncisco, CA 94111
Telephone: (415) 434-1600

Counsel for Defendant Transamerica
FHomeFirst

e e —_
ORDER DENYING DEFENDANTS’ PETITIONS To COMPEL ARBITRATION
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Dated:

By:

. Steven L. Dylina
Steven L. Dylina (State Bar No. 76301)
Deputy County Counsel

‘ COUNTY OF SAN MATEO
Hall of Justice & Records
400 County Center, 3rd Floor
Redwood City, CA 94063

( ’ b Counsel for Plaintiff Gray and Class
1 Dated: ! ‘ 5 f' (/(,

I . -

. (

L ! Vo7 / - /

: By A - WU T st tmth
L Anne-Mane WaggonJc;', i ’
L Allen Ruby (State Bar No. 471094)""}"4"':
L Glen Schofield (State Bar No. 47308)

Anne-Marie Waggoner (State Bar
" No. 173407)

- RUBY & SCHOFIELD

1e 60 South Market Street, Suite 1500
San Jose, CA 95113-2379

v Telephone: (408) $98-8500

13 Counsel for Plaintiff Walker and Class

Dated:

1¢

2(
By:

2: Dirk M. Schenkkan

2 Dirk M. Schenkkan

. HOWARD, RICE, NEMEROVSKI, ET AL.

2 Three Embarcadero Center, Suite 700
San Francisco, CA 94111
2 Telephone: (415) 434-1600
2!
2¢ Counsel for Defendant Transamerica
5. HomeFirst
21
063.TaM —4—
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H | Dated:
2 -
3 By:
4 Steven L. Dylina
| Steven L. Dylina (State Bar No. 76301)
-1 Deputy County Counsel
C OF SAN MATEO
6 Hall of Justice & Records
400 county Center, 3rd Floor
7 Redwood City, CA 94063
8
9 Counsel for Plainziff Gray and Class
Dated:
10
11
By: .
12 Anne-Marie Waggoner
13 Allen Ruby (State Bar No. 47109)
Glen Schofield (State Bar No. 47308)
14 Anne-Marie-Waggoner (State Bar
No. 173407)
14 RUBY & SCHOFIELD
60 South Market Street, Suite 1500
1¢ San Jose, CA 95113-2379
. Telephone: (408) 998-8500
'1 Counsdl for Plain! iff Walker and Class
1 o %
| F //( G
20 |
By: L
2 Dirk M. Schenkkan
. Ditk M. Schenkkan
HOWARD, RICE, NEMEROVSKT, ET AL.
23 Three Embarcadero Center, Suite 700
San Francisco, CA 94111
24 Telephone: (415) 434-1600Q
24
26 Counsel for Defendant Transamerica
HomeFirst
2'7
28
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' 1 Dated: 1/5/00
5 ' [T . Yy Z
3 By: Y 7 A A
: it acn
5 Peter G. McAllen
Mary K. Hartigan
6 JONES, DAY, REAVIS & POGUE
555 West Fifth Street
7 suite 4600
Los Angeles, CA 90013-1025
g Telephone: (213) 489-3939
9 Counsel for Defendant Metropolitan Life
Insurance Company
100 Dated:
11
12 By: .
13 Nicole A. Dillingham
Nicole A. Dillingham
14 THELEN, REID & PRIEST, LLP
101 Second Street, Suite1800
15 San Francisco, CA 94105-3601
T Telephone: (415) 371-1211
, Counsel for Defendant Transamerica
17 Corporation .
18
19
20
21
22
23
24
2!
2
2
2!
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Dated:

Dated: j“"‘? ‘l o

STAM
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T-1 20 P. 02/02 Job-325

41537112110202
By: _
Mary K. Hartigan
Peter G. McAllen
Mary K. Hartigan

JONES, DAY, REAVIS & POGUE
555 West Fifth Sneer

suite 4600

Los Angeles, CA 90013-1025
Telephone: (213) 489-3939

Counsel for Defendant Melropolitan Life
Insurance Company ,

By:

Nicoléf Dfllingham
Nigo#e A. Dillingham |
LEN, REID & PRIEST, L.

101 Second Street, Suite 1800
San Francisco, CA 94105-3601

Telephone: (415) 371-1211

Counsel for Defendant Transamerica
Corporation .

ORDER DENYING DEFENDANTS’ PETITIONS TO COWEL ARBITRATION
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[N THE SUPERIOR/ MUNICIPAL COURT OF THE STATE OF CALIFORN A

IN AND FOR THE COUNTY OF SAN NMNATEO

OORDINATION PROCEEDI NG )
JJUDICIAL COUNC L
) COORDINATION PROCEEDI NGS
REVERSE MORTGAGE CASES JNO. 4 0 6 1
)
)

REPORTER' S = TRANSCRI PT

BEFORE: HON. CARCL L. M TTLESTEADT, JUDGE

THURSDAY, DECEMBER 23, 1999

A PPEARANCES:

FOR PLAI NTI FFS: MR. NAILL MC CARTHY

MR M CHAEL SOBOL

MS. ELI ZABETH CABRASER
FOR GRAY PLAI NTI FFS: MR JOSEPH COTCHETT
FOR WALKER PLAI NTI FFS: M5. ANNE- MARI E  WAGGONER
FOR PUBLIC GUARDI AN MR. STEVE DYLI NA
FOR TRANSAMERI CA CORPORATI ON: M5. NI COLE DI LLI NGHAM
FOR METROPOLI TAN LI FE: MR. PETER MC ALLEN
FOR TRANSAMERI CA HOVE: MR. DI RK SCHENKKAN

MR ED MJILLEN
REPORTED BY: SANDRA L. BETTENCOURT l

C.S.R. #3847 Fiue(y
B X

Nz Fimrd &

SANDRA L. BETTENCOURT, C. S.R #3847
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PROCEEDI NGS'

so. SAN FRANCI SCO, CALI FORNI A

THURSDAY, DECEMBER 23, 1999

THE COURT: GOOD MORNI NG, EVERYONE,

THE CLERK THS 1S THE COORDI NATI ON
PROCEEDI NGS SAN NMATEO COUNTY PUBLIC GUARDI AN VERSUS TRANS
AMVERI CA  CORPORATION,  AND VARIQUS CASES.

THE COURT: AND |F COUNSEL WOULD PLEASE
STATE THEIR APPEARANCES FOR THE RECORD.

MR. SCHENKKAN: DI RK SHENKKAN AND ED MJULLEN
FOR THE DEFENDANT TRANS AMERICA,  HOVEFI RST. AND WE HAVE
AGREED TO REFER TO IT AS HOMEFIRST IN THESE PROCEEDI NGS TO
AVO D CONFUSION W TH TRANSAMERI CA CORPCORATI ON.

THE COURT: | HAVE AGREED TO THAT,
COUNSEL, TO CALLING IT HOVEFIRST. AND GOOD MORNING TO
YOU.

MS. DI LLI NGHAM Nl COLE DI LLI NGHAM  FOR  TRANS
AMERI CA  CORPORATI ON.

THE COURT: GOOD MORNI NG  Ms.
DI LLI NGHAM

MR . M ALLEN . PETER MC ALLEN FOR

DEFENDANT  METROPOLI TAN | NSURANCE  COVPANY.

THE COURT: .GOOD MORNING MR MC ALLEN.

—

SANDRA L. BETTENCOURT, C. S.R #3847
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MR.  SOBOL: M CHAEL SOBOL FOR
PLAI NTI FFS, MORRIS HEAD AND CLASS-.

THE COURT: GOOD MORNING MR SOBOL.

MR ' MC CARTHY: NAILL MC CARTHY ON BEHALF
OF PLAINTIFFS SAN MATEO PUBLIC GUARDIAN AND CLASS.

THE COURT: GOOD MORNING MR
M C CARTHY.

MS. CABRASER: ELI ZABETH CABRASER, W TH
MR. SOBOL APPEARING ALSO FOR HEAD PLAI NTIFFS.

THE COURT: GOOD MORNING, MS.  CABRASER

MR COTCHETT: HAPPY HOLIDAYS, JOE
COTCHETT WTH MR MC CARTHY THI'S MORNI NG

THE COURT: GOOD MORNING, MR COTCHETT,
HAPPY HOLIDAYS TO YOU AND TO ALL OF YOU.

M5. WAGGONER: ANNE- MARI E WAGGONER
APPEARI NG FOR WALKER PLAINTIFFS AND THE CLASS.

THE COURT: GOOD MORNING,  MS. WAGGONER

MR. DYLI NA: LAST, HOPEFULLY NOT LEAST,
GOOD MORNING, STEVE DYLINA, DEPUTY COUNTY COUNSEL.

THE COURT: GOOD MORNING MR DYLINA

LET'S TAKE, WE HAVE BASICALLY TWD MATTERS BEFORE US

TH'S MORNING ESSENTIALLY TWD BASIC MATTERS; THE FIRST IS
THAT THE PLAINTIFF WALKER HAS FILED A MOTION TO STRIKE
REFERENCES TO CERTAIN UNPUBLISHED DECISIONS, NAMELY, TWD
FEDERAL UNPUBLI SHED DECISIONS THAT WERE CITED IN, I

BELI EVE THE HOVEFI RST PAPERS, ORI G NALLY.

SANDRA L. BETTENCOURT, C. S.R #3847
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4
LET ME DO IT THS WAY, FIRST O ALL | WLL |IND CATE

ro yA I HAVE READ HUNDREDS COF PAGES OF PAPER ON THESE
IATTERS. AND AFTER A WHILE | FELT AS |IF THE ARGUMENTS
VERE BECOM NG REPETI Tl VE. NEVERTHELESS, | KEPT READI NG
3ACH PAGE BECAUSE | WAS FEARFUL | WOULD M SS SOVETH NG
NVEW. AND THERE WERE SOVE NEW PO NTS MADE IN SOVE OF THE
VARl QUS BRI EFS. | DO THEREFORE, FEEL AS |IF | HAVE A VERY
300D UNDERSTANDING OF THE MATTERS BEFORE THE COURT TH' S
MORNING.

AND | TH NK THAT PERHAPS RATHER THAN HAVI NG ANYONE
REI TERATE WHAT YOU HAVE ALREADY PUT IN WRITTEN FORM AND
THAT | HAVE CAREFULLY CONSIDERED, WHAT | WOULD LIKE TO DO
IS GVE YOU MY TENTATIVE RULING ON EACH OF THESE NMNATTERS,
GVE YOU THE BENEFIT OF MY RATIONALE AS TO WHY THOSE ARE
My TENTATIVE RULINGS AND THEN ALLON ANYONE VWHO WOULD LIKE
TO BE HEARD, TO TRY TO CONVINCE ME TO CHANGE MY M ND.

AND | WLL [INDCATE TO YOU THAT EVEN THOUGH |
CONSI DER MATTERS VERY CAREFULLY, | HAVE BEEN KNOMW TO
CHANGE MW MND, SO IT IS NOI A FUTILE EFFORT ON YOUR PART.

AND THE FIRST MATTER THAT | WOULD LIKE TO LOOK AT
IS THE MOTION TO STRIKE REFERENCES TO THE UNPUBLI SHED
DECI SI ONS. . MY TENTATIVE RULING IS TO DENY THAT MOTI ON.

THE CITATION OF THE UNPUBLISHED FEDERAL DECI SION I
NOT PROH BITED BY CRC 977 'NOR THE NINTH CIRCUT RULE 36-3

IF | LOOK AT THE EXPLICT LANGUAGE OF THOSE RULES, THOSE

APPLY TO UNPUBLI SHED APPELLATE DECI SI ONS.

SANDRA L. BETTENCOURT, C. S.R #3847
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5
AND ALSO, SOMEONE CITED TO ME, AND | HAVE TO ADMT

IN READING ALL O THE VARIQUS BRIEFS | AM NOI GO NG TO BE
ABLE TO IDENTIFY WHO MADE THE PARTI CULAR ARGUMENT, THE

CASE OF HILLMAN VERSUS BRITTON A 1980 DECI SION, WH CH DOCES

MMKE | T VERY CLEAR THAT UNPUBLISHED FEDERAL AUTHORITY 1Is
NOI PROSCRIBED IN BRIEFING IN STATE TRIAL COURT. HOWEVER,
EVEN THOUGH | DONT FIND THAT THOSE C TATIONS ARE
PROSCRI BED, THOSE UNPUBLISHED DECISIONS ARE NOI' BINDING ON
TH'S COURT AND TH'S COURT WLL NOI' FIND THEM TO BE
Bl NDI NG.

I THNK THERE IS A DISTINCTION TO BE DRAWN BETWEEN
NUMBER ONE WHETHER UNPUBLI SHED FEDERAL DECI SI ONS NMNAY BE
CITED AND CONSIDERED AND NUMBER TWO, WHETHER THOSE
DECI SIONS SERVE AS BINDI NG PRECEDENT UPON TH S COURT.

I, AS | HAVE |IND CATED, DO FIND THAT THE
UNPUBLI SHED DECISION |S NOT BINDING ON TH S COURT. AND

SOMEONE CTED TO ME A VERY RECENT CASE _BOLKI AH VERSUS

SUPERIOR COURT, A 1999 DECISION, WH CH | TH NK EXPRESSED

MY OM THOUGHTS ON THAT EVEN BEFORE | READ THAT DEC Sl ON;

NAMELY, THAT AT BEST, THE UNPUBLISHED DECISION IN THE

LMEYERS CASE AND MC CARTHY CASE, REPRESENT ONE COURT'S VIEW

FROM THE PROSPECTIVE OF A DI FFERENT SET OF FACTS.

AND | HAVE READ BOIH OF THOSE DECI SIONS FOR
NHATEVER VALUE THEY HAVE IN HELPING ME REACH A LQOGE CAL
JECISION ON THE MATTERS, BUT | AM NOT BOUND BY THEM AND DO

NOT DEEM MYSELF TO BE BOUND BY THEM

SANDRA L. BETTENCOURT, C. S.R #3847
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WOULD ANYONE LIKE TO BE HEARD ON THAT PARTI CULAR
MOTION BEFORE WE GO ON TO THE PETITIONER S MOTION TO
COMPEL  ARBI TRATI ON?
MR. MC CARTHY: ON BEHALF OF THE
PLAI NTI FES, WE WOULD SUBMT.
NAILL MC CARTHY ON BEHALF OF GRAY PLAINTIFF, WE
AOULD SUBM T ON THAT | SSUE .
THE COURT: IT WOULD HELP SANDY, AS YOU
CAN TELL WE HAVE A LOT OF ATTORNEYS HERE, IT IS -DIFFICULT
FOR ME ALTHOUGH | AM BEG NNING TO PUT FACES WTH NAMES,
BUT IT IS DFFICULT FOR SANDY WHO HAS LESS CONTACT W TH
YOU THAN | HAVE.
ANYONE ~ ELSE?
MS.  WAGGONER: ANNE- MARI E WAGGONER FOR  THE
WALKER PLAI NTIFFS, WE WOULD ALSO SUBMT.
THE COURT: LET ME SHORT CUT THS.
ANYONE WHO DOESN T WANT TO SUBMT, LET'S PUT IT THAT WAY?
THEN THAT MOTION 1S DENED. '
LET'S MOVE ON TO THE REAL MEAT OF THE MATTER BEFORE:
THE COURT AND THAT IS, THE MATTER OF WHETHER OR NOT, ANY
OF THESE CASES SHOULD BE ORDERED TO BINDING ARBI TRATI ON
BEFORE THE AMERI CAN ARBI TRATI ON ASSOCI ATION | N ACCORDANCE
WTH THE RESPECTIVE ARBI TRATION PROVI Sl ONS.
MY TENTATIVE RULING ON THAT IS TO DENY THE
PETITIONS AND ALSO METROPOLITAN LIFE'S MOTION TO COMPEL

ARBI TRATI ON. AND LET ME EXPLAIN TO YOU VWHY AND THI' S

SANDRA L. BETTENCOURT, C. S.R #3847
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EXPLANATION WLL TAKE JUST A LITTLE BIT LONGER THAN THE7
PREVI ClJé EXPLANATI ON. THS IS A MORE COWPLI CATED NATTER

|  WANT TO START BY [|INDI CATING THAT | RECOGNI ZE FULLY
THE STRONG PUBLIC POLICY IN FAVOR OF ENFORCING ARBI TRATI ON
AGREEMENTS. AND THAT STRONG PUBLIC POLICY EXISTS UNDER
BOTH FEDERAL LAW AND STATE LAW UNDER CALIFORNIA LAW THE
FEDERAL PROVISION THAT ALL OF YOU HAVE CITED IS SECTION 2
OF THE FEDERAL ARBITRATION ACT AND THAT IS A FEDERAL
STATUTORY  MANDATE.

HERE IN CALIFORNIA WE HAVE A SIMLAR STATUTE,
NAMELY CCP SECTION 1281. AND WE ALSO HAVE A SIM LAR
PCLICY |INTIALLY EXPRESSED VERY CLEARLY |IN THE MONCHARSH
CASE BACK I N 1992. SO WE ALSO HAVE VERY STRONG PUBLIC
PCLI CY FAVORING ARBITRATION AND THE ENFORCEMENT OF
CONTRACTUAL ARBI TRATI ON AGREEMENTS.

HOWEVER, UNDER BOTH FEDERAL LAW AND UNDER STATE
LAW THE CONTRACT DEFENSE OF UNCONSCI ONABILITY NMNAY BE
APPLI ED TO | NVALI DATE AN ARBI TRATI ON AGREEMENT. AND THE
CASE THAT | TH NK MANY OF YOQU HAVE .CITED FOR THAT

PROPOCSITION IS DOCTOR S ASSOOATES, WHCH IS A 1996 U S

SUPREME COURT DECI Sl ON.

THEN | HAD TO DETERM NE, AND THERE WERE ARGUMENTS
ON BOTH SIDES AS TO WHETHER | LOOK AT THE FEDERAL
DOCTRINE OF UNCONSCI ONABILITY OR THE DOCTRINE OF
IJNCONSCIONABILITY AS EXPRESSED |IN CALIFORNIA STATE LAW

AND IN MAKING THAT DECISION, | LOOKED AT THE CONTRACTS

SANDRA L. BETTENCOURT, C. S.R #3847
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THEMSELVES.

;\ND ON THI'S PARTICULAR PO NI THERE WASN T MJCH
VARIANCE IN THE LANGUAGE AMONGST ALL OF THE VAR QUS
PLAINTIFFS IN BOTH THE PROMSSORY NOTE AND THE DEED oOF.
TRUST. AS TO EACH PARTY PLAINTIFF IN THIS CASE, 1IT .
STARTED OFF WTH THE CGENERAL PROVISIONS SAYING THAT THE
DOCUMENTS WERE "GOVERNED BY CALIFORNIA AND APPLI CABLE
FEDERAL LAW "

THE DEED OF TRUST SAYS, AFTER SAYI NG THAT,

"I NCLUDI NG THE FEDERAL ARBITRATION ACT AS IT APPLIES TO
SECTION 20" (WHICH WAS THE ARBITRATION PROVI SIQON). THE
PROM SSORY NOTE SAYS, "AND IN PARTICULAR SECTION 20 (AGAIN
THE ARBITRATION PROVISION) WLL BE GOVERNED BY FEDERAL
LAW I NCLUDING THE FEDERAL ARBI TRATION ACT."

IN LOOKING AT THE DI FFERENT PROVISIONS IN THE
PROM SSORY NOTE AND THE DEED OF TRUST, | T BECAME CLEAR TO
ME THAT BOTH PROVI SIONS CLEARLY ALLOWN THAT THE FEDERAL
ARBI TRATION  ACT GOVERNS, BUT IT IS NOT SO CLEAR AS TO
WHETHER FEDERAL LAW GENERALLY GOVERNS THE ARBI TRATI ON
CLAUSES OR WHETHER ONLY THE FAA GOvERNS THE ARBI TRATI ON
PROVI SI ONS. AND | RESCLVED THAT AMBIGUTY AGAINST THE
DRAFTER OF THE DOCUMENTS, NAMELY, HOVEFI RST.

IN SUM | HAVE CONCLUDED THAT THE FEDERAL

ARBI TRATION ACT TOGETHER WTH CALIFORNIA GENERAL  CONTRACT
PRI NCI PLES GOVERN THE ARBITRATION PROVISIONS THAT ARE THE

SUBJECT OF EACH OF THE CASES FILED HEREIN.

SANDRA L. BETTENCOURT, C S.R #3847
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NON THE STIRLEN CASE WAS CITED TO ME FOR THE
PROPOSI 'T'I ON, | AGREE |IT STANDS FOR THE PRINCIPLE, THAT TH:
FAA DOES NOT PRECLUDE A FINDING THAT AN ARBI TRATION CLAUSE
'S UNCONSCI ONABLE UNDER CALIFORNIA LAW  a\D | HAVE
DETERM NED IN VERY CAREFULLY WEIGHING ALL OF THE ARGUMENTS
THAT WERE MADE, THAT THE SUBJECT ARBI TRATION CLAUSES ARE
UNCONSCI ONABLE UNDER CALI FORNI A LAW

BEFORE | TELL YOU THE REASONS WHY | CAME TO THAT
CONCLUSI ON, LET ME EMPHASIZE THAT THE COURT |S FOCUSI NG
ONLY ON THE UNCONSCIONABILITY OF THE ARBI TRATION
PROVI SI ONS, RATHER THAN ANY UNCONSCIONABILITY OF THE
SNTIRE LOAN DOCUMENTS.  THAT ISSUE IS NOT BEFORE THE COURT
THIS MORNING  AND THAT IS AN ISSUE THAT | SUBMT WLL
>ROBABLY HAVE TO BE DETERM NED AT A SUBSEQUENT TI ME.

| THINK | AM REQUI RED TODAY TO FOCUS ONLY ON
JHETHER THE ARBITRATION PROVISIONS ARE UNGC ONSCI ONABLE

JNDER THE AUTHORITY OF PRIMA PAINT CORPORATION, WHICH IS

\GAIN A UNTED STATES SUPREME COURT DECISION. IN
ALIFORNIA, UNDER CALIFORNIA LAW ON UNCONSCI ONABILITY, AS
\LL OF YQU HAVE CTED, WE HAVE TWDO DI FFERENT STANDARDS

EALLY, WE HAVE THE GRAHAM VERSUS SCISSOR-TAIL OR WE HAVE

"HE A & M PRODUCE COVPANY CASE.

AND THE ANALYSIS LEGALLY IS SLIGHTLY D FFERENT

'NDER BOTH OF THCSE. UNDER THE __SCI SSOR-TAI L  ANALYSI S- AS

QU ALL KNONV  THE FIRST PRONG IS WHETHER OR NOT THE
GREEMENT TO ARBITRATE Is A CONTRACT OF ADHESION.' AND THE

SANDRA L. BETTENCOURT, C. S.R #3847
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SecoD PRONG |S WHETHER OR NOT THE ARBI TRATION PROVI S| OFS
FALL OUTSIDE THE REASONABLE EXPECTATIONS OF THE PARTIES

AND ARE UNDULY OPPRESSI VE.

IF WE |INSTEAD LOOK AT A & M PRODUCE ANALYSIS, WE

HAVE THE PROCEDURAL ELEMENT AND THE SUBSTANTIVE ELEMENT,
AND BOTH OF THEM MJUST BE MET. IN ORDER TO FIND THE
AGREEMENT  UNCONSCI ONABLE, THE PROCEDURAL ELEMENT HAS AS
I TS FIRST PRONG OPPRESSION AND AS | TS SECOND PRONG
SURPRI SE. AND THE SUBSTANTIVE ELEMENT REALLY FOCUSES ON
WHETHER OR NOT THE AGREEMENT |S OVERLY HARSH  OPPRESSI VE.
OCR HAS ONE-SIDED RESULTS.

NOW APPLYING THOSE ANALYSES TO TH' S PARTI CULAR
CASE, LET ME TELL YOU VWHAT | FOCUSED ON IN REACH NG THE
CONCLUSI ON THAT THE CLAUSES HERE ARE UNCONSCI ONABLE.
CLEARLY WE HAVE UNEQUAL BARGAINING PONER THERE HAVE BEEN
SUBM TTED A LOT OF DECLARATIONS TALKING ABQUT THE
SOPHI STICATION OF THE VARIQUS BORRONERS |N TH' S CASE.

|  REALLY DON T TH NK THAT THE SOPH STICATION OF THE
BORRONERS |S REALLY CONTROLLING ON TH' S | SSUE. | THI NK
THAT THE GRAHAM CASE IS A GOOD EXAWMPLE OF THAT. PERHAPS
T WoULD BE D FFICULT FOR US TO FIND A PLAINTIFF MORE
SOPHI STI CATED THAN BILL GRAHAM AND WE DO HAVE HERE,
ELDERLY PERSONS NORMALLY ON FIXED [|NCOVE, WHO ARE
REQU RING MORE [INCOVE FOR VARIQUS REASONS THAT ARE THE
BORRONERS |IN ALL OF THESE PARTICULAR CASES.

UNLIKE THE TWD FEDERAL DECI SIONS THAT HOMEFIRST

SANDRA L. BETTENCOURT, C S.R #3847
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RELIED UPQON, THE UNPUBLISHED FEDERAL DECISIONS OF MEYERS

AND MC CARTHY, SO HEAVILY, YOU WLL NOTE IN BOTH OF THOSE
DECISIONS THAT THE US. DISTRICT JUDGES FOUND THOSE
PROVISIONS TO BE CLEAR AND UNAMBIGUOUS. | CAN T EIND THAT
HERE.

| HAVE STUDIED THE PROVISIONS VERY CAREFULLY, AND |
WLL NOTE FIRST OF ALL THAT ARGUMENTS HAVE BEEN MADE ABOUT
THE "YOU' AND "LENDER" AND THE CONFUSION ABOUT CALLING
THE LENDER "YOU' RATHER THAN THE BORROMER BEING "YOU."

SINCE THESE ARE DOCUMENTS DRAFTED BY HOVEFI RST, |
SIVE SOME WEIGHT TO THAT ARGUMENT ALTHOUGH IN ALL HONESTY
I AM MORE |MPRESSED BY THE LANGUAGE OF THE ARBI TRATI ON
SROVISIONS THEMBELVES AND MY OM [NABILITY TO REALLY
COTALLY UNDERSTAND WHAT IT IS THAT HOVEFIRST HAS TO
\RBITRATE, AND WHAT IT IS THAT HOVEFIRST DOESN T HAVE TO
ARBI TRATE.

AND | RECOGNIZE THAT THE PROVISIONS ARE  SLI GHTLY
)IFFERENT FROM ONE PLAINTIFF TO ANOTHER BUT IF WE LOOX AT
'HE GRAY DOCUMENTS JUST AS AN EXAMPLE, AND MANY OF THE
'ROVISIONS WERE VERY SIMLAR TO THE GRAY, IN THE
\(RBITRATION CLAUSE OF THE DEED OF TRUST. I N PARAGRAPH 20,
IE HAVE A PROVISION FOR BINDING ARBI TRATION OF ANY CLAIM
RISING OUT OF OR RELATING TO THE LOAN DOCUMENTS. AND
'HEN IT'S SAYS EXCepT FORECLOSURE, UNDER TRIPLE A
'OMMERCIAL RULES IN SAN FRANCISCO OR L.A COUNTIES. THEN

T GOES ON TO SAY VH CH MAY NOTI DELAY OR ADVERSELY AFFECT

SANDRA L. BETTENCOURT, C. S.R' #3847
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THE ABILITY OF HOVEFIRST TO EXERCISE |ITS REMED ES UNDER12

THE LOAN DOCUMENTS.

THAT CLAUSE APPEARS IN EACH AND EVERY ONE OF THE
BORROWER S ARBI TRATION PROVISIONS AND THAT CLAUSE SEEMS TC
ME TO BE A BLANKET STATEMENT THAT HOVEFI RST CAN EXERC SE
ANY REMEDIES |IT HAS UNDER THE LQOAN DOCUMENTS AND THAT
ARBI TRATI ON  CANNOT  AFFECT THAT.

THEN WE HAVE IN THE GRAY DEED OF TRUST PARAGRAPH
20, A SPECFIC EXCLUSION COF HOVEFIRST'S REMEDIES OF
FORECLOSURE, SET OFF, AN INJUNCTIQN, IT SAYS, "FOR THE
APPO NTMENT COF , A RECElIVER " QU TE FRANKLY, | DON T KNOW
NHAT AN INJUNCTION FOR THE APPO NTMENT OF A RECEIVER IS
[ HAVE TO WONDER IF |IT WAS SUPPOSED TO BE INJUNCTION OR
\APPOINTMENT OF RECEIVER" AND THEN |IT GOES ON ABQUT
" ONSOLI DATION  OR  CQOWVBI NATI ON.

THAT'S THE DEED OF TRUST |IN GRAY. THEN WE HAVE THE
"ROM SSORY NOTE |IN GRAY. IN PARAGRAPH 20 THERE |S AN
\RBITRATION PROVISION AND THAT PROVIDES FOR BI NDI NG
\RBITRATION |IN ACCORDANCE WTH THE DEED OF TRUST
"ROVISIONS, AND IT GOES ON AND HAS THAT SAME CLAUSE THAT
'"ROUBLES ME AGAIN, WHI CH MAY NOT DELAY OR ADVERSELY AFFECT
'HE ABILITY OF HOVEFIRST TO EXERCISE ITS REMEDIES IN THE
‘OAN  DOCUMENTS.

VELL, WE HAVE THREE DI FFERENT STATEMENTS OF WHAT' S
EING EXCLUDED AND | FIND THAT LESS THAN CLEAR AND

NAMBIGUOUS AS TO WHAT IS BEING EXCLUDED. AND QUITE

SANDRA L. BETTENCOURT, C.S.R. #3847
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FRANKLY, THIS ONE CLAUSE THAT | KEEP FOCUSING ON WH CH

APPEARS |IN EACH AND EVERY ONE OF THE LOAN DOCUMENTS FOR
EACH AND EVERY BORROMER, | HAVE READ IT OVER AND OVER AND
OVER AGAIN, AND | TH NK THAT AT LEAST ARGUABLY THAT WOULD
ENTI TLE HOVEFIRST TO GO TO ARBITRATION ON ALL OF ITS
CLAIMS THAT IT HAS, | MAN, EXCUSE ME, TO GO TO COURT ON
ALL OF ITS CLAIMS THAT IT HAS

WHEREAS, ALL OF THESE ARBITRATION PROVI SIONS VERY
CLEARLY | NDI CATE THAT THE BORRONERS HAVE TO GO TO
ARBI TRATION ON ALL OF THEIR CLAIMS. SO JUST SO YQU ARE
CLEAR, THE AMBIGQUTY THAT | AM MENTIONING | DON T KNOW
HOW TO RECONCILE ALL OF THESE, FIRST EXCLUDI NG
FORECLOSURE, THEN EXCLUDING SPECIFIC REMED ES, AND THEN
WTH THAT BLANKET STATEMENT. SO I DONT TH NK THEY' RE
CLEAR AND UNAMBI GUOUS BY THE WAY | READ THEM AND | TH NK
THE ARGUMENT CAN WELL BE MADE THAT HOVEFI RST CAN GO TO
COURT ON ANY OF ITS CLAI M.

ANOTHER FACTOR IN APPLYING THE CALIFORNIA DOCTRI NE
OF UNCONSCI ONABI LI TY, WHETHER UNDER THE _SCOSSOR-TAIL, OR

THE A & M PRODUCE ANALYSIS, |S THAT THESE OBVIOUSLY ARE

LENGTHY  FORM CONTRACTS VH CH WERE PRESENTED TO THE
BORROWERS. AND WE DID HAVE THE DECLARATIONS AND |
UNDERSTAND THAT THERE WERE COUNTER DECLARATIONS TRYING TO
EXPLAIN IT, BUT WE HAD DECLARATIONS FROM SOVE OF THE SALES
REPS THAT | NDICATED THEY TOLD THE BORROANERS AT THE TI ME,

HERE ARE THE SAMPLE DOCUMENTS AND THEY WLL BE "I DENTI CAL"

SANDRA L. BETTENCOURT, C.S.R #3847
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AT THE TIME OF CLOSING

| KNOW THAT THE SALES REPRESENTATIVES CAME BACK
WTH SUBSEQUENT DECLARATIONS TRYING TO EXPLAIN THEY DIDN T
MEAN BY THAT STATEMENT THE ARGUVENTS THAT WERE BEING MADE:
NEVERTHELESS | THINK WE ALL CAN AGREE THAT THEY ARE
LENGTHY FORM CONTRACTS. AND IN TH S CASE THE EVI DENCE
DCES SHOWN THAT NONE OF THE PREPRI NTED ARBI TRATI ON
PROVISIONS EITHER AS DI RECTLY SUBJECT TO TH'S LI TI GATI ON
CR IN ANY OF THE REVERSE MORTGAGES SOLD BY HOVEFI RST, WAS
EVER MDD FIED |IN ANY MANNER FOR ANY CUSTOVER

AND UNDER THE DECISION OF PATTERSON, WHICH IS A

1993 APPELLATE DECISION IN CALIFORNIA LAW THAT IN | TSELF
SUGGESTS THAT THE ARBITRATION PROVI SIONS WERE

NONNEGOTI ABLE. lF YOU LOOK AT PACE 1664 THERE ARE
COMMENTS BY THE COURT TO THAT EFFECT IN THAT PARTI CULAR
DECI SI ON.

THEREFORE | T DOES SEEM TO MeE THESE ARBI TRATI ON
PROVISIONS ARE BLATANTLY ONE-SIDED AND THAT HOMEFIRST, CAN
AND COULD ELECT TO TAKE ANY CLAIMS |IT WANTED TO COURT,
NHEREAS ALL OF THE PLAINTIFFS CLAIMS ARE ARBI TRABLE UNDER
THE PROVI SI ONS.

IN SUM THEY APPEAR TO ME TO BE UN LATERAL
AGREEMENTS TO ARBI TRATE. AND THEN, | THINK IT WAS MR

4C CARTHY WHO SENT ME THE MOST RECENT DECISION OF RAMIREZ

MR MC CARTHY: YES, YOUR HONOR.

SANDRA L. BETTENCOURT, C.S.R #3847
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THE COURT: | READ THAT DECI SION TOO,

AND THA'F DECISION SITES BOTH THE _KINNEY DEC Sl ON AND
ALSO THE STIRLEN DECISION THAT | REFERENCED EARLIER AND

| NDI CATES THAT AN AGREEMENT THAT REQU RES THE WEAKER PARTY
TO ARBITRATE ANY CLAIMS HE OR SHE MAY HAVE, BUT PERM TS
THE STRONGER PARTY TO SEEK REDRESS THROUGH THE COURTS, |IS
PRESUMPTI VELY  UNCONSCI ONABLE. EVEN THOUGH | HAVE FOUND
THAT CALIFORNIA LAW ON UNCONSCIONABILITY APPLIES HERE, |
DD LOOK AT THE FEDERAL STANDARD OF UNCONSCI ONABILITY,

ALSO. | THINK THE RESULTS WOULD BE THE SAME, THAT IS THE

WILLIAMS STANDARD THAT SEVERAL OF YQU CTED IN YOUR

BRI EFS.

AND THEREFORE, HAVI NG FOUND, OR TENTATIVELY HAVI NG
FOUND, THE ARBITRATION PROVISIONS TO BE UNCONSCI ONABLE,
QUI TE FRANKLY, EVEN THOUGH IT WAS VERY |NTERESTI NG READI NG
MATERI AL, | DONT HAVE TO MAKE A DECISION ON THE SCOPE OF
THE ARBI TRATION, OR WHETHER SOVE REMEDIES ARE
| NAPPROPRI ATE FOR ARBITRATION OR THE ARBITRABILITY OF THE
PLAINTIFF'S CLAIMS AGAINST TRANS AMERICA AND METLIFE AS
CPPCSED TO HOVEFI RST; OR WHETHER ARBI TRATION SHOULD BE ON
AN | NDI VIDuaL or CLAss WDE BASIS. THOSE | SSUES ALL
BECOVE MOOT AT THAT PARTI CULAR. PO NT. | AM SURE SOVEBCDY
WOULD LIKE TO ARGUE TH S.

VHO WOULD LIKE TO GO FIRST?

THE COURT: MR SCHENKKAN?

MR, SCHENKKAN: FIRST LET ME SAY I AM SURE

SANDRA L. BETTENCOURT, C. S.R #3847
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I SPEAK_‘ FOR EVERYBODY HERE THAT | REALLY APPRECI ATE THE16
WAY THE COURT HAS PRESENTED |ITS REASONING NOI' JUST |ITS
CONCLUSI ON, BUT THE PROCESS BY WHCH IT REACHED ITS
CONCLUSI ON. IT 1S ENORMOUSLY HELPFUL FROM A
PRACTITTONER S PONT O VIEW OBVIOUS TO HAVE A CLEAR |DEA
O WHAT THE COURT'S THINKING IS AT THE OQUTSET FINDI NG OUR
WAY INTO IT IN THE PROCESS.
THE COURT: THANK  YQOU.
MR SCHENKKAN: WE HAVE THE LABORING QAR IN

VIEW O THE COURT'S TENTATIVE, BUT OF COURSE THE LAW HERE
RETURNING TO THE FIRST PRINCIPLE FOR A MOMENT SAYS THAT IT
IS THE OIHER SIDE THAT HAS THE LABORING QAR ON THESE
PETI Tl ONS.

THESE ARBI TRATION CLAUSES ARE ENTITLED TO
PRESUMPTI ON OF ENFORCEABILITY AS THE COURT HAS
ACKNOWL EDGED. AND MORE THAN THAT, ON THE SPECIFIC | SSUE
OF UNENFORCEABI LITY, THE BURDEN OF PROOF LIES ON THE PARTY
CHALLENG NG THE ARBITRATION CLAUSES TO PROVE MORE LIKELY
THAN NOT THAT THE -- OR BY CLEAR AND CONVI NCI NG EVI DENCE,
| QGUESS, THAT THE ARBITRATION CLAUSES ARE UNENFORCEABLE.

Il WOULD PUT THAT OQUT THERE BECAUSE | TH NK THAT HAS
SOME BEARING ON THE COURT'S ANALYSIS HERE, AND IT IS, |
BELIEVE, CRITICAL TO PROPER ANALYSIS OF SOME OF THE | SSUES
VWH CH HAVE BEEN RAISED PARTICULARLY UNDER THE
UNENFORCEABI LI TY  ARGUMENT.

BUT THE MAXIM UNDER CALIFORNIA LAW NOW VE ARE

SANDRA L. BETTENCOURT, C. S.R #3847
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TALKING ABOQUT AS WELL AS FEDERAL LAW |S THAT THE COURT 17

MUST | NDULGE EVERY |INTENDVENT TO G VE EFFECT TO THE

ARBI TRATI ON  CLAUSE.

THE COURT: WOULD YOU AGREE THOUGH THA"
IT HAS TO BE A CLEAR AND UNAMBI GUOUS ARBI TRATI ON CLAUSE?
ISNT THAT KIND OF THE FIRST PONT, |T HAS TO BE CLEAR ANI
UNAMBI GQUOUS BEFORE | CAN ENFORCE | T?

MR, SCHENKKAN: NO, YOUR HONCR | TH NK
THE CLEARNESS AND UNAMBI GUOUSNESS OF THE CLAUSE BECOMVES --
IT IS SIGNIFICANT TO THE ENFORCEABILITY ISSUE ONLY AS AN
ILEMENT OF SUBSTANTIVE UNCONSCI ONABILITY UNDER EITHER THE
"EDERAL OR UNDER THE STATE ANALYSI S.

THE VERY PRINCIPLES THAT | JUST ARTI CULATED
ACTUALLY REQU RE THE COURT |IN CONSTRU NG THE ARBI TRATI ON
"LAUSE TO CONSTRUE ITS AMBIGU TIES IN FAVOR OF
\RBITRATION. THAT AMONG OIHER THINGS IS THE ERI KSON CASE
SITING CHAN V DIRECTEL (PHONETIC) WHICH IS ANOTHER
| ALl FORNI A CASE. BOTH OF THOSE CASES MAKE THAT PO NT.

TO THE EXTENT THE COURT FOUND SOVETH NG AMBI GUOUS

N THE CLAUSE, |ITS OBLIGATION IS TO SEE IF |IT CAN CONSTRUE

‘HE CLAUSE IN A WAY THAT RESOLVES THAT AMBIGU TY IN FAVOR
)F ARBI TRATION AND NOTI' USE THAT AMBIGUTY AS A BASIS FOR
'TRIKING DOW THE CLAUSE WH CH OF COURSE IS THE ANTITHESIS
'F INDULGE EVERY |INTENDMENT TO G VE FORCE TO THE
RBITRATION AGREEMENT.

IF 1 NMAY, | WOULD LIKE TO IF | HAVE ADDRESSED THAT

SANDRA L. BETTENCOURT, C. S.R #3847
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| SSUE?
THE COURT: YES.
MR SCHENKKAN: I WULD LIKE TO GO BACK FOR

A MOVENT JUST so I CaN FOLLOW THROUGH THE COURTS
REASONI NG HERE AND RESPOND. AS THE COURT | TSELF
SUGGESTED, | AM NOT GO NG TO ADDRESS FEDERAL VERSUS STATE
LAW | SSUE HERE. |  UNDERSTAND WE OBVIQOUSLY RESERVE QOUR
POSI TION  ON  THAT.

I"THHNK IN THE END | WOULD BE [|INCLINED TO AGREE
WTH THE COURT IN THE END YOU SHOULD COME TO THE SAME
RESULT UNDER EVEN THE FEDERAL OR THE STATE ANALYSI S HERE,
ALTHOUGH IT IS POSSIBLE G VEN SOME DI FFERENCES I N THOSE
DOCTRINES THEY PRODUCE DI FFERENT RESULTS |IN PARTI CULAR
CASES. | WOULD CERTAINLY ARGUE QUGHT TO 'PRODUCE THE SAME
RESULT THE COURT REACHED.

THE COURT: | AGREE WTH YQU. | TH NK
WHETHER FEDERAL OR STATE LAW APPLIES REALLY DCESN T HAVE
AS MIJICH SIGNIFICANCE ON THE |[|SSUE OF CONSCI ONABILITY. T
HAD MORE SIGNIFICANCE ON OTHER ISSUES VWHICH | WLL NOT
HAVE TO REACH IF | ADOPT MW TENTATIVE AS THE COURT' S
ORDER.
MR.  SCHENKKAN: | WOULD AGREE WTH THAT AS

VELL.

IN YOUR ANALYSIS, YOQU STATED FIRST -- THE COURT
STATED FIRST THERE 1Is CLEARLY UNEQUAL BARGAINING PONER

HERE. I DO NOT BELIEVE THAT. AGAIN, VW ARE LIMTED BY

SANDRA L. BETTENCOURT, C.S.R #3847
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TH'S RECORD AND APPRCPRI ATELY SO

ONE THING | GUESS | SHOULD ASK THE COURT TO DO 1S
GVE US A RULING ON EVIDENTIARY OBJECTIONS BECAUSE THERE
HAVE BEEN A SUBSTANTIAL NUMBER OF THOSE AND THEY OBVI QUSLY
AFFECT WHAT THE RECORD IS THAT THE COURT'S DECISION IS
ULTI MATELY BASED ON WHETHER THE COURT HAS ACTUALLY RULED
ON THOSE OBJECTIONS, BUI WE FILED SUBSTANTIAL --

THE COURT: | DID READ THE SUBSTANTI AL

NUMBER OF EVI DENTI ARY OBJECTI ONS. AND | NOTE, AND CORRECT
ME IF I AM WRONG BUT | TH NK THAT THE EVI DENTI ARY
CBJECTIONS VENT TO DECLARATIONS, DID NOI GO TO ANY OF THE
DEPOSI TI ON  EVI DENCE, BUT ONLY TO VAR QUS DECLARATI ONS.
AND QUITE FRANKLY, |IF I WERE TO RULE ON EACH AND EVERY ONE
O THE EVIDENTIARY OBJECTIONS, | TH NK WE PROBABLY WOULD
BE HERE IN TO THE AFTERNOON IF WE HAD ARGUMENT ON ALL OF
THCSE.

BUT | HAVE REVIEWED THEM ALL VERY CAREFULLY AND |
FOQUND MERIT TO SOVE OF THE. OBJECTIONS ON ALL SIDES AND |
HAVE, IN MAKING MY ANALYSIS, DI SREGARDED ALL | NADM SSIBLE
OCR |INCOWETENT EVIDENCE IN RULING ON THE PETITIONS

AND | WLL NOTE FOR THE RECORD THAT | DD RESEARCH
THE APPELLATE REVIEW STANDARD FOR THI'S MATTER BEFORE THE
COURT THIS MORNING AND DETERM NATION OF ARBITRABILITY IS
A LEGAL QUESTION SUBJECT TO DE NOVO REVIEW THE REASON |
RESEARCHED THAT IS THAT | TH NK THE ANALYSIS O THE COURT

RELATIVE TO RULING ON EVIDENTIARY OBJECTIONS RELATIVE TO

SANDRA L. BETTENCOURT, C. S. R #3847
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MOTI ONS FOR SUMVARY JUDGMVENT IS VERY SIMLAR HERE AS

STATED IN THE BILJAC CASE WH CH |'D BE HAPPY TO G VE vyou
THE C TE. | NEED NOT IF YOQU ARE FAMLIAR WTH THAT
PARTI CULAR DECI SI ON . CKAY.

MR SCHENKKAN: ALL RI GHT. YOUR HONCR,
THANK  YOU. THE FIRST STEP IN THE COURT ANALYSIS WAS WTH
RESPECT TO UNEQUAL BARGAINING POANER VWHCH IS AN ELEMENT OF
PROCEDURAL UNCONSCI ONABI LI TY UNDER THE STATE STANDARD,
ALTHOUGH BY NO MEANS THE WHOLE THI NG

AND | DONT KNOW WHAT IT IS IN TH S RECORD THAT
REFLECTS THAT THERE WAS UNEQUAL BARGAINING PONER BETWEEN
THE PARTI ES. THERE WAS A COWANY THAT HAD A PRCDUCT AND
THERE WERE | NDI VI DUAL BORRONERS, ALL OF VWHOM OMED THEIR
OWN HOMES HAD APPARENTLY BEEN SUCCESSFUL ENOUGH IN LIFE
THAT THEY HAD COME TO THAT STATUS IN LIFE AND WERE
| NTELLI GENT ENOUGH TO KNOW ABOUT REVERSE MORTGAGES AND
YADE INQU RIES ABOQUT REVERSE MORTGAGES.

IN SOME | NSTANCES, FOR EXAMPLE MR WALKER AND MR
ZRANDAL HAVE RESEARCHED REVERSE MORTGAGES AND COLLECTED
| NFORVATION ON THEM AND HAD MADE SOVE |INTIAL DEC SI ONS
ABOUT WHO THEY WANTED TO TALK TO PURSUE THE |SSUE FURTHER
3EFORE ANYONE EVER CONTACTED HOMVEFI RST. IN MOST OF THESE
I NSTANCES IF NOI ALL O THEM IT IS -- PEOPLE HAD ADVI SORS
| NCLUDI NG ATTORNEYS [N SOME [INSTANCES OR TRUSTED FRI ENDS
VITH BUSINESS EXPERIENCE, THEIR SONS IN THE CASE OF MR

VALKER, THEIR ADULT SONS ACTUALLY MADE THE FIRST INQUIRIES

SANDRA L. BETTENCOURT, C.S.R #3847
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ON THEIR BEHALF TO HOVEFI RST.

AND |IN SOVE |INSTANCES DEALING WTH MR ASHLEY, ONE
| NDEPENDENT SALES AGENT WHO SOLD A NUMBER OF THESE WERE
DEALING WTH | NDEPENDENT SALES AGENT WHO ACTUALLY
REPRESENTED A NUMBER OF DIFFERENT PRODUCTS, DI FFERENT
COVPANI ES.

| DON T KNOW HOW THAT RECORD COULD SHOW GRGSS
DISPARITY |IN BARGAINI NG PONER THS WAS A STARTUP
COVPANY. THE PLAINTIFFS HAVE TRIED TO BLAME -- THS IS
TRANS AMERI CA CORPCRATION, IT IS NOT' -- |T IS HOVEFIRST.
IT IS AN INDIRECT SUBSID ARY THAT WAS CREATED TO PROVI DE
TH'S PARTI CULAR PRODUCT, ONLY SOLD RELATIVE FEW OF THEM IN
THE COURSE OF | TS EXI STENCE.

THE EVIDENCE |S THAT WHERE A BORRONER WAS
PARTI CULARLY CONCERNED ABOUT A PROVISION UNSU TABLE TO IT
AND RAISED IT, HOVEFIRST WAS WLLING TO SIT DOM AND
DISCUSS IT WTH THEM AND NEGOTIATE |IT AND IN SOVE
| NSTANCES MADE  CHANGES.

NOW THERE WEREN T A WHOLE LOT OF |INSTANCES LIKE
THAT, BUT THAT DOESN T REFLECT DI SPARITY [IN BARGAI NI NG
PONER THAT PEOPLE DIDN T -- WERE UNCOVWORTABLE W TH
PROVISIONS AND DIDN T NEGOTIATE THEM SIMPLY NOTH NG IN THE
RECORD TO SHOW PEOPLE WERE UNCOMFORTABLE W TH PROVI SI ONS
FELT THEY COULDN T NEGOTI ATE THEM

NOW IN ADDITION, THE COURT CITED GRAHAM FOR THE

ROPOSITION OF SOPHI STICATION AND THAT 1S TRUE BUT LOX

SANDRA L. BETTENCOURT, C.S.R #3847
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AT THE SITUATION, |IN GRAHAM THERE SOPHI STI CATI ONWAS

EXCLUDED AS | RRELEVANT CONSI DERATI ON BECAUSE THAT CONTRACT
WAS PRESENTED ON A TAKE IT OR LEAVE IT BASIS. MR GRAHAM
HAD NO CHOCE IF HE WAS GO NG TO H RE ENTERTAINERS FOR HIc¢
PRODUCTION |IT HAD TO BE USING THAT UN ON CONTRACT BECAUSE
THAT WAS THE CONTRACT THAT ALL OF THE TALENT WAS OBLI GATEL
TO USE. HE COULDN' T GO ANY PLACE ELSE. IT WASNT A
QUESTION OF BEING SOPH STICATED | N NEGOTI ATI ONS,
SOPHI STI CATED ENOUGH TO UNDERSTAND WHAT HE WAS ENTERI NG
INTO IN THAT CASE VWHCH IS AN UNUSUAL ONE.

FOR THAT REASON, ALL OF THAT SOPH STICATION WENT BE
THE BOARDS BECAUSE HE COULDN T DO ANYTH NG ABQUT THE
SI TUATI ON.

THAT |IS NOI' TH S CASE. THAT IS NOT THE RECORD IN
TH' S CASE, AT ALL.

THE COURT: WHAT ABQUT THE EVI DENCE
THOUGH THAT THE ARBITRATION PROVISIONS IN NOTI' ONLY THESE
REVERSE MORTGAGES, BUT IN ALL OTFHER REVERSE MORTGAGES THAT
NERE EVER SOLD BY HOMEFIRST, WERE NEVER MOD FlI ED?
MR SCHENKKAN: THE COURT SEEM5 TO THI NK

THAT SUGGESTS THE PARTIES HAD NO BARGAINING POVNER |
NOULD SUBM T THAT SUGGEESTS THAT ARBITRATION IS SUCH A
FAVORED PROCESS IN TH'S COUNTRY AND IN TH S STATE AS
RECOGNIZED BY STATE LAW | TSELF, THAT PECPLE DON T FEEL THE

VEED TO OBJECT TO AN ARBITRATION PROVISION |IN A CONTRACT.

AND | THINK, IN FACT, THAT IF THE COURT | NDULGES

SANDRA L. BETTENCOURT, C S.R #3847
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THE OPPOSI TE | NTENDMVENT FROM THAT AMBI GUOUS AT BEST

EVIDENCE, IT IS VIQLATING THE PRI NC PLE THAT IT MJST
| NDULGE EVERY |INTENDMENT TO G VE FACT TO ARBI TRATI ON
CLAUSE. THE FACT ONE IN EFFECTUATION | THI NK THAT FIRST

PRINCIPLE IS BEING CITED HERE BY THE COURT'S TENTATIVE

ANALYSI S.
THE COURT: BUT IN GVING EFFECT TO THE
ARBI TRATION PROVISIONS, DCESN T THE LAW SAY | HAVE TO G VE

AFFECT TO THE AGREEMENT OF THE PARTIES? THAT |IS WHAT THE

PUBLI C POLI CY RECOGNI ZES. |F THE PARTIES AGREE TO
ARBI TRATE, THEN 1, THE COURT, NEED TO ENFORCE THEIR
AGREEMENT.

WHAT AGREEMENT DID THEY MAKE UNDER THE LANGUAGE?
THAT TROUBLES ME [IN THESE ARBI TRATION PROVI SI ONS. VWHAT DO
YOU SUPPOSE THE BORRONERS THOUGHT WAS GO NG TO BE SUBJECT
ro ARBITRATION BY HOVEFIRST AND NOT WTH THOSE PROVI SI ONS
T’HAT | HAVE C TED?

MR SCHENKKAN: AND | THINK THE COURT IS --

THE DI STINCT |SSUE, THE FIRST |1SSUE, WHAT DOES THE
ARBITRATION CLAUSE PROVIDE WTH RESPECT TO THE BORROVER?
AND | DON'T TH NK THE COURT FOUND ANYTH NG UNAMBI GUOUS
ABOUT THE ARBITRATION CLAUSE, AT LEAST WTH RESPECT TO
30RROVEERS. THE BORROAERS BASI CALLY ARE REQUIRED TO
\RBITRATE ALL |ITS DI SPUTES.

THE QUESTION BECOMES THERE. IS A CARVE QUJT OF SQOVE

sORT HERE IN TH S AGREEMENT FOR SOVETHI NG RELATIVE TO

SANDRA L. BETTENCOURT, C.S.R #3847 T
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HOMEF| RST. NOW TO ABROGATE THE ENTIRE ARBI TRATI ON CLAU%?E
ON THE BASIS OF AMBIGUTY IN ITS -- |N THE EXTENT TO WHICE
IT AFFECTS HOVEFIRST'S OBLIGATION TO ARBITRATE WOULD BE
APPRCPRIATE |F, IN FACT, THE COURT'S CONCLUSION WAS IT IS
ENTI RELY A ONE-SIDED DOCUMENT.

THE COURT: THAT |S M CONCLUSI O\

MR, SCHENKKAN: I UNDERSTAND THAT. | WOULD

JUST SUGGEST THIS IS A VERY D FFERENT CASE THAN THE

STIRLEN CASE FOR EXAMPLE OR THE KINNEY CASE VWH CH ARE THE

TWO KIND OF LEADING CASES IN THE LAW ON LACK OF MJTUALITY

WHERE THERE WAS NO MADI CUM OF BILATERAL IN THE PHRASE OF

STIRLEN CASE IN EITHER INSTANCE 'AND THERE WERE ALSO

VARI ETY OF OIHER PRCBLEMS WTH THOSE PROVI SI ONS
ONE- SIDEDNESS IN THOSE PROVI SI ONS.

HERE, IN THE STIRLEN CASE NO AMBIGQUI TY ABQUT THE
CARVE QUTS FOR THE FIRST |INSERTING ARBI TRATI ON CLAUSE.
HERE WHAT THE COURT IS FINDING THERE IS SOVE AMBI GUTY
ABOUT THE CARVE QUT, IF | READ IT ONE WAY, TREMENDOUSLY
BROAD, IS TOO ONE-SIDED TO ENFORCE, BUT AGAIN THE FIRST
PRINCIPLE 1S, YOU |INDULGE EVERY |INTENDMENT TO G VE AFFECT
TO ARBITRATION QCAUsE NOT TO RULE AGAINST IT.

AND THERE ARE CERTAINLY OIHER WAYS OF READING TH' S
CLAUSE, READING THOSE CARVE QUTS IN MORE LIMTED FASH ON
THAT ABSOLUTELY YOU WLL NOTI' ELIMNATE THE KIND OF
OJNE-SIDEDNESS. THAT WAS THE BASIS OF THE RULINGS IN

STIRLEN AND KI NNEY. IT SOUNDS TO ME AS |IF THE COURT HAS

SANDRA L. BETTENCOURT, C. S.R #3847
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THE COURT -- THE QUESTION THE COURT QUGHT TO BE
\SKING |TSELF HERE IS EVEN THOUGH THERE IS SOVE ARGUABLE
\MBIGUITY, AND HONESTLY | WOULD D SPUTE THAT ACCEPTING FOR
v MOMENT THERE IS SOVE AMBIGQUTY YOU HAVE TO GO TO OTHER
SLACES IN THE CONTRACT TO CLARIFY WHAT THIS PROVISION |S.

IS THERE A VWAY OF READING TH S CARVE QUT THAT SAYS
[HE ARBI TRATION CLAUSE? THAT'S THE QUESTION | TH NK THE
JOURT |S OBLIGATED TO ANSWER, ASK |IT AND ANSVER UNDER THE
JERY PRINCI PLES THAT GOVERN THESE PETI TI ONS.

AND IN OUR BRIEFS, WE WENT TO CONSIDERABLE LENGIH
ro EXPLAIN HON |IN FACT, THOSE CARVE QUTIS ARE VERY
LI M TED. THEY ONLY AFFECT REMEDIES FIRST, THAT |S VERY
| MPORTANT DI STI NCTI ON. THEY DON T AFFECT CLAIM5, THEY
DON' T AFFECT DISPUTES TO THE EXTENT THERE IS D SPUTE
BETWEEN THE PARTIES AS TO VWHETHER THE MONEY IS ONED AS TO
WHETHER THE TERMS OF THE LOAN HAVE BEEN BREACHED, ALL OF

THOSE CONTROVERSIES AND CLAIMS ARE SUBJECT TO ARBI TRATI O\

WHAT THE CARVE our Is LIMTED TO IS certalN
REMEDI ES. AND THE REMEDIES THAT REFERS TO |IF YOU LOX
BACK THROUGH THE REST OF THE AGREEMENT AND THIS IS
| NTEGRATED DOCUNMENT, AND JUST BECAUSE YOU DON T FIND THE
ANSWER TO SOMETHING IN ONE PART OF- IT DOESN T MEAN IT
DCESN' T EXIST IN THE DOCUMENT.

LOOK AT VWHAT THOSE REMEDIES ARE AND THEY ARE THE

VERY SPECIFIC REMEDIES THAT GOVERN A BORRONER S RIGHTS

SANDRA L. BETTENCOURT, C.S.R #3847
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'ELATIVE TO THE SECURITY INTEREST IN THE PROPERTY.

IFFECTIVELY WHAT WAS RECOGNIZED IN THE MC CARTHY CASE, W
JON'T CITE THAT CASE AS A BINDING PRECEDENT ON TH S COURT,
SITE |IT AS |LLUSTRATION OF APPROPRIATE ANALYSIS OF TH S
JERY | SSUE AMONG OTHERS.

THE REMEDIES THAT ARE INVOLVED HERE ARE THE RIGHT
ro GO TO COURT TO GET A RECEIVER APPO NTED TO TAKE CONTROL
)F THE PROPERTY TO PRESERVE |IT, OBVIOQUSLY, YOUR CRITICAL
RIGHT OF THE LENDER BECAUSE ITS ONLY RECOURSE IS TO THE
PROPERTY IN THE EVENT OF DEFAULT. VELL ARBITRATORS DON T
{AVE THE POWNER TO APPO NT RECEIVERS, THAT REQU RES AN
EXERCISE OF JUDICl AL POANER UNDER STATE LAW AND SO AN
RRBI TRATOR CAN T DO THAT.

AND, IN FACT, IF YOU LOOK AT THE STATE LAW OF
ARBI TRATI ON 1281 AND SEQUENTI AL PROVI SI ONS, THOSE STATE
STATUTES CARVE OUT THE RIGHT TO GO TO COURT FOR THE
APPO NTMENT OF A RECEIVER TO TAKE CONTROL OF THE PROPERTY.
SO IF IT IS NOT | NCONSI STENT UNDER STATE LAW TO DO THAT,
HOW CAN | T BE SO | NCONSI STENT UNDER PRIVATE AGREEMENT TO
DO IT? THAT |IT RENDERS THE AGREEMENT ONE-SIDED, TOO
ONE-SIDED TO ENFORCE. THAT |S THE RECEIVERSH P REMEDY.

THE OTHER JUDICIAL REMEDY AND ALWAYS ONE OTHER THAT
WE ARE AWARE OF HERE, |S JUDICIAL FORECLOSURE. OF COURSE,
NOTH NG IN CALIFORNIA EVER GOES To JUDICI AL FORECLOSURE
ANYWAY, BUT AGAIN, JUDICIAL FORECLOSURE IS THE SORT OF

THING AN ARBI TRATOR CANNOT GRANT, SIMPLY DOESN T HAVE THE

SANDRA L. BETTENCOURT, C S.R #3847
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PONER TO GRANT. AND WE CTED THE AUTHORITY FOR THAT. AND

THAT |S ANOTHER |LLUSTRATION OF HOW ALL OF THE AGREEMENTS
DONG TH'S, MAKING |IT CLEAR THAT THAT TYPE OF REMEDY IS
CARVED QUT, SHALL BE WTHOUT PREJUDICE TO THAT REMEDY IS
SIMPLY AFFIRM NG WHAT THE LAW ALREADY PROVI DES.

THE COURT: MR SCHENKKAN, | UNDERSTAND
THAT  ARGUMENT. VWHAT | DON T UNDERSTAND IS, CAN YOU HELP
ME RECONCILE THE BLANKET CLAUSE THAT EXCLUDES HOMVEFI RST
REMEDI ES, THE BLANKET CLAUSE WH CH SAYS ARBI TRATION MAY
NOI' DELAY OR ADVERSELY AFFECT THE ABILITY O HOVEFIRST TO
EXERCISE ITS REMEDIES UNDER THE LQOAN DOCUMENTS?

MR, SCHENKKAN: RECONCILE 1T WTH
MUTUALI TY?

THE COURT: NO. | MEAN, |IT DOESN T
LIMT THE REMEDIES THERE, |T JUST TALKS ABOUT REMEDIES IN
GENERAL.

MR SCHENKKAN: RI GHT. BUT WHAT THAT MEANS

ONE HAS TO ASK ONESELF |IS WHAT ARE THE REMEDIES UNDER THE

LOAN DOCUMENTS? |F YOU LOOK AT THE BALANCE OF THE

DOCUMENT, | THINK I AM GO NG TO BE WORKING FROM --

THE COURT: THE FACT I T TALKS ABCQUT
"ANY O THE REMEDI ES AVAI LABLE. " | AM LOOKING AT
PARAGRAPH  20. IT IS THE LAST SENTENCE.

MR SCHENKKAN: |  AM LOOKI NG

THE COURT: THS IS IN THE GRAY DEED OF
TRUST.

SANDRA L. BETTENCOURT, C.S.R #3847
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MR SCHENKKAN. |F "WE CAN JUST TAKE A

MOMENT SO WE ARE SURE WE ARE ALL LOOKING AT THE SAME

THE COURT: SURE. PAGE EIGHT OF THE
DEED OF TRUST AND THE SAME CLAUSE APPEARS IN THE LAST.
SENTENCE OF PARAGRAPH 20 OF PROM SSORY NOTE ON PAGE TEN.'

| THINK | MSSPOKE THE DEED OF TRUST IS THE NEXT TO

THE LAST SENTENCE AND THE PROM SSORY NOTE |S LAST
SENTENCE.

MR SCHENKKAN: | DONT HAPPEN TO HAVE [N
FRONT OF ME THE GRAY PETITION. | HAVE GOT THE WALKER
PETITION WH CH HAS ATTACHED TO IT LOAN AGREEMENT AND DEED
OF TRUST IN THAT CASE

MR. MC CARTHY: | WONDER IF | CAN HAVE A
YOVENT?

THE COURT: YES.

IN WALKER PARAGRAPH 20 ALSO SECTION 20.

MR. MC CARTHY: | HAVE THE GRAY LANGUAGE IN
TRONT OF ME, |F | CAN HAND THAT TO MR  SCHENKKAN.

THE COURT: ALSO. PARAGRAPH 20 OF

PROMISSORY NOTE, THE LANGUAGE |S SUBSTANTIALLY THE SAME I[N

VALKER.

MR SCHENKKAN: ARE YOQU NOW LOOKING AT THE
{ALKER?

THE COURT: | WAS.

MR SCHENKKAN: LET ME GO BACK TO WALKER

"HEN |IF YOU TAKE THE DEED OF TRUST PARAGRAPH 20, REFERS TO

SANDRA L. BETTENCOURT, C. S. R. #3847
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THE ARBI TRATI ON DELAYING OR ADVERSELY AFFECTING ABILITY 2'%(

EXERCISE ANY OF THE REMEDIES AVAILABLE TO YOU UNDER THE
SECURI TY AGREEMENT OR UNDER THE LOAN AGREEMENT. o5 ong
THEN LOOKS UNDER THE BALANCE OF THE SECURITY AGREENENT
THEN UNDER THE LOAN AGREEMENT TO SEE WHAT REMEDIES ARE
SPECI FI ED THERE.

AND WHAT YOU SEE- AND WE DID GO THROUGH THI'S
EXERCISE IN ONE OF OUR OPENING BRIEFS, AT LEAST | THINK
PERHAPS ALL OF THEM BUT WHAT YOU SEE THERE ARE IN VAR QUS
PROVISIONS IN THE LOJCAL PLACE YOU WOULD EXPECT TO FIND
THEM IN THE AGREEMENTS, THERE ARE SOME REMEDIES SPELLED
3UT MOST OF THEM ARE SELF HELP REMEDIES. (OF COURSE THE
RIGHT OF SET OFF, THE RIGHT TO GO IN AND NON JUDI ClALLY
'ORECLOSE ALL OF WHICH WOULD NOT BE AFFECTED BY
ARBITRATION | N ANY EVENT.

THE COURT: | THINK MR SCHENKKAN YOU
CEEP JUWPING TO THE LAST PARAGRAPH 20 OUTSIDE OF THE BOX
[N THE WALKER DOCUMENT AND | AM STILL FOCUSING ON THE
SENTENCE THAT TALKS ABOUT ANY REMEDIES, ANY REMEDI ES.

MR SCHENKKAN: CKAY. DRECT ME TO THE
"IGURE BEING INSIDE THE BOX AND THEN THE FURTHER LANGUAGE

JUTSIDE THE BOX?
THE COURT: RI GHT. BECAUSE LET'S LOXK

\T 20. IF WE START IN THE FIRST SENTENCE WE HAVE EXCLUDED

JINLY FORECLOSURE PROCEEDI NGS | NI TIALLY. THEN IF WE GO

JOWN TO THE SENTENCE THAT | KEEP COM NG BACK TO WE HAVE

SANDRA L. BETTENCOURT, C.S.R #3847
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GO A STATEMENT THAT SAYS THAT ARBI TRATION NMAY NOT WTH&gT
HOVEFI RST'S CONSENT DELAY OR ADVERSELY AFFECT' HOVEFI RST' S
ABILITY TO EXERCISE ANY OF THE REMEDI ES AVAILABLE TO IT

UNDER THE SECURITY AGREEMENT OR UNDER THE LQOAN AGREEMENT.'

MR SCHENKKAN: RI GHT.

THE COURT: THEN THE NEXT PARAGRAPH ARE
THE SPECIFIC CUT QUIS THAT YOU RE REFERRING TO

MR SCHENKKAN: VWELL, | THINK THERE 1S
REDUNDANCY THERE, YOUR HONOR. | DON T TH NK REDUNDANCY IS
FATAL TO AN AGREEMENT ESPECI ALLY WHERE THE OBLIGATION 1S
TO READ THE AGREEMENT IN THE WAY THAT PRESERVES THE RI GHT
TO ARBI TRATE.

THE COURT: I  AM JUST TRYING TO Fl GURE
3UT WHAT THE PARTIES AGREEMENT WAS.

MR  SCHENKKAN: YOUR HONCR, | TH NK THE
PARTIES AGREE AND IT IS STATED THERE TO THE EXTENT |T THEN
TAKES READING THE BALANCE OF THE CONTRACT TO UNDERSTAND
NHAT EACH O THE REMEDIES IS THAT IS SET FORTH IN THE
ZCONTRACT, THAT IS WHAT WE HAVE TO DO AND THAT IS WHAT |
IAVE -- | WAS STARTING TO DO

THE FACT THAT ONE PART OF THE CONTRACT REFERS BACK

O ANOTHER PART OF THE CONTRACT OR | NCORPORATES PROVI SI ONS
SLSEWHERE [N THE CONTRACT DCESN T RENDER THE CONTRACT
AMBIGUOUS. |IT MAY REQURE YOQU TO DO SQVE ADD Tl ONAL
3STUDY. AND YOU MAY EVEN WANT TO HAVE A LAWER LOOK AT IT.

PEOPLE WERE ADVISED OF THE SITUATI'ONS THAT THEY

SANDRA L. BETTENCOURT, C. S.R #3847
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SHOULD SEEK LEGAL COUNSEL OR OTHER ADVICE TO HELP THEM
UNDERSTAND THE FULL PANCPLY OF RIGHIS AND RESPONSI BILITIES
THEY WERE TAKING ON HERE.

THERE |S ABSOLUTELY NOTHING WRONG WTH THAT I[N
TERVG OF WHAT IT IS THAT HOVEFIRST 1S OBLIGATED TO
ARBI TRATE HERE. IT 1S OBLIGATED TO ARBI TRATE ANY
CONTROVERSY OR CLAIM T IS JUST THAT IT IS STILL
ENTI TLED, EVEN IN THAT EVENT, TO EXERCISE ITS SELF HEL?
REMEDIES WHI CH ARE NOT | NCONSI STENT WTH ARBI TRATION TO
BEGAN WTH AND TO SEEK THE OTHER SPECIFIC REMEDIES THAT
IT IS ENTITLED TO UNDER THE LOAN AGREEMENTS PRIMARILY, IF
NOT EXCLUSI VELY, THAT IS FORECLOSURE, JUDICIAL OR NON
JUDICIAL FORECLOSURE AND RIGHT TO GO IN AND SEEK A
RECEI VER BUT IT ALSO I|INCLUDES FOR EXAMPLE, THE R GHT TO
| NSPECT, PARAGRAPH SEVEN OF RIGHT TO |INSPECT THE PROPERTY.

AND |F THERE IS DISPUTE OVER THAT R GHT TO | NSPECT
SOMEONE CONTENDS THEY DON' T HAVE THE RIGHT TO | NSPECT,
THAT |S SUBJECT TO ARBITRATI O\ BUT THE REMEDY OF
INSPECTION I TSELF IS NOT' -- |T IS NOT THE ARBI TRATOR THAT
3SETS TO GO IN AND INSPECT, IT IS THE LENDER WHO DCES.

| MEAN, THE PO NT |S THESE ARE LEGAL DOCUMENTS
YVHICH PROVIDE FOR VAR ETY OF REMEDIES SOVE O VWHCH ARE
SMPLOYED BY LAW SOME OF WHICH ARE EXPRESS IN THE
JOCUMENTS. THE CARVE QUT IS JUST FOR THOSE REMEDES, |IT
S NOI' FOR THE UNDERLYING DI SPUTE OF FACT OR LAW THAT

JOULD HAVE TO BE RESOLVED BETWEEN THE PARTIES. IT IS

SANDRA L. BETTENCOURT, C. S.R #3847
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ACTUAL-LY THE KIND OF THING IN MC CARTHY CASE THE COURT

SAID WAS ENTIRELY REASONABLE TO CARVE QUT.

THE COURT: OKAY.

MR SCHENKKAN: AGAI N, JUST COME BACK TO
THE EXTENT THERE IS ANY AMBIGUITY IN THAT IT DOESN T
BECOVE REASON TO |NVALIDATE THE ARBITRATION PROVISION, |IT
IS BECOMNG A REASON TO READ |IT NARROAY, TO ENFORCE IT.
THE COURT WOULD INCLUDE IT, wouLD OTHERW SE RENDER THE
JLAUSE UNENFORCEABLE THEN IT IS OBLIGATED TO LOOK AND ASK
TSELF, WELL IS THERE A WAY TO RENDER |T ENFORCEABLE?

THE COURT: MR. SCHENKKAN, |F | BUY
HAT ARGUMENT, ONCE | CONCLUDE THAT TH'S IS AN UN LATERAL
A\GREEMENT TO ARBITRATE, THE ONLY WAY | CAN ENFORCE IT IS
'O TAKE QUT THE UNILATERAL AGREEMENT. 1 DON T THI NK THAT
'ASE STANDS FOR THAT PROPCSITION IF IT IS AN UN LATERAL
\GREEMENT, |T IS UNENFORCEABLE AS UNCONSCI ONABLE.

MR, SCHENKKAN: VELL, | WOULD AGREE W TH
'OU. |F THE COURT CONCLUDED THAT IT -- THAT IT WAS
' NAMBI GUOUSLY UNI LATERAL, THAT WOULD BE TRUE, pBUT THAT' S
NOT THE WAY THE COURT IS REACH NG ITS CONCLUSION THAT |IT
IYAY BE TOO UNI LATERAL HERE TO BE ENFORCEABLE.

AND TH'S BRINGS US TO THE OTHER PONT VWH CH IS THAT

1F THE PROBLEM IS THE CARVE QUT, IN THE COURT'S OPI NI ON,
AND WTHOUT THE CARVE OUT IT IS AN ENFORCEABLE AGREEMENT

IBECAUSE IT IS ENTIRELY MJTUAL, AND THE COURT'S OBLI GATI ON

[S TO SEVER THE OFFENDING TERM FROM THE ARBITRATION CLAUSE

SANDRA L. BETTENCOURT, C.S.R #3847
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AND ENFORCE THE BALANCE OF IT. AND WE CTED NUMBER OF

CASES FOR THAT PROPCSI TI ON.

THE DI VISION BETWEEN THE CASES THE COURT | TH NK
HAS IN MND WHERE ONE-SIDEDNESS | NVALIDATED THE WHCLE
CLAUSE, IN THS CASE THERE WAS NO -- THE BASIS FOR THE
ONE-SI DEDNESS IN THOSE CASES WAS NOTI' AMBIGQUTY, AS TO THE
EXTENT OF THE CARVE OQUT AND THEREFORE AMBIGU TY AS TO
WHETHER | T WAS ONE- Sl DED. THOSE PROVI SI ONS WERE
UNAMBI GUOUSLY ONE-SI DED LACKING ElITHER MODI CUM OF
BI LATERAL ON THEIR FACE

HERE THERE IS AT LEAST, | THNK THE COURT WOULD
AGREE, A LEGQ TI MATE QUESTI ON. THE PROBLEM IN THE COURT' S
VIEW |S AMBIGUITY AS TO WHAT |IT REALLY PROVIDES. THERE
THE COURT'S OBLIGATION BECAME TO SALVAGE THE ARBI TRATI ON
CLAUSE. THAT MEANS CARVING OUT -- SEVERING OUT :  THE
OFFENDI NG TERMS, THE CARVE QOUT AND SAYING THOSE WOULDN T
BE ENFORCED BUT THAT RENDERS THE WHOLE AGREEMENT MJTUAL
AND THEREFORE THERE IS NO PROBLEM OF ENFORCEABILITY.

THE COURT: VWELL MR SCHENKKAN, |  THI NK

VWHAT | AM SAYING THOUGH, AS | READ ALL OF THE PROVI SIONS,
ALL OF THE SENTENCES TOGETHER IN TH' S PARTI CULAR
ARBI TRATION CLAUSE, | REALLY AM LEFT WTH NO CONCLUSI ON
BUT THAT I T APPEARS THAT HOVEFI RST AT |ITS OPTION CAN SAY
" HAT THE ARBITRATION IS UNDULY GO NG TO DELAY OR ADVERSELY
AFFECT | TS REMEDIES UNDER THE LOAN DOCUVENTS AND THEREFORE

IT 1S NOT SUBJECT TO ARBITRATI O\

SANDRA L. BETTENCOURT, C S.R #3847
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MR.  SCHENKKAN: | JUST DONT THI NK THAT IS

A FAIR READING OF THE CLAUSE, YOUR HONOR, AND | TH NK WE
ARE ENTITLED TO A FAIR READING O THE CLAUSE UNDER THE
FI RST PRI NCI PLE.

AS | MENTIONED, | THINK THAT |IS EXTREME READING OF
THE CLAUSE AND NOT WARRANTED. AND IT IS A READI NG THAT
EVEN THE PETITIONERS THEMSELVES HAVEN T ARGUED |S THE WAY
| T SHOULD BE READ. THEY MADE OIHER ARGUMENTS ABQUT WHAT
THAT SAID, NEVER ARGUED THAT | NTERPRETATI ON.

THE COURT: LET ME HEAR FROM THE OTHER
PARTIES IN A M NUTE. LET"S HAVE YOU MOVE ONTO YOUR ' NEXT
PO NT, PLEASE.
MR, SCHENKKAN: WELL, THE ONLY OIHER FACTOR

THE COURT MENTIONED IN ITS ANALYSIS, | BELIEVE, WAS THAT
TH'S WAS OBVIOQUSLY A LENGTHY FORM CONTRACT. AND IT IS
VERY CLEAR THAT THAT IN AND OF |TSELF HAS NO BEARI NG NOT
DI SPOCSI TIVE EVEN UNDER A CONTRACT OF ADHESI ON ANALYSI S.
IT IS -- THEY ARE LENGIHY DOCUMENTS, THEY ARE LEGAL
DOCUMENTS. THEY ARE NECESSARILY DENSE IN SOVME OF THEIR
PROVI SI ONS.

|F THAT WERE TO | NVALI DATE AGREEMENTS THAT PEOPLE
MADE THESE DAYS, THERE WOULD BE VERY FEW AGREEMENTS
CERTAINLY IN THE CONSUMER ARENA THAT COULD HAVE BEEN
ENFORCED.

SO THE QUESTION HAS TO BE SOVETH NG MORE THAN THE

MERE FACT THAT THEY ARE -- THEY HAVE A LOT OF GENERIC

SANDRA L. BETTENCOURT, C.S.R #3847
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TERMS AND THE EVIDENCE |S THAT WHERE PEOPLE CARE TO
NEGOTI ATE OVER ISSUES, HOMEFIRST DID NEGOTIATE, |IN FACT,
SOVE SENTENCES CHANGED VERY MATERIAL TERMB.  THE FACT THAT
NO ONE EVER .ASKED TO CHANGE THE ARBI TRATION CLAUSE, ap
HARDLY BE HELD AGAINST THE ENFORCEABILITY OF THE
ARBI TRATI ON.

|F THERE WERE EVIDENCE IN TH'S RECORD THAT PECPLE
IAD SOUGHT TO CHANGE |IT AND HOVEFIRST HAD SIMPLY REFUSED
ro OONSIDER |IT, THAT WOULD ENTER |INTO ANALYSIS UNDER THE
PROCEDURAL AND SUBSTANTI VE UNCONSCI ONABI LI TY DOCTRINE, gt
"HERE |S NO EVIDENCE IN TH'S RECORD OF THAT. a\p [N
"ACT, THE ONLY EVIDENCE THERE IS IN THI'S RECORD ON THAT
JUBJECT, |S THE STATEMENT BY THE PRESIDENT OF HOVEFI RST,
'HAT ALTHOUGH NO ONE EVER DID MAKE A REQUEST TO MDD FY THE
\RBITRATION CLAUSE, HOMEFIRST WOULD HAVE CONSIDERED IT |IF
CT HAD BEEN SOUGHT, NOT NECESSARI LY HOMEFIRST WOULD HAVE
\GREED TO DO IT, THAT WOULD OBVIOUSLY DEPEND UPON THE
JIRCUMSTANCES, BUT HOVEFIRST WOULD HAVE BEEN WLLING TO
'ONSIDER IT. THAT IS THE STATE OF TH'S RECCRD.

THE COURT: BUT THAT IS RATHER
JPECULATIVE ISNT IT, SINCE THAT DIDN' T HAPPEN? | NEAN,
'HE FACTS, THE EVIDENCE THAT WE HAVE |S THAT THE
RBITRATION PROVISIONS NEVER WERE MO FIED AND NOBODY EVER
EQUESTED THAT THEY BE MDD FIED. THAT IS THE EVI DENCE
'"HAT |S BEFORE THE OOURT.

MR, SCHENKKAN: YES.
SANDRA L. BETTENCOURT, C. S.R #3847
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THE COURT: AND | DONT TH NK ANY OF us

CAN SPECULATE WHAT WOULD HAVE HAPPENED | F SQOVEBCDY HAD
REQUESTED.

MR SCHENKKAN: ' VELL, | THINK IT IS NOT
SPECULATION  THAT THE PRESIDENT OF THE COMPANY SAYS WE
WOULD HAVE CONSIDERED |IT. THAT IS NOT SPECULATION. |IT
WOULD BE SPECULATION FOR SOVEONE TO SUPPOSE THAT HAVI NG
CONSIDERED | T THEY THEN WOULD THEN AGREE TO |IT. THAT
WOULD BE  SPECULATI VE.

THE PO NI HERE, YOUR HONOR, |S THAT THE COURT IS
I NDULG NG | N SPECULATI ON. THE COURT IS INDULGA NG IN
SPECULATI ON AGAI NST THE ENFORCEABILITY OF THE ARBI TRATI ON
CLAUSE AND THAT |S SPECULATION THAT PREM SE OF THE COURT'S
ANALYSIS |S THAT BECAUSE THE ARBITRATION CLAUSE WAS NEVER
CHANGED, IT MJST HAVE BEEN NON NEGOTI ABLE.

THERE IS NO EVIDENCE IN THAT REGARD OF THAT, NONE
NHATSOEVER. AND FOR THE COURT TO G VE ANY WEIGAT TO THAT
FACT, IN RULING AGAINST ARBITRATION IS TO GO DI RECTLY
AGAINST I TS OBLIGATION TO |INDULGE EVERY |INTENDVENT TO @ VE
EFFECT TO THE ARBITRATION CLAUSE. THE COURT 1S DA NG THE
EXACT OPPOSITE IN |INCIDENTAL |INTENDMENT TO FIND IT
UNENFORCEABLE.

THE COURT IS OBLIGATED UNDER THESE FIRST PRI NC PLES
IN THE FACE OF TH'S RECORD TO CONCLUDE THAT THERE IS
XOTH NG HERE TO SAY THE ARBITRATION CLAUSE WAS PRESENTED

ON A TAKE IT OR LEAVE |IT NON NEGOTI ABLE BASIS. I N FACT,

SANDRA L. BETTENCOURT, C.S.R #3847
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THE RECORD SUGGESTS HOVEFIRST M GHT HAVE BEEN WLLING TO

DI SCUSS MODI FYI NG THAT CLAUSE.

NOT ONLY DCES IT OFFEND THE OBLIGATION TO | NDULGE
EVERY | NTENDMENT TO G VE AFFECT TO THE ARBITRATION CLAUSE;
BUT | T REALLY GOES D RECTLY AGAINST WHAT THE LAW IS OF
CALI FORNI A ON ARBI TRATI ON. THE LAW FAVORS ARBI TRATI O\
CLAUSES.

IF THE COURT |S PRESENTED WTH TWDO PGCSSIBLE
EXPLANATI ONS FOR WHY THERE HAS NEVER BEEN A CHALLENGE TO
THAT ARBI TRATION CLAUSE | N NEGOTI ATIONS OVER THESE
CONTRACTS, ON OF THEM THE PREMSE OF VWHICH IS PECPLE
DON' T LIKE IT, DIDNT WANT IT, FELT PONERLESS TO DO
ANYTHING ABQUT IT, THE OIHER WH CH |S THAT PEOPLE AGREED
TO DI SPUTES OQUGHT TO BE SUBJECT TO ARBI TRATI O\

HOW CAN | T POSSIBLY FAVOR THE PREM SE THAT
DI SFAVORS ARBI TRATION WHEN THE LAW IN CALIFORNTA 1S YQU
YUST -- THAT WE FAVOR ARBITRATION THAT IT IS A FAVORED
REMEDY?

THE COURT: | THINK THE LAW IN
CALIFORNTA IS THAT WHEN PECPLE ENTER |INTO AN AGREEMENT TO
ARBI TRATE, THAT THERE IS PUBLIC POLICY IN FAVOR OF
INFORCING THAT AGREEMENT. | KEEP COM NG BACK TO THAT AND
I THNK THAT IS AN | MPORTANT ONE.

Il AM TRYING TO DETERM NE FROM THE DOCUMENTS WHETHER
THE PARTIES AGREED TO ARBI TRATE HERE AND WHETHER THE

AGREEMENT |S AN UN LATERAL AGREEMENT THAT HOMVEFI RST WAS

SANDRA L. BETTENCOURT, C.S.R #3847
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EXPECTATIONS OF THE PARTIES AS THEY ENTERED INTO THI'S
DOCUNMENT.

MR SCHENKKAN: YOUR HONOCR |S NOW MOVI NG
FROM ONE |SSUE HERE TO ANOTHER

THE  COURT: | TH NK THEY' RE RELATED.

MR SCHENKKAN: THE |ISSUE OF WHETHER- THERE
WAS AGREEMENT, EVER AN AGREEMENT TO ARBITRATE, |S SEPARATE
AND APART FROM WHETHER WHATEVER AGREEMENT WAS REACHED WAS
50 ONE-SIDED THAT IT CANT BE ENFORCED. | TH NK THE COURT
JOULD AGREE THOSE ARE TWO SLIGHTLY SEPARATE LEGAL | SSUES.
THERE HAS NEVER BEEN A CONTENTION IN THIS CASE THERE WAS
JOT AN AGREEMENT TO ARBI TRATE.

NO ONE HAS HAD THE TEMERITY TO DI SCUSS THAT THESE
\RE SIGNED DOCUMENTS THAT HAVE AN ARBI TRATION CLAUSE IN
"HEM  BEEN NO SUGGESTION PECPLE DIDN T KNOW WHAT THEY
TERE SIGNING THEIR ‘HAND WAS GUI DED OR SOMETHING LIKE
"HAT.  THERE |S AN AGREEMENT TO ARBI TRATE HERE.
THE COURT'S CONCERN ON THE ONE HAND IS WHAT THE

COPE OF THAT AGREEMENT IS AND WHETHER IT IS TOO ONE-SIDED
"0 BE ENFORCED. BUT WHAT | AM ADDRESSING RIGHT NOW IS AN
ENTIRELY DIFFERENT ISSUE WHICH IS THE |ISSUE OF WHETHER
HERE CAN BE ANY SIGNIFICANCE G VEN IN THE COURT ANALYSI S,
NOT THE FACT THAT THE ARBITRATION CLAUSE WAS NEVER
YODI FIED THAT GOES TO --

THE  COURT: TAKE A LOCK AT THE

SANDRA L. BETTENCOURT, C.S.R #3847
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LOOK AT PAGE 1664 DCES |NDICATE THAT THE FACT THAT NONE OF
THE PREPRI NTED ARBI TRATION PROVISIONS HAS EVER BEEN
MODI FI ED DOES SUGGEST THEY WERE NON NEGOTI ABLE.

MR.  SHENKKAN: WAS THE COURT ASKED TO
ADDRESS IN THAT CASE THE VERY ARGUMENT | JUST MADE WHY
THAT IS AN |NCORRECT APPROPRIATE ANALYSIS? DD IT GRAPPLE
WTH THE ISSUE? DD YOU TRY TO RECONCILE THAT COWMMENT, |F
YOU WLL, TO ITS OBLIGATION UNDER THE LAW TO | NDULGE
EVERY |NTENDMENT TO G VE AFFECT TO ARBITRATION CLAUSE NOT
TO INDULGE IN ASSUVPTIONS AGAINST THE ENFORCEABILITY OF
THE LAWS?

DD IT ATTEMPT TO RECONCILE THAT COWENT TO
CALIFORNIA'S STATED POLICY IN FAVOR OF ARBITRATION? HOW
IS IT CONSISTENT WTH THE FACT THAT THE LAW SAYS
ARBI TRATION IS A BETTER REMEDY, IT IS SUCH A GOOD REMEDY
GO NG TO HAVE SPECIAL RULES TO ENFORCE ARBI TRATION CLAUSES
WTH REMEDI'ES THAT BECAUSE NOBODY EVER OBJECTED TO
ARBI TRATION CLAUSE |T MJST SHOW THAT.IT WAS OFFERED. ON A
TAKE IT OR LEAVE IT BASIS.

THE REASON NEVER OBJECTED TO IT, | WOULD SUBMT,
BECAUSE THEY DON T HAVE ANY PROBLEM WTH ARBI TRATI ON
CLAUSE PLUS THE STATE OF CALIFORNIA DOESN T HAVE A PROBLEM
WTH ARBITRATION CLAUSES HAS SPECIAL RULES TO ENFORCE
THEM

THE COURT: MR, SCHENKKAN, | DO WANT TC

SANDRA L. BETTENCOURT, C.S.R #3847
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ALLOW THE PLAINTIFFS TIME TO MAKE THEIR COWMMENTS. DO YOU

HAVE ANY OIHER PAONIS YQU D LIKE TO ADDRESS BRI EFLY BEFORE

|  ALLOW OTHER DEFENSE COUNSEL TO MAKE ORAL ARGUMENT. ?

MR SCHENKKAN: MAY | JUST HAVE A MOVENT?
THE COURT: YES.
MR SCHENKKAN: NO, YOUR HONOR NOT AT TH'S
TIME.
THE COURT: ALL RIGHT. M.
DI LLI NGHAM?
M5. DI LLI NGHAM WE HAVE NOTHING TO ADD,

YOUR HONOR, TO THE COWENTS MADE BY MR SCHENKKAN. THANK

YOU.

THE COURT: MR MC ALLEN?

MR. MC ALLEN WE ALSO HAVE NOTH NG TO
ADD.

THE COURT: LET"S HEAR FROM ONE OR MORE

O THE PLAINTIFFS AND VWHO WOULD LIKE TO GO FIRST?
MR MC CARTHY: IF I MCGHT IF THAT IS ALL

RIGIT WTH MY COUNSEL, GO NG TO BE EXTREMELY BRI EF BECAUSE
IT IS -- APPARENTLY, THE COURT HAS d VEN CAREFUL
CONSI DERATION TO THE CASE LAW

I JUST WANT TO ADDRESS ONE COWENT THAT IS THE
| SSUE OF ONE-SIDEDNESS AND UNCONSCI ONABILITY THAT IS
REALLY KEY |SSUE BEFORE THE COURT.

THE WAY THESE ARBI TRATION CLAUSES ARE STRUCTURED,

HOVEFI RST* HAS THE RIGHT TO ESSENTIALLY PURSUE WHATEVER IT

SANDRA L. BETTENCOURT, C.S.R #3847
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WANTS IN COURT WHILE THE PLAINTIFFS ARE REQURED TO GO TO

ARBI TRATI ON. UNDER THE RECENTLY DECIDED CASE OF RAM REZ
THERE IS PRESUMPTION OF UNCONSCIONABILITY SO WE HAVE THAT
IN THE RECORD. THAT IS A CASE THAT WAS DECIDED WITHIN.THE
LAST TWO WEEKS.

RAMREZ READS AND | AM QUOTING FROM PAGE 9741, "IT
IS BY NOW WELL SETTLED THAT AN AGREEMENT THAT REQUI RES THE
WEAKER PARTY TO ARBI TRATE ANY CLAIMS HE OR SHE MAY HAVE
BUT PERM TS THE STRONGER PARTY TO SEEK REDRESS THROUGH THE
COURTS, 1S PRESUMPTI VELY UNCONSCI ONABLE. "

I WANT TO RAISE ONE OTHER FACTUAL ISSUE |F | COULD
BEFORE THE COURT. MR SCHENKKAN JUST GAVE THE SUGGESTION
THAT WELL EVEN THOUGH THIS LANGUAGE ABOUT REMEDIES IS I[N
THERE AND THAT WE HAVE THE OPTION OF PURSU NG CERTAIN
REMEDI ES THERE, THEY ARE VERY LI M TED. DON'T WANT TO
REI TERATE THE WHOLE THING IF | COULD DIRECT THE COURT IN
THE CONTRACTS TO PARAGRAPH 19 AND | AM SPEC FI CALLY
REFERRING TO M CLIENT'S CONTRACT.

THE COURT: IS THS THE DEED OF TRUST
CR PROM SSCRY NOTE?
MR MC CARTHY: TH'S, YOUR HONOR, IS DEED

OF TRUST. AND YOQU WERE JUST READING FROM PARAGRAPH 20 THE
LANGUAGE ON ARBI TRATI ON. | AM READING FROM THE GRAY AND |
JUST WANTED TO H GHLIGAT FOR THE COURT PARAGRAPH 19 TO
SHOW THE EXPANSI VENESS OF THE REMEDI ES.

VWHAT | T STATES IS THAT "HOVEFIRST HAS THE ABILITY

SANDRA L. BETTENCOURT, C.S.R #3847
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TO PURSUE THE REMEDIES UNDER THI'S LOAN AGREEMENT OR ANY

OTHER REMEDY VWHICH IS AFFORDED BY LAW OR EQUITY." -WHAT
THAT MEANS THEY CAN TAKE ANYTHI NG THEY WANT AND BE IN

COURT WHILE WE ARE RELEGATED TO ARBI TRATI ON. AND FOR THAT
REASON, |IT IS ONE-SIDED UNCONSCI ONABLE AND WE WOULD

SUBM T, YOUR HONCR

THE COURT: ALL RI GHT. THANK  YOQU VERY
MUCH.
MR. SOBOL?
MR SOBOL: | YOUR HONOR, | DON T HAVE

MUCH TO ADD. AND | JUST WOULD SAY THAT IN RESPONDING TO A
FEW OF THE PO NTIS MR  SCHENKKAN RAI SED, OBVIOQUSLY WE HAVE
WHATEVER BURDEN THAT WE HAVE HERE WE HAVE MET. AND |
AGREE THAT THE NUB O THE |SSUE HERE IS VWHETHER OR NOT
TH'S 1S ONE- SIDED.

IF FOR SOVE REASON A BORRONER DEFAULTS UNDER ANY OF
THESE PROVISIONS IN TH S AGREEMENT, THEY' RE GO NG TO BE
ABLE TO GO AND FORECLCSE. THAT IS ALL THE BANK IS
| NTERESTED | N. HERE, I|F THEY SAY THEY HAVE TO GO
ARBI TRATE BUT THEY CAN FORECLOSE YOUR HOUSE IN THE MEAN
TIME, THAT IS COWLETELY UNFAIR AND ONE Sl DED.

THERE 1S THIS NOIMON THAT SOVEHON NOBODY EVER ASKED
TO MDD FY TH' S AGREEMENT, THESE ARBI TRATI ON CLAUSES. THAT
'S REALLY NOT' THE RECCRD.

WHAT WE HAVE |S SOVE STATEMENTS BY SOVE UPPER LEVEL

OFFI CERS AND EMPLOYEES OF HOMEFIRST THAT SAY, WELL, NEVER

SANDRA L. BETTENCOURT, C.S.R #3847




10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

26

43
BROUGHT TO MY  ATTENTI ON. VHAT WE DON T HAVE |S STATEMENT6

FROM ALL OF THE VARIQUS SALES REPRESENTATIVES BOTH
EMPLOYEES AND | NDEPENDENTS OQUT THERE WHO WERE IN TOUCH
WTH ALL OF THE SENIOR CITIZENS WHO TOOK OUT THESE REVERSE
MORTGAGES, WHO REPORTED BACK ON A RQUTINE BASIS.

WELL THESE PEOPLE HAVE COMMENTS ABOQUT THE
ARBI TRATI ON. THEY HAVE QUESTION ABOUT ENFORCEABILITY.
AND | THINK THAT |IT IS LIKELY. SO WE DON T KNOW REALLY,

ON THE PRESENT RECORD, WHETHER OR NOT THERE WAS A LOT OF
I NTEREST IN CHANG NG THE ARBITRATION CLAUSE AND WHETHER OR
NOI HAD A DEAF EAR TO ANY COWPLAINTS ABQUT | T BECAUSE
THEIR SALES PEOPLE JUST GLOSSED OVER |IT.

AND WE ALSO KNOW THE REALITY O THE SITUATION IS
THAT THE BANK IS GO NG TO PRESENT YOU WTH A MASS OF
JOCUMENTS. AND BORROVERS ARE GO NG TO NOI' FEEL AS |F THEY
IAVE ANY CHOCE IN THE MATTER AND ACCEPT WHAT |IT IS THAT
THEY' RE G VEN, ANDFOR WALK AWAY FROM IT. AND THAT IS THE
LIND OF LACK OF MEANINGFUL CHOCE VWH CH THE RAM REZ CASE
TALKS ABQUT. IT IS NOIT A CHOCE TO BE ABLE TO WALK AWAY
"ROM HOVEFIRST WTH OUR REVERSE MORTGAGTE AND CET QUT OF
THIS ARBITRATION CLAUSE.

|F THEY WANTED TH' S AGREEMENT, HAD TO STICK WTH
"H'S ARBI TRATI ON CLAUSE. ANY KIND OF REMEDY, ANYTH NG
"HAT THE BANK WOULD REALI STI CALLY BE |INTERESTED IN, IS
1OING TO BE DONE THROUGH FORECLOSURE. AND FOR THAT

.EASON, COMPLETELY ONE-SI DED, UNCONSCI ONABLE AND WE WOULD

SANDRA L. BETTENCOURT, C.S.R. #3847
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SUBM T | T.

THE COURT: THANK YOU, MR SOBOL.

M5 WAGGONER?

MS. WAGGONER: | JUST HAVE ONE REALLY

BRIEF COWENT, YOUR HONOR, THAT HAS TO DO WTH THE NATURE
OF ADHESIVE CONTRACTS. YOUR HONOR HAD MENTI ONED THAT.
THERE WAS SOVE DECLARATIONS ORIGNALLY SUBM TTED IN WH CH
THEY STATED THAT THE PARTIES WOULD BE REQU RED TO SIGN THE
DOCUVENTS IN THE FORM THEY WERE PRESENTED TO THEM OR WORDS
TO THAT EFFECT. THOSE DECLARATIONS AREN T THE ONLY PLACE
WHERE LANGUAGE LIKE THAT APPEARS. AND | JUST WANTED TO
PO NT THAT OUT TO THE COURT.

EXHBIT A TO THE WAGEGONER DECLARATION |IN SUPPORT OF
THE WALKER OPPCSITION IS THE | MPORTANT | NFORMATION FOR ALL
BORRONERS SHEET THAT DOCTOR WALKER RECEIVED. AND ON THE
FIRST PAGE OF THAT DOCUMENT, THERE IS A HEADING THAT SAYS
LEGAL ARGUMENTS DOCUMENT.

AND |IT SAYS DOCUMENT YOU SIGNED DURING THE COURSE
OF TH'S TRANSACTION WLL |NCLUDE THOSE REQUIRED FOR YOUR
PROTECTION BY FEDERAL AGENCIES AND LISTS SOVE, AS WELL AS
THE FOLLON NG DOCUMENTS THAT DEFINE YOUR RELATIONSH P WTE
TRANS AMERICA AND HOVEFIRST AND LISTS QUT THE LOAN
AGREEMENT AND NOTE. AND IT LISTS QUT THE DEED OF TRUST OR
MORT GAGE.

THERE 1S NO EVIDENCE, IN FACT, THAT SHONS THAT THE

BORROAERS DIDN T HAVE ANY |DEA THAT THEY EVEN COULD

SANDRA L. BETTENCOURT, C.S.R #3847
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REQUEST THAT THE DOCUMENTS BE MODIFIED IN ANY VAY. [N

FACT, THAT IS NOT WHAT THI S SAYS AND THAT IS NOT WHAT THEY
WERE TOLD. | WANTED TO PO NT THAT QUT TO THE COURT.

THE COURT: THANK YOU, M SS WAGGONER
MR DYLINA | KNON YOU ARE CO COUNSEL. DD YOU HAVE
ANYTH NG TO ADD TO WHAT MR MC CARTHY HAS SAlD?

MR, DYLI NA: NO, THANK YQU, YOUR HONOR

THE COURT: ALL Rl GHT. IS THE MNATTER

SUBM TTED OR DCES ANYBODY ELSE WSH TO ADD ANYTH NG?

MR MC CARTHY: SUBM TTED.
MS.  WAGGONER: SUBM TTED.
MR SCHENKKAN: JUST ONE OTHER THING YOUR

iONOR, OBVIQUSLY YOQU ARE DENYI NG
AN CORDER DENYING PETITION TO COWEL ARBI TRATI ON

GOES | MMEDI ATELY ON APPEAL AND DCES STAY THE ENTIRE ACTION
3ELOW VWE WOULD REQUEST THE COURT GRANT AN | NTERIM STAY
JNTIL WE CAN FILE THAT NOIICE O APPEAL AND SO THAT TH' S
1ATTER |S PROTECTED IN ITS CURRENT STATE UNTIL THE COURT
JF APPEALS HAD AN CPPORTUNITY TO REVIEW THESE MATTERS.

THE COURT: ALL RI GHT. LI KE TO HEAR
SOME RESPONSE  FROM THE PLAI NTI FFS.

MR MC CARTHY: OBVI OUSLY, | F WE CAN BE
SIVEN AN OPPORTUNITY TO RESEARCH SOVE OF THAT LAW | AM
QOI' SURE THAT | S CORRECT. THE PROBLEM [|S TAKING APPEAL
{QU’RE TALKING ABQUT A YEAR, YEAR AND A HALF PROCESS. WE

OULDN'T AGREE TO A STAY OF THAT LENGTH. |'D BE HAPPY TO
SANDRA L. BETTENCOURT, C. S.R #3847 =
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LOOK AT MR. SCHENKKAN S AUTHORI TIES AND WORK SOMETHING oOUT

WTH HM VIA STIPULATION OBVIQUSLY, AFTER CONSULTING W TH
COUNSEL.

MR SCHENKKAN: IF 1 MAY CLARIFY NOT  ASKI NG
FOR A STAY DURI NG PENDENCY OF APPEAL. THAT WLL FOLLOW AS
ONCE THE APPEAL NOTICE 1S FILED | AM SAYING WOULD THI S
COURT |ISSUE AN INTERIM STAY UNTIL THE TIME FOR APPEAL HAS
RUN, BE ONLY 30 DAYS, | BELIEVE AFTER THE COURT'S FORVAL
NOTICE IS ENTERED IF THE COURT STICKS WTH N | TS | NTENDED
DECI SI ON? WHAT | AM CONCERNED ABQUT 1S PARTIES LEAPI NG ON
DI SCOVERY IN THE |INTERIM

|F WE ARE CORRECT, THAT WE ARE ENTITLED TO
ARBI TRATION | SSUES OBVIQUSLY SHOULD BE NO DI SCOVERY  UNTI L
THAT QUESTION HAS BEEN FINALLY RESOLVED BY THE COURT OF
APPEAL. AND | DONT WANT TO HAVE TO COVE RUNNING IN HERE
OCR ASKING THE COURT FOR A STAY AT THAT TI M VWE OQUGHT TO
HANDLE TH'S IN A REGIAR ZED MNANNER
IF THE COURT STAYS WTH | TS | NTENDED DECI SIQN, |

GUARANTEE WE WLL BE NOIICING APPEAL PROWPTLY, BUT | DONT
WANT TO HAVE TO COVE IN HERE TO FILE INTERIM DI SCOVERY
CRDER VWH LE WAITING FOR THE COURT OF APPEAL.

MR COTCHETT: HE |IS ABSCLUTELY CORRECT.
NCBODY IS GANG TO DO ANY DI SCOVERY. THE COURT IS GO NG
TO RENDER A DEC SI ON HOAEVER YOQU RULE, IN DUE GCOURSE, NO
ONE IS GONG TO DO ANYTHING DURING THAT PERIGD OF TI M

MR SCHENKKAN IS A VERY FINE LAWER | F HE

SANDRA L. BETTENCOURT, C.S.R. #3847
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REPRESENTS TO THE COURT THAT THAT IS THE SITUATION THAT

THERE 1S AN AUTOVATIC STAY, WE HAVE ABSOLUTELY NO PROBLEM
WTH THAT. | DONT THNK HES GIANG TO HAVE TO RUN BACK
INTO COURT TO GET ANY ORDER COUNSEL. HAS BEEN VERY
COOPERATIVE ON THE OTHER SIDE AND | THI NK YOU JUST MOVE
AHEAD IN YOUR ORD NARY COURSE, RENDER AN ORDER, WE WLL
NOI BOTHER YOQU WTH ANY- STAY.
VWE [INTEND TO TAKE NO ACTION UNTIL YOQU RULE. AT

THAT POINT, MR SCHENKKAN WLL LOOK AT THE LAW AS WELL
FILE NOIICE OF APPEAL VHATEVER HE HAS TO DO, WE ARE NOT
G NG TO DI SRUPT BUT WE ARE NOT RUNNING BACK TO THE OFFICE
TODAY. TO NOTICE DEPGCSI TIONS, YOUR HONOR

THE COURT: CKAY.

MR, SCHENKKAN: |F ALL COUNSEL REPRESENTI NG
THE THREE SEPARATE ACTIONS COORDI NATED HERE WLL TAKE THE
SAME VOW

THE COURT: YOU KNOW WHAT | AM GO NG TO
DO MR SCHENKKAN, AND IN ALL CANDOR | WAS TH NKING OF
DAONG TH' S ANYWAY UNTIL WE COULD RESOLVE SOVE OF THE OTHER
PENDING |SSUES, | AM GO NG TO ADOPT THE TENTATIVE RULING
AS THE ORDER OF THE COURT.

AND | WANT TO EMPHASIZE THIS COURT |S CONCLUDI NG

THAT THE ARBITRATION PROVISIONS |IN THESE PARTI CULAR CASES
ARE SO ONE-SIDED IN FAVOR OF HOMVEFIRST, AS TO BE
UNCONSCI ONABLE AND THEREFORE UNENFORCEABLE. THAT IS THE

RULING THAT | AM MAKI NG AND THEREFORE,. THE PETITIONS TO

SANDRA L. BETTENCOURT, C. S.R #3847




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

COVPEL ARBI TRATION AS FILED BY HOVEFIRST AND ALSO BY TR,%\8NS
AVERICA AND MOTION TO COWPEL ARBI TRATION AS FILED BY MET
LIFE ARE ALL DENIED BY TH' S COURT.

| WLL, IN LIGHT OF YOUR INDICATION, AND | AM NOT
SURPRI SED BY THAT, | FIGURED WHO EVER LOST THIS ISSUE IT
IS I MPORTANT ENOUGH TO ALL OF YOU IT WOULD BE TAKEN UP ON
WRIT OR ON APPEAL VWH CHEVER |S APPROPRI ATE. | TH NK ONE
APPLIES TO DENIAL, THE OTHER APPLIES TO GRANT.

| AM GO NG TO STAY ALL FURTHER DI SCOVERY IN TH'S
CASE UNTIL THE NEXT COURT DATE, AND THEN THAT WLL dVE
THE COURT OF APPEALS TIMg, |F YOU FILE YOUR NOTICE OF
APPEAL, TO STAY ANYTH NG FURTHER BY MYSELF AS TRI AL COURT.

BUT WHAT | WANT TO DO IS I AM GO NG TO STAY
DI SCOVERY UNTIL THE NEXT COURT DATE AND | WANT TO MAKE A
DATE SOMVE TIME HOPEFULLY IN JANUARY NEAR THE END OF
JANUARY FOR TWO THI NGS. WE STILL HAVE PENDING OQUT THERE
THE MOTIONS FOR APPO NTMENT OF LEAD AND LIAISON COUNSEL
AND CO LEAD AND CO LI ASON COUNSEL. | THNK VWE NEED TO SET

TIME FOR THOSE.

AND ALSO | THINK IT WOULD BEHOOVE ALL OF .us TO HOLD
JDUR NEXT PRETRI AL CONFERENCE. SO WHAT | WOULD LIKE TO DO
[IS PICK A DATE SOME TIME AT THE END OF JANUARY FOR THOSE
TW PURPOSES, AND | WLL STAY ALL DISCOVERY IN TH' S CASE
(N THE MEANTIME AND THAT WLL G VE YOQU, M SCHENKKAN, THE
ABILITY TO GET TO THE COURT OF APPEALS AND STCP

iVERYTHING.

SANDRA L. BETTENCOURT, C S.R #3847
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MR SCHENKKAN: OKAY.

MR, COTHETT: LAST WEEK OF JANUARY.' WHAT
IS CONVEN ENT DATE TO YOU?
THE COURT' : | AM GO NG TO BE, BY THE
NAY LET YOU KNON BE BACK IN REDWOOD CITY EFFECTIVE
JANUARY FIRST ON THE SEVENTH FLOOR ~ YOU CAN FIND Me
THERE, AND | THINK COURTROOM 7D |S WHERE WE ARE MWVING TO
| AM TOLD THE BEST TIME FOR ME TO SET HEARINGS IN
TH'S CASE WOULD BE FRIDAY MORNINGS. WHY DON'T VE PICK A

FRI DAY MORNI NG

MR COTCHETT: 28TH LOTS OF TIME

MR SCHENKKAN: | HAVE A CONFLICT ON THE
28TH.

THE COURT: 21ST?

MR SCHENKKAN: | BELIEVE WORKS FOR ME.

MR, SOBOL: FI NE.

MS. WAGGONER: FINE, YOUR HONCR

THE COURT: JANUARY 21ST, PREFER N NE

O COCK OR TEN O CLOCK?

MR.  SCHENKKAN: NINE O CLOCK IS FINE

MR M ALLEN | PREFER TEN O CLOCK AS |
AM IN LOS ANGELES.

THE COURT: MAKE |T JANUARY 21ST AT THI
O CLOCK. THAT WLL BE, AS | |IND CATED EARLIER BOIH FOR
HEARING ON MOTIONS TO APPONT LEAD AND LIAISON COUNSEL.

DON T BELIEVE | WLL NEED ANY FURTHER BRI EFING I WOULD

SANDRA L. BETTENCOURT, C. S.R #3847
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ABSOLUTELY  CRUCI AL. | DOUBT MJCH HAS CHANGED SINCE YQU
DD THE ORIGNAL BRI EFS AND THEN ALSO HAVE OUR SECOND
PRETRI AL CONFERENCE' ON THAT DATE ALSO.

ANYTHI NG FURTHER?

MR COTCHETT: THANK YOQU VERY MJCH.
MR, DYLI NA: MAY | ASK --
MR, SCHENKKAN: IF I CAN CLAR FY YQUR STAY

RPPLIES TO ALL PROCEEDINGS IN TH S NMATTER OR DI SCOVERY?

THE COURT: STAYING ALL DI SCOVERY WH CH
IS VWHAT | AM DO NG BECAUSE | AM SETTING THESE DATES. YOU
1AY WELL GET A D FFERENT ORDER FROM THE COURT OF APPEALS.
IN THE MEAN TIME | AM STAYING ALL DISCOVERY IN TH S CASE

MR  COTCHETT: THANK  YOU, YOUR HONOR

MR SCHENKKAN: MY CONCERN M GHT BE OIHER
PROCEEDINGS SOVEBODY ATTEMPTING TO |INTIATE BETWEEN NOW |
JON’'T KNOW WHAT THEY WLL BE

THE COURT: LET MeE IND CATE TO YOQU THAT

)NE THING THAT MY DENTAL OF THE PETITION DOES DO IS UNDER
:CP 1281.7 |IT THEN FORCES THE DEFENDANTS TO FILE
lESPONSIVE PLEADINGS WTH N 15 DAYS.

VHY DONT WE DO TH'S, | WANT TO PREVENT THAT TOO
JECAUSE THAT 1S UNNECESSARY WORK, SO LET'S STAY THAT 15
)AYS FROM BEG NNING TO RUN UNTIL WE ALL GET TOGETHER AGAI N
IN  JANUARY 21ST.

MR SCHENKKAN: ' THAT WOULD BE FINE MAYBE
SANDRA L. BETTENCOURT, C. S.R #3847
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OTHER THI NGS. NONE OF US | TH NK HAVE THOUGHT THROUGH

VWHAT ™M GHT HAPPEN. IN TH'S EVENT | REQUEST THE STAY BE-
KIND O STAY ON WHAT ORDER WOULD FOLLOW FROM APPEAL OF

| SSUE THAT AFFECTS THE ENTIRE CASE WH CH IS STAY OF THE
ENTI RE CASE.

THE COURT: | TELL YOU WHAT | AM
WLLING TO DO  STAY ALL OF PROCEEDINGS OTFHER THAN THESE
DATES FOR THE CONFERENCE THAT | HAVE STAYED SO | CAN KEEP
THE CASE MOWING FORWARD IN THE EVENT THE COURT OF APPEALS
DCESN' T STOP ME.

MS. CABRASER: ELI ZABETH CABRASER FOR THE
PLAINTIFF'S. OQUR ONLY CONCERN IS THAT THE COURT RETAIN
ITS ADM N STRATIVE JURISDICTION AS |IT HAS DONE TO DEAL
WTH M N STERIAL MATTERS THAT MAY COME UP NMNAYBE PGCSSI BLE
MATTERS THAT DON T AFFECT RESPONSES OF THE PLEADINGS OR
DI SCOVERY OR THE CLASS CERTIFICATION |SSUES THAT W M GHT
NONETHELESS WSH TO BRNG TO YOUR HONOR’S ATTENTION ON THE
JANUARY DATE.

AND WE WLL OBVIOQUSLY CONSULT WTH COUNSEL FOR
DEFENDANTS BEFORE WE DO THAT TO MAKE SURE THERE IS NO
DI SPUTE ABQUT |IT AND WE ARE NOT' CREATING |SSUES QUT- OF
THN AR BUT | JUST WOULD NOT WANT TO BE FORECLOSED FROV
DI SCUSSING THOSE MATTERS WTH COUNSEL AND BRING NG THEM UE
IF THEY' RE HELPFUL TO THE ADM N STRATION OF THE
PROCEEDI NGS.

THE COURT: VELL | DEEM NECESSARY

SANDRA L. BETTENCOURT, C. S.R #3847
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MATTERS TOMRDS THE EFFECTIVE ADM NI STRATION oF THE

PROCEEDINGS | TH NK WOULD BE APPRCOPRIATE MATTERS FOR
COUNSEL TO DISCUSS WTH EACH OTHER AND APPROPRI ATE MATTER
FOR ME TO TAKE UP WTH YOU WHEN WE COME BACK TO COURT
JANUARY 21ST FOR THE PRETRIAL CONFERENCE.

MR, SCHENKKAN: QUR ONLY INTEREST IS TO
PRESERVE THE STATUS QUO IN CASE SOVEONE WANTS TO SEE
PEOPLE FILING MOTIONS TO BE HEARD ON PRETRI AL CONFERENCE
THEN BE OBLI GATED TO RESPOND.

THE COURT: NO, ALL WE RE G NG TO DO
ON THE 21ST IS THE MOTION FOR LEAD AND LIAISON COUNSEL AND
ANOTHER PRETRI AL CONFERENCE.

MR, DYLI NA: STEVE DYLI NA. MAY | ASK
THE COURT, THE COURT WENT THROUGH LENGTHY REASONING IN
TERVG OF THE RULING THAT THE COURT HAS ADCPTED TH' S
MORNI NG, BECAUSE | DON T WANT TO BURDEN THE COURT, BUT
DCES THE COURT WSH TO PREPARE THE ORDER DENYING THE
PETITION OR WOULD YOQU ASK COUNSEL TO PREPARE THAT?

THE COURT: | WOULD ASK COUNSEL TO I
TH NK THE RECORD SHONS MY REASON NG I DONT TH NK THE
ORDER NEEDS TO | NCLUDE THAT.

MR SOBQOL: WE WLL PREPARE 'THE ORDER

THE COURT: MR. SOBCOL IS VOLUNTEERI NG

AND | WLL TAKE HM UP ON H'S OFFER

PROCEEDI NGS CONCLUDED

SANDRA L. BETTENCOURT, C. S.R #3847
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STATE OF CALI FORNI A)

) 8s

COUNTY OF SAN NMATEO

I, SANDRA L. BETTENCOURT, OFFICIAL REPORTER OF

SUPERIOR COURT OF THE STATE OF CALIFORNIA, IN AND FOR THE
COUNTY OF SAN MATEOQ DO HEREBY CERTIFY:

THAT THE FOREGOI NG CONTAINS A TRUE, FULL AND

CORRECT COWPUTER- Al DED TRANSCRI PT OF THE PROCEEDI NGS @G VEN
AND HAD IN THE WTH N-ENTITLED MATTER THAT WERE REPORTED
BY ME ON THE DAY.

DATED: JANUARY 6, 2000

REDWOOD CITY, CALI FORNI A

= J/M /'M//uc'ﬁ 7o) / éz;,(z%/

OFFI CI AL REPORTER

SANDRA L. BETTENCOURT, C S.R #3847
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LAW OFFICES

TCHETT,
PITRE &~ SIMON

; PROOF_OF SERVICE
|, KRISTIN ANN TAYLOR, DECLARE AS FOLLOWS:

| am, and was at al times mentioned, a citizen of the United States and employed in the

County of San Mateo. | am over the a%e of 18 years, and | am not a party to the within action.
My business address is San Francisco
Burlingame, Cdlifornia 94010.

irport Office Center, 840 Malcolm Road, Suite 200,

On February 2, 2000, | served the following document(s):

NOTICE OF ENTRY OF ORDER DENYING DEFENDANTS PETITIONS TO
COMPEL ARBITRATION

BYXMAIL: by depositing a true and correct copy thereof enclosed in a sealed envelope,

stamped with postage prepaid first class mail rate, in a designated area for outgoing mail,
addressed per the attached list. At my place of business, mail placed in that designated
area is deposited that same day, in the ordinary course of business, in a United States
Postal Service mailbox in the City of Burlingame.

BY FACSIMILE: by causing a true and correct copy thereof to be transmitted via
facsimile to the person(s) on the attached list.

BY OVERNIGHT COURIER: by causing a true and correct copy thereof enclosed in a
Is_ealed envelope to be delivered by California Overnight to the person(s) on the attached
Ist.

BY HAND DELIVERY: by causing to be personally served on this date a true and
correct copy thereof enclosed in a sealed envelope to the person(s) on the attached list.

| declare under penalty of perjury under the law of the State of Californiathat the

foregoing is true and correct. Executed at Burlingame, Callmia this 2-day-of-Eehruary, 2000.

KRISTIN ANN

PROOF OF SERVICE
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SERVICE LIST

~ Reverse Mortgage Cases (Coordination Proceeding No. 4061)

Dirk M. Schenkkan

Edward B. Mullen, 111

HOWARD, RICE, NEMEROV&KI,
CANADY, FALK & RABKIN

Three Embarcadero Center, 7* FI1.

San Francisco, CA 94111

Nicole A. Dillingham
THELEN,REID & PRIEST LLP
10 1 Second Street, Suite 1800

San Francisco, CA 94105-360 1

Peter G. McAllen

Mary K. Hartigan

JONES, DAY, REAVIS & POGUE
555 West Fifth Street, Suite 4600
LosAngeles, CA 90013-1025

Thomas F. Casey, |11, County Counsel
Steven L. Dylina, Deputy

COUNTY OF SAN MATEOQ

400 County Center, 3 FI.

Redwood City, CA 94063

Allen J. Ruby

Robert Dunne

RUBY & SCHOFIELD
60 S. Market St., Suite 1500
San Jose, CA 95 113-2379

Joseph R. Saveri

Michagl W. Sobol

LIEFF, CABRASER, HEIMANN &
BERNSTEIN L.L.P.

Embarcadero Center West

275 Battery Street, #3000

San Francisco, CA 9411 1-3339

Philip R. Soderquist
JARET & JARET

35 1 Cdifornia $., Suite 650
San Francisco, CA 94104

Chair, Judicia Council of California
Administrative Office of the Court
Attention: Coordination Attorney
455 Golden Gate Ave.

San Francisco, CA 94 102

For Defendant Transamerica HomekFirst, Inc.
Fax: 415/217-5910

For Defendant Transamerica Corp.
Fax: 415/371-1211

For Defendant Metropolitan Life Insurance
Company
Fax: 213/243-2539

For the Gray Plaintiff
Fax: 650/363-4034

For the Walker Plaintiff
Fax: 408/998-8503

For the Head Plaintiff
Fax: 415/956-1008

For the Head Plaintiff
Fax: 415/362-2718

Courtesy Copy

PROOF OF SERVICE




