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The United States of Anerica hereby noves this Courz for
| eave to file the attached brief as am cus curiae to assist the
Court in ruling on the Mdtion for Summary Judgnment filed by
Def endant on May 31, 2000. In this case, Plaintiffs allege,
Dnter alia, that efendant has violated the Equal Credit
Qpportunity Act (Econ), 15 U S.C §§ 1691, et seq.

ECOA prohibits certain forns of discrimnation wizz respect
to all credit transactions. 15 U S.C. § 1691(a). Through
various federal agencies, the United States has responsibility
for enforcing ECOA. In particular, the Attorney Ceneral has the
authority to commence an action under ECOA. 15 U.S.C § 1591(h).
Accordingly, the United States has a substantial interest in
ensuring that cases are decided in accordance with the
congressi onal mandates of Ecca, and an interpretation cf =COa by
the United States may assist this Court. The proposed brief
addresses whether a creditor may immunize itself fromliability
under ECOA by del egating aspects of the credit transaction --
such as the setting of finance charges -- to a third parzy. The
United States' amcus participation will not significantly delay
the proceedings in this case and will not cause prejudice to any
of the parties.

In general, an amicus brief "can contribute to [aj court's
under st andi ng" of the issues involved in a particular |awsuit.
Harris v. Pernsley, 820 r.2d4 592, 603 (3rd Gr.), cert. denied,
484 U.S. 947 (1987). An amcus filing froman agency charged

with enforcenment of the statute at issue can be particularly




useful . See Uniiverszl 0il Prods Co. v. Roaot Ref. co.. 328 U.S.

575, 581, 66 S. Ct. 1176, 90 L. Ed. 1447 (1%45) ("a federal cour:z
can always call on |aw officers of the United States to serve ¢

amici"); Ellsworth Assoc.. Inc. v. United crzcas 917 F. Supp.

841, 846 (D.D.C. 1:35) (granting am cus participation because
movants "have a special interest in this litigation as well as a
famliarity and kncwiedge of the issues raised therein that could
aid in the resoluticn of this case").

The United Stares has routinely filed anmicus curiae briefs
in both trial and zzcellate courts in cases involving federal
civil rights laws. ges %urd V. OQaklev Rlde a 404

F. Supp. 791, 792 (s.p. Chio 1975); N2ACP v. 2merican Familv Mut .

Ins. Co., 978 F.2¢ 287,289 (7th Cr. 1992), ca¥t. denied, 508

US 907 (1993); Duznn v. Mdwestern Indem.. Mi<-Am Fire & cas

Co., 472 F. Supp. 1136, 1107 n.2 (s.p. Chio 1979); pinchback v.

Armistead Hcmes Cerp , 907 F.2d 1447 (4th Cir.), cert. deni ed,

498 U. S. 983 (1990); Baltimore Neiahbcrhocds. | NC. V. Rommel

Builders, 1nc., 3 F. supp. 2d 661 (D. Mi. 1998); xford House.
nc.V. Town Of Babvion. 819 F. Supp. 1179 (E D.N. Y. 1993);

—{

Qxford Hougs - Evergreen v, City of Plainfiald, 769 F. Supp. 1329
(D.N.J. 1991).

CONCLUSI ON

For the foregoing reasons, the United States should be

granted leave to file the attached brief as am cus curiae.
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| NTEREST OF THFE UNITED STATES

Congress enacted the Equal Credit Opportunity acc ("ECCA"),
15 U.s.C.§ 1691, in 1974 to prohibit the denial cf credit on the
basis of gender or marital status. AS @ result of Congressiona
hearings that demonstrated the Pervasiveness of Iending

di scrinination, Congress anmended the ECOA in 1976 to prohi bit

discrimnaticn based upon race, national crigin and age. o2
Pub. L. No. 94-239, 114 Stat. 246 (1976); S. Rep. 94-589, at 5-6

(1976), reprinted in 1976 U.S.C. C. A N. 403, ongress also
authorized tae Attorney General to enforce ECOA By bringing civi
actions whenever there is =rs3szce Of @ "pattern of practice” of
di scri mination. 15 U.s.C.§ 152te(g) and (n). Accordingly, the
United States has a significant interest in judicial
interpretations of ECOA and respectfully submts this amicus
briszf to the Court.

This case raises the question of whether a cregiisz M&Y
i muni ze itself fromliabilizv under ECOA by del egating aspects
of the credit transaction -- such as the Setting of finance
charges -- to a third party. The United States believes that a
creditor has a non-delegable duty to refrain fromdiscrimnating
under ECOA: therefore, it is nc answer under ECOA for a creditor
to claimthaz it was not resccnsible for discrimnator:/ pricing

of | oans tha- it approved and funded. Furtherrmre, the United
States belie-es that acceptance of such an excuse for
discriminatczy pricing would significantly hinder the

effecti veness of ECOA, as wel| as the United States' enforcenent




efforts.

BACKGROUND
[ FS’ T F

Plaintiffs allege the follow ng facts:

Ni ssan Mot or Acceptance Corporation ("NMAC") makes
aut omobi | e loans throughout the United States through N ssan
deal ers, who refer custoners to NMaC and effectively serve as
loan arrangers. See Plaintiffs' Response to NMAC's Statenent of
Undi sputed Facts ("Pl. Res.") at 45-50, 59. Nissan dealers
submt credit applications to NMAC, as well as ccher |enders, on
behal f of custoners. Id. at 50. NM~C, using a credit scoring
system assigns applicants to a credit risk category. 5. at %2
For each risk category, NMAC sets a range of acceptable interest
rates. Id. The | owest acceptable rate is called the "buy rate."
I1d. A deal er may nove a customer to a nore expensive risk
category (or "tier"), but not to a | ess expensive one. I&. at
25.

If the dealer charges only the buy rate, it receives a flat
fee of approximately $150 for its participation in the
transacti on. Id. at 19. If the dealer charges an interest rate
above the buy rate (effectively an overage), NMAC and the deal er
split the discretionary finance charge with approximtely 3/4
going to the dealer. Id. at 16, 19, For certain pronotiona
prograns, a dealer may be permtted to charge custoners only the
buy rate. Id. at 25. Although NMxC contends that the dealers
set the discretionary finance charge based on their own

-2 .




||. DEFENDANT'S MITION._

On May 31, 2000, =ac filed a Motion for Summary Judgment.
Sunmary judgment is appropriate only "if the pleadings,
deposi tions, answers zc interrogatories, and admissions on file,
together with the affidavits, if any, Showthat there is no
genui ne issue as to any material fact and that the noving party
is entitled =o a judgment as a matter of iaw. Fed-RGV.P.

56(c). The United Stares submits this brief in support of

Judgnent .

Inits nmotion, N“=C argues that plaintiffs' clains under
ECOA nust be rejected. S== NMAC's Menorandumin Support of
Summary Judgnent ("DeZ. dem.v) . First, NMAC contends that it
bears NO responsibilizy for the conduct of N ssan dealers and,
thus, the only potentially liable party under ECOA is the dealer
itself. I&. at 9, 2¢5-3c. NMAC argues that it could only be held
liable for a dealer's discrimnatory conduct under ECOA if it
were aware cz the discrimination before it participated in the
credit transaction. If. at 26. Second, NMAC argues that
plaintiffs may not precceed under a disparate inpact theory
because thewv have not identified a neutral NM AC policy that
resulted in their allis=ed injuries. Id. at 28. NVAC contends

that plaintiffs' alleged injures stemfromthe dealers' disparate
treatment, cotfrommac's financing policies.' ZId. at 9, 32

* nMac also argues that plaintiffs' clains are tine barred,
that plaintiffs have Zziled to offer conpetent evidence regarding

-4 -




LEGAL DISCUSSION

AS A CREDI TOR, NMAC | S suBJeCT TO LI ABILITY unoer ECOA FOR

RACI AL DI SPARITIES I N FINANCE CHARGES I N LOANS THAT I T
APPROVED AND EUNDED,

A Both NVAC and the Dealers Are Creditors Under ECOA and

Subject to ECOA’s Broad Prohibition Against
Dscrimmnation

ECOA provi des:

It shall be unlawful for azv creditor to discrimnate

agai nst any applicant, with respect to any aspect of a
credit transaction --

(1> on the basis of race, color, religion
national origin, sex cr marital status, or age

15 U.S.C. §1591(a). Regulaticr 3, promulgated pursuant to ECQOA
defines creditor as "a person who, in the ordinarv course of
busi ness, regularly participates in the decisicr of whether or
not to extend credit. The termincludes a creditor's assignee,

transferee, OF subrogee who so participates." 12 C.

lll

R
202.2(1). For purposes of ECCx's general prohiziticns agai nst
discrimnation, the definition also includes a "cerscn who, in
the ordinary course of business, regularly refers applicants or
prospective applicants to creditors, or selects cr cizfers to
sel ect creditors to whom requests for credit may be made." Id.
Both NmMac and the dealers are thus creditors under ECOA and
subject to its anti-discrinination provisions. Plaintiffs’

al leged facts state an ECOA claim against both. By charging

hi gher non-risk finance charges to African-Anericans, the dealers

PRI -

C.F.R Ch. 1, Part 433, is inapplicable. This zzisf

the alleged discrimnation, and that the FIC Eclcer L nguage 16
0€s not
address those argunents.

-5 -




viol ated eccz. Likewise, by approving and funding |oans in wrhizh
African-Bmericans are charged a higher finance charge than
simlarly qualified whites, NMAC too violated ECOA.

B. Because NMAC Has a Non-Del egable Duty to Conply with
ECOA, NMAC May Not Expressly Permit Dealers to Set
Finance Charges and Then Di sclaim Responsibility for
the Racial Disparities That Allegedly Rest-ted———
It is the position of the United States that ECOA |ike tks
Fair Housing Act, inposes a non-delegable duty not to

discrimnate. See e.ao., Marr v Ri f=, 503 F.2d 735, 741 (6"

Cr. 1974) (“[Tlhe duty to obey the |law i S non-delgable.”;

(quoting Urniz=d States v Youritan Construction Co,, 37C 7. Surs
643 (N.D. Cal. 1973), Robs remanded in cart kv, 509 F.24d

623 (9th Cr. 1975)). Both the Fair Housing Act and ECCx nust ==

liberally ccnstrued to best effectuate the purpose of erzdicacizg

o=

discriminatic

3

in credit transactions and to prevent creditors

form prefiting from invidicus discrimination. See—Unitsi-—Stats

sma— o

()

v. landmark Financial Services Inc., 612 F. Supp. 623, 628 (D

Mi. 1985) ("Congress believed 'that strong enforcenent <z [the

ECOA] iS esssntial to acconplish its purposes.”) (quoting S.Rez.
589,
lnvestor Fuzd, L.P., 51 F.3d 28, 32-33 (3d Gr. 1995) (=coa

>
N
(@]
R
n

g., 2d Sess.); Silverman v Fastrich Multicl=s

should be interpreted so that creditors do not benefit from

di scrimnation). Accordingly, courts regularly |ook to case law
devel oped under the Fair Housing Act to interpret ECOA  se.22
Shuman v, S-zndard 0il Co., of Cal.,, 453 F. Supp. 1150, 1153-54

(N.D. Cal. 1378) (in absence of decisional |aw under =ccz, court

2o ey

-6 -




| ooked to Fair Housing Act); **ﬁfffF@ta:iS“frBenﬁﬁiﬁiﬁl‘nggj'
492 F. Supp. 682, 686 (0. N.J. 1980), gez'g, 073 F.2d 1302 (37
Cr. 1981) ("Although there is at this time a paucity of
precedent wizh respect to ECOA, analysis Of the enforcenent
network of the anal ogous Fair Housing Act . . has resulted in
similar conclusions."); Emiqrant—Sa¥i-ne—Bank—wElan Management
Corp., 8 F.2d 671 n.3 (2d Gr. 1982) (stating that ECOA claim
does not reguirs Separate analysis frcm Fair Housing Act claim.
Thus, Fair Housing Act cases applying the non-del egabl e duty

doctrine shculd apply with equal force to plaintiffs' ECOA
cl ai ns.

In Marz, the Sixth Crcuit held thaz the owner of a rea
estate company was |iable for the discrimnation of the conpany's

agents under the Fair Housing Act, cespits the | act that “[tlnere

was no evidence that [he] had personally joined in any

discriminatczy acts . . . .“ 503 F.22 at 740. Simlarly, in

WAl ker v cr-iclex, 976 F.2d4 900, 904 (47 Gr. 1992), the owner

of property was |iable under the Fair Housing Act regarding the

discriminatczy conduct of his nanager, even though he
“specificallx i ntended that [she] not discrinmnate. " The Fourth

Grcuit reasoned that the property owner “could not insulate
hi nsel f frcm liability for sex discrinination in regard to living
preni ses ow=#l by himand managed for his benefit nerely by

rel i nqui shing the resconsibility for preventing such




discrimnation to another party." Id. at ¢04.-

Al t hough many of the cases applying the xx-del egabl e duz:

dcctrine have involved the actions of enployees, the doctrine is

not limted by state |aw concepts of respendszc superior or

agency. Mar=z\V 1 o, 503 r.2d 735, 740 (67 Cir. 1974).

Rather, in order to give effect to Congress'"czcad | egislative
plan to elimnate all traces of discriminaticz,™ a court nust
lock to federal law to determne the appropriateness of imposi=ng
liability. Zd. at 740-41; cf£. Gtvof Chicaco —Mztchmaker

Real Fstate Sales Center Inc 082 r.2¢é 1085, 1097 (7 Qir.

1¢¢2) ("We ncce that whether an agency tszg:zz:::2hip exists for
curposes of the Fair Rousing Act IS a questicn co be determ ned
“_E=23lco aners M Dorris 873 F.2d ¢35, 944 (s Crr.
1589) ("Turning to the instant action, Chandizr cannot escape
liability by nerely_assert|n% that it instructed its agents ncz
to discrimnate against bIacCF.");-4#*##qa'w:.§;gg§ Parrot Mczz-

Maral, 648 F.2d 548, 552 (97 CGir. 1980) ("The duty of the owner
cf such a facility to cbey the laws relating =z racial

di scrimnation i s non-del egable."); wWalker—r —Craler, 976 F.Z2
900 (4** Gr. 1992) (“Hers we adopt the general rule applied by
cther federal courts that the duty of a progerzy owner not to
discrimnate in the leasing or sal'e of that rrcperty is non-

del egabl e."); _Alexander v _Riga 208 F.3d 419, 32-3%1(3“ Gr. .
2000) ("Here -we adopt the general rule applied by other federzZ

courts that the duty of a landlord under the Fair Housing Act not
to discrinminate . . . may not be delegated to the landlord: s

englo ee); Eair Housino Congress v_ Weber, 993 F. Supp. 1286
1294 {C.D Cal . 1997) ("The direct evidence of discriminatory
housing practices at Vista de Anza Apartnents does not
denonstrate the participation of defendants Charles Weber or z27
Anza Associ ates. However, the duty not to discrimnate under che
Fai r Housing Act is nondelegable."); Sauhgdefrs—w—SCNEIdl SCI-/- ~o
Corporation, 659 F. gupp. 1042, 1059 (E.D. V&, 12987) ("Thus, I'n
the instant case, while the Court finds credizle M. Perel's
testinony that he did not intend to discrimnate and that he
supports” the goals of equal and open housing, as president of
GSC, M. per=zl had a non-del egable duty to ensure that GSC,

through its enployees, followed such goals azné conplied with zxe
Act .").

-8 -




Mortaoaae Service Co., 605 F.z2 566, 571 (D.C. cir. 1979)
(finding no liability under ECSX where assignee neither

participated in nor benefitted fromdiscrimnation); whicfield-wv—

Centurv 21 Real Estate Corp., 484 F. Supp. 984, ¢85 (S.D. Tex.
1979) (no liability under Fair Ecusing Act where el ements of
benefit and control were absent). Both of these factors are
present in this case. Accordizc to facts set forth by
plaintiffs, NWAC exercised ccmgiste control over the nethod of
setting interest rates for its tcrrowers. See Plaintifis!
Response to NMAC's Statenment cf Undisputed Facts at 45-54, The
deal ers set rates in strict conformty to NMaC's policies. For
every custonmer, NMAC set the permssible range ¢z finance
charges, and created an incenciwe for the dealer to charge as
nmuch as possible. NVAC apprcved every |oan application and its

terms individually, and, of ccurse, NVAC shared in the profits
from the dealers' allegedly discrimnatory conduct.

In fact, NMAC allegedlr is a far nore active participant in
the dealers' alleged discriminazicn than many of the defendants
found liable in the above cases.' WNMAC designed and inplenented
the very systemthat quite predictably resulted in the alleged
discrimnatory conduct by dealers. An NVAC senior executive,
testifying on behalf of nmac, admtted that judgnental pricing
was antiquated and could lead tc bias. See Plaintiffs’

Meror andum in Opposition to wnmac's Mtion for Sumnary Judgnent

("Pl. Opp.") at 19-20. Despite this awareness, NMAC nonet hel ess

* See alsosection I1(B).




i mpl emented a pricing policy that expressly authorized dealers to
i mpose at their discretion finance charges not based crn risk.

To carry out its obligations under ECOA, NVAC could ha-,-e
est abl i shed guidelines for the inposition of finance charges that
woul d prevent illegal bias. alternatively, NVAC could rave
nonitored racial disparities inits loans. A though nvac may not
collect racial information as part of the |oan applicaticn
process, ECOA expressly permts a creditor to assess its fair
lending conpliance. 15 U.S.C. § 16%1c-1. ECOA even prowides
incentives for creditors to nonitor their conpliance bv mzxing
the results of self-tssting privileged so long as the crzgitcr
meets certain requirements. 14.; 12 C.F.R 5202.15. mxC has
demonstrated that it is fully capable cf obtaining infcrmzticn
regarding the race cf its custoners through drivers' rscczés and
other methcds of racial identificaticc. p1.resp. at 27-28.
Additionally, N ssan dealers were certainly aware of the race of
NVAC borrowsrs. NMaC's argunent that it is not possible for it
to monitor racial disparities in its loans therefore is wthout
merit. ses Def. Mem at 28 n. 14.

Accordingly, wNMaCc may be liable for the discrininatory
pricing of its loans as a result of dealers' djscrimination. A
contrary i ncerpretation would permt lenders to immunize
themsel ves from ECOA |iability by delegating parts of the credit
transacticr: (such as the setting of overages) to third parties,
while at the same tine profiting fromthe resulting

discriminazory conduct.
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1. NVMAC S ARGUMENT THAT I T cannvoT BE LI ABLE IN THI S CASE UNLESS
I T WAS ON NOTI CE REGARDI NG THE DEALERS DI SCRIM NATION | S

FLATLY CONTRADI CTED BY THE PLAIN LANGUAGE OF REGULATI ON B.

A Regul ation B Inposes a Notice Requirement Only As a
Prerequisite to Holding a Creditor Liable for Another
Creditor's Violation

NMAC contends that the dealer is the only potentially liable
party under ECOA.  In support of its position, NVAC cites 12
C.F.R §202.2(1), which provides that:

[a] person is not a creditor reaarding anv violation of the
[ECOAl or this rsculation committed bv another creditor

unl ess the person kasw or had reasonabl e notice of the act,
olicy, or praczice that censtituted the violation before
econing inwveived in the credit transaction.

(enphasis supplied). This regulatory provision linits a
creditor's liabilicy for ancther creditor's ECOA violation. .
does not save NMiC frem liability for its own violation, that is,
funding loans to 2frican-americans on | ess favorable terns than
its loans to whites. This provision could cone into play, for
exanple, if NMAC guctad higher buy rates to dealers serving
predom nantly mnoricy comunities for no legitimte business

reason. In such circunmstances, the dealer woul d not be violating
ECOA and woul d be liable for NMaC's violation only if it knew or

was on notice of wmac's discrimnation. Accordingly, this

provi sion of Regulation B does not require plaintiffs to prove

know edge in order to denonstrate NnMac's liability.

- 12 -




B. In Any Event, Wether NMAC WAs on Notice of the Alleged
Discrimnation |Is a Disputed Material Fact.

Even if this regulazory provision applised zc NVAC, whet her
NMAC was on notice of the allegedly discrimnatorl conduct is a
di sputed material fact that precludes summar, judgnent. | ndeed
NMAC has adm tted that discretionary underwriting may lead to

bias, and, thus, “the feds prefer credit scerizcz it isS non-

—ilt

biased." See P1. Qpp. at 19-20. . Rosem .anv. Dremiexr
Financial Services-East. L.P., 1998 W 066062 (£.D. Pa. sept.29,
19s8) (defendant not entitled to summary judgnent where
"affidavits attesting tc ECOA violations by {cczpany from whom it
boucht loans] were a matter of public record. . . .") (attached).
Furthernore, courts have icng recognized that suciective deci sion

making may lead to illegal bias. See. e.c., Milses v. MNC Corp.,

750 F.2d4 867, 871 (iith Cir. 1985).

Despite this awareness of the risks of judgmental pricing,
set a non-risk based finance charge up to the rzz= ceiling for a
given customer. Thus, NMAC necessarily knew — and i ndeed
intended — that custoners presenting identical risk profiles
woul d pay different interest rates for their auto loans. It
defies logic for NVAC, admittedly aware that discretion my |ead
to racial bias, to purposefully design and inplenent such a
policy and then claimthat it could not have kzcwn of the alleged
discrimnation that predictably resulted. Finally, NVAC adnmits

that it sonetinmes knew the race of its borrcwesrs because their
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drivers licenses which were often sent to NVAC. See De. Mem.at 8
n.8. Accordingly, plaintiffs have presented sufficient evidence
fromwhich a finder of fact could conclude that NMAC was on

notice of the dealers' discrimnatory conduct.

I11. ECOA CLAIMS MAY BE PROVEN THROUGH ElI THER DI SPARATE TREATMENT
OR DI SPARATE | MPACT ANALYSI S

As addressed above, plaintiffs' clains are easily anal yzed
under disparate treatnent theory. Alternatively, plaintiffs may

al so proceed under disparate impact theory. The 1ecigp®=1i ve

history of Ecca and Regul ation B make clear that both theories

are available to plaintiffs. gs2 12 CF. R §202.6(a) =. 2 ("The
legislative history of the act indicates that the Congress
intended an 'effects test' concept . . . ."); 12 Cc.F.x. 2. 202,
supp. |., §202.6(a),0fficizl Staff Commentary cn Reculztion B.

Furthermore, Congress intended that courts use disparate inpact

cases devel oped under Title viz of the Cvil R ghts 2cz cf 1964

as a guide for ECOA claims. 1g, Disparate inpact and c:iscarate
treatment are not mutually exclusive clains, rather they are
merely different theories of proof. See WAtson v. Fazsz yope
Bank and Trust, 487 U S. 977, 987, 108 S. . 2777, 101 L. Ed.2d

827(1988) ("The di stinguishing features of the factual jggyes

that typically domnate in disparate i npact cases do ncc inply
that the ultimate issue is different than in cases where
disparate treatment analysis is used.")

As NMAC concedes, disparate treatnent anal ysis dcss not

recuire any showing that the treatnment was notivated b-+- prejudice
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or a conscious intention to discrimnate. See Def. Mem at 34:
see also 12 CF. R Pt. 202, Supp. |., § 202.4, Oficial Staff
Commentary on Regul ation B("Disparate treatment on a prohibited
basis is illegal whether or not it results froma conscicus
intent to discrimnate."); see zlsoPolicy Statenent on
Discrimnation in Lending, 59 Fed. Reg. 18266-01, 18268 (Apri

15, 1994). Rather, "it is considered by courts to be intentional
di scrimnation because no credible, nondiscriminatory reason
explains the difference in treatnent on a prohibited basis." Id.
Courts generally have | ooked to standards devel oped under Title
VII of the Cvil R ghts Act of 1964 when evaluating a disparate
treatment claim gee Mercado-Garci= v. e era  ank, 779 F. Supp.
620, 628 (p.Ricc 1991), aff'd 979 F. 2d 890 (1 Gr. 1s¢z)

("Courts which have interpreted =cca have used the sane

anal ytical framework as that used in actions pursuant to Titls
VIl of the Equal Enploynent Opccrzunitzy Act.m).

To prove a disparate inpact claim plaintiffs nust prove
that NMAC applies a policy or practice equally to credit
applicants, but the policy or practice has a disproportionate
adverse inpact on African-Anericans and applicants froma group
protected against discrimnation. ges Policy Statenent on
Discrimnation in Lending, 59 Fed. Reg. 18266-01, 18259 (april
15, 1994). w~MaAC nust then denonstrate that the policy neets a
| egitimate business need that cannot be acconplished by another
means. Ié.; 12 CF. R § 202.6(a) (2), Oficial Staff Cocmmentary

on Regulaticn B.

]
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Plaintiffs have identified a neutral Naac policy (that |
NMAC's policy of expressly permtting the dealers to charge ncn-

risk based finance charges) that thev allege disparately affects

African-Arericans, and offered evidence to support their claim
NVAC, however, contends that plaintiffs' disparate inpact claim
must fail because, at bottom they are challencing disparate
treatment by dealers. geo Def. Memat 2s-34. A policy that
permts subjective treatment, NMVAC argues, is not a neutra
policy for disparate inpact purposes. Id.

This positicn has been squarely rejected by the Sucreme

(Ve
0
(@]

Court. In Watson . Fort Wrth Bank & s=izt 497 U S 977
108 S. &t. 2777, 101 L. Ed.2d4 827 (1¢88), a Title VIl case

cr
oy
1]

!

court held that "disparate inpact analysis is in principle no
l'ess applicable tc subjective enploynent criteria than .

obj ective or standardized tests." Any other conclusion, the
Court reasoned, wculd permt an emgloyer to "insulate" itself
from di sparate inpact analysis by "refrain(] from maki ng
standardi zed critezia absol utely deternminative.” 14 jomc:s
attenpt to distinguish Watson because it is an enpl oynent case is

unpersuasive and, indeed, cyrjious. gee Def. Mem at 33-34. The
| egi slative history of ECOA makes clear that Congress expressly

intended courts to lock to Title VII when interpreting ECOA .
12 CF.R § 202.6(a) n. 2; 12 CF.R Pt. 202, Supp. I., §
202.6(a),0fficial Staff Commentary on Regul ation B. Thus. that
Watson is an emplcyment case nakes it nore applicabletc an ECOA

claim not |ess.
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NMAC's claimthat it would be inaporceriace 10 held it
liable under a disparate inpact theory begzyse of its good faith
reliance on Regulation B is also without merit. <., pef. Mem at
36-37. Regulation B exprsssly states that disparate inpact
analysis is available under ECOA. 12 CF. R s§ 202.6(a) n.2 and
pt. 202, supp. |., §202.6(a) (2), Official Staff Commentary on
Regul ation B ("The act and regulation nay prohibit a creditor
practice that is disc-riminatcry in effect because it has a
di sproportionately negative inpact on a prohibited basis .

.") (enphasis supplied). Athough the Oficial Staff Commentary
on Regul ation B gives z= =zxample Of a disoarate inpact clai m .
does not purport to exzaustively list every factual circunmstance
in which the thecry is acprocriate. accordingiv, NMAC's
contention that plaintiffs may not proceed under a disparate

i npact theory should be rejected.
CONCLUSI ON:

For the foregoing reasons, the United States believes that

NMAC's notion for summary judgnment shoul d be deni ed.
Respectful |y Submtted,
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