UNITED STATES DISTRICT COURT


EASTERN DISTRICT OF TEXAS


TYLER DIVISION

ALBERTO N., ET AL.,
'



'
Plaintiffs,
'

'
vs.
'
CIVIL ACTION NO.6:99CV459


'
DON A. GILBERT, ET AL.,
'

'
Defendants.
'

PLAINTIFFS= REPLY TO DEFENDANTS= RESPONSE 

TO PLAINTIFFS= MOTION FOR CLASS CERTIFICATION
Plaintiffs, by and through the undersigned counsel, respectfully file this Reply to Defendants= Response to Plaintiffs= Motion for Class Certification, and state as follows: 

Defendants essentially make three arguments in opposition to Plaintiffs= motion seeking class certification: that class certification is Aunnecessary in this case because all proposed class members would benefit from any injunction issued by the Court on behalf of a single plaintiff without certifying the class,@ and that the Named Plaintiffs= claims do not satisfy the typicality and commonality requirements of Rule 23(a).
  Because these arguments are unsupported and lack merit, and because Plaintiffs satisfy all four requirements of Rule 23(a) as well as those of Rule 23(b)(2), Plaintiffs motion should be granted and the class certified.

I.   ARGUMENT AND AUTHORITIES

   
A.
Class Certification Is Necessary In This Case To Ensure That Any Relief, If Granted, Would Be Effective For The Entire Class, To Facilitate The Enforcement Of Any Judgment, To Promote Judicial Economy, And To Protect Against The Risk Of Mootness
Defendants argue that class certification is unnecessary because Plaintiffs seek only injunctive and declaratory relief, and not monetary damages.
 This argument, however, ignores the many reasons why a class action is necessary in this action, as well as the numerous other non-monetary cases that have been certified as class actions.

Plaintiffs in the present action allege systemic violations of the Medicaid Act, the ADA, and the Due Process Clause of the Fourteenth Amendment by Defendants, known collectively as Texas Medicaid. In essence, Plaintiffs contend that Texas Medicaid operates unlawfully by arbitrarily and capriciously denying or reducing medically-necessary in-home services to Medicaid-eligible individuals under the age of twenty-one. Texas Medicaid compounds this unlawful practice by failing to provide notice of reductions, denials, or terminations of services that conform with federal regulations, thereby violating the due process rights of the children or young adults who are denied medical services. Plaintiffs therefore seek the restoration of all medically-necessary in-home services that have been denied, reduced, or terminated by Defendants, and the provision of legally sufficient notice.

In Mitchell v. Johnson, 701 F.2d 337 (5th Cir. 1983), the Fifth Circuit affirmed the district court=s class certification in an action challenging the operation of the Texas EPSDT program (which is what Plaintiffs do here), specifically finding that the class action was necessary. As the Court noted, the litigants that had been sued had not agreed to apply the court=s judgment on a class-wide basis.  Id. at 345. Plaintiffs (or the Court) have no such assurances in the present case either; in fact, Plaintiffs lack faith that Defendants will apply any judgment by this Court on a class-wide basis absent the certification of the class. This lack of faith stems from the historical reluctance on the part of these defendant agencies to implement systemic changes in policy and practice  in similar cases.
  See Affidavit of Attorney Maureen O=Connell, attached as Exhibit A.  Ensuring that relief will benefit and be effective for the entire class satisfies the necessity requirement. See Catanzano v. Dowling, 60 F.3d 113, 16 (2nd Cir. 1995) (court certified class to ensure that all recipients of Medicaid-funded home health care who received less care than most recently ordered by their treating physician would benefit from the injunction); Koster v. Perales, 108 F.R.D. 46, 54-55 (E.D.N.Y. 1985) (that court may order relief that would be effective for the entire class is factor satisfying necessity requirement).

Further, class certification is necessary, and promotes judicial economy and efficiency, by providing an easier means of enforcement of any judgment by this Court. AShould defendants fail to abide by any final judgment . . . enforcement would be made easier if all of those actually aggrieved would have standing to compel enforcement of the judgment.@ Koster, 108 F.R.D. at 54-55; see also, Wilder v. Bernstein, 499 F. Supp. 980, 994 (D.C.N.Y. 1980); Westcott v. Califano, 460 F.Supp. 737, 746 (D.C.Mass. 1978).  This is yet another factor that satisfies the necessity requirement, and is equally applicable to the case at bar.

Perhaps the most compelling and most well-established reason to certify the class is to avoid the substantial danger of mootness. Defendants could, in an effort to circumvent judicial review of their allegedly arbitrary decision-making process, provide the services ordered by Plaintiffs= treating physicians to the Named Plaintiffs so as to moot the case. Certifying class actions to avoid the mooting of important claims is also a factor in establishing necessity.
 See, e.g., Guckenberger v. Boston Univ., 957 F.Supp 306 (D.C.Mass. 1997); Koster, 108 F.R.D. at 54 (Aabsent certification, there is a substantial danger of mootness@); Nehmer v. United States Veterans= Admin., 118 F.R.D. 113, 118-119 (N.D.Cal. 1987) (Aclass actions enable plaintiffs to avoid the mooting of important claims@); Wilder, 499 F.Supp. at 984 (class certification not to be denied on ground that defendants as reputable government officials would act prospectively toward all children according to court=s final judgment, especially absent an indication that the challenged policy was to be withdrawn, and considerations of judicial economy justified class treatment to avoid mootness); Westcott, 460 F.Supp. at 746 (since class action status affords class members protection against the risk of mootness and may facilitate enforcement of judgment if defendant fails to comply with the court order, class action certification is not an empty formality even in a case in which declaratory and injunctive relief would automatically inure to the benefit of those similarly situated), aff=d, 443 U.S. 76 (1979); Greklek v. Toia, 565 F.2d 1259 (2nd Cir. 1977); Mendoza v. Lavine, 72 F.R.D. 520 (D.C.N.Y. 1976) (class certification not unnecessary on the basis that judgment would run to the benefit of all those similarly situated to plaintiffs, when it seemed advisable to safeguard cautiously the interests of the entire class as a whole and that class certification would help avoid any future problem with mootness). Since class certification would protect against the risk of mootness in the present case, and for the other afore-mentioned reasons  establishing the necessity of class certification (and because all of the Rule 23(a) and (b)(2) requirements have been met), Plaintiffs= motion should be granted.      

2. Plaintiffs Satisfy The Commonality Requirement Of Rule 23(a)

In their Response, Defendants assert that in the present case, Aquestions of law or fact specific to each Plaintiff override any question of law or fact common to the class.@
  Defendants go on to assert that Plaintiffs contest fact-specific denials of services by programs operated by two state agencies (both of which are named Defendants to this action).
  Defendants simply refuse to acknowledge, however, that Plaintiffs have explicitly alleged that Texas Medicaid fails, as a system, to operate in compliance with federal Medicaid requirements.  Plaintiffs have alleged, for example, that Texas Medicaid=s decision-making process is arbitrary, capricious, and without reasonable standards. This allegation applies not only to the decisions made by Texas Medicaid as to the medically-necessary services required by the Named Plaintiffs, but to the proposed class members as well.  In certifying a class very similar to the one sought in this case, the district court in Chisholm v. Jindl, 1998 WL 92272, *4 (E.D. La. 1998), easily found the commonality requirement satisfied, stating that A[t]he commonality asserted is, in essence, that all class members deal with the same system and seek to have that system so changed that it complies with federal EPSDT requirements.@  The same logic applies with similar force to the present case. 

Again, the Fifth Circuit has recognized that Athe threshold for commonality is not high,@ Applewhite v. Reichhld Chemicals, Inc., 67 F.3d 571 (5th Cir. 1995).   By contending that Plaintiffs= allegations require fact-specific inquiries, Defendants fundamentally (and purposefully) misread Plaintiffs= allegations of systemic violations of federal statutory and constitutional law.
  As stated in Plaintiffs= Original Complaint and in their Motion for Class Certification, Plaintiffs allege that Defendants operate its programs arbitrarily, capriciously, and without reasonable standards in violation of federal requirements; this applies to the systems and programs as a whole, and it affects Named Plaintiffs and the proposed class members in common. Any fair reading of the Plaintiffs= Original Complaint  cannot support Defendants= bare assertion that the commonality requirement is not met.           
3. Plaintiffs Satisfy The Typicality Requirement Of Rule 23(a)

AThe test for typicality, like commonality, is not demanding.@ Lightbourn, 188 F.3d 421, 426 (5th Cir. 1997). Like the commonality requirement addressed above, Defendants make essentially the same argument, that medical necessity decisions are fact-specific inquires as to each Named Plaintiff, so typicality cannot be met.
 Again, this ignores Plaintiffs= core allegations that these medical-necessity decisions are made through the use of a process, practices, and policies that are standardless, arbitrary, and not in compliance with federal Medicaid requirements.  Defendants= contention, therefore, that Plaintiffs= allegations are too fact specific to confer class certification are without merit. Each Named Plaintiff has been subjected to the Texas Medicaid system that fails to adhere to reasonable standards, fails to provide sufficient medical services to meet their needs, and fails to provide them due process protections. Were any class members to Aproceed in a parallel action, they would advance legal and remedial theories similar, if not identical, to those advanced by the named plaintiffs.@ Lightbourn, 118 F.3d at 426; see also Forbush v. J.C.Penny Co., Inc., 994 F.2d 1101 (5th Cir. 1993). As Plaintiffs meet the typicality requirement, and all others, of Rule 23(a), Plaintiffs= motion should be granted and the class certified.
4. Plaintiffs Satisfy The Requirements For Class Certification Pursuant To Rule 23(b)(2)

Defendants make the frivolous and unavailing argument that because the programs they administer are guided by specific rules and policies and are Asubject to both federal and state law[,] [a]s a matter of law the decisions at the basis of this complaint cannot be arbitrary and capricious.@ Defendants= response at 8-9. This statement completely misses the point of Plaintiffs= allegations (and the universal concept inherent in almost every lawsuit), that Defendants are not complying with the rules, policies, and federal and state laws and regulations to which they are subject.  Defendants= argument, if taken literally, stands for the proposition that entities governed by state or federal laws can never act arbitrarily and capriciously, as a matter of law, for the simple reason that they are subject to state and federal laws. This tautological argument cannot be taken seriously.

Defendants also argue that certification of the class would somehow Adeny the defendants of the opportunity to present defenses applicable to each individual=s case.@  Class certification in no way prohibits Defendants from presenting evidence, if there is any, that their decision-making process and practices are not arbitrary and capricious, and that the notice provided to Medicaid beneficiaries is legally sufficient.

Since Plaintiffs satisfy the requirements of Fed. R. Civ. P. 23(b)(2) for the certification of a class action, and Rule 23(b) is an appropriate vehicle for Plaintiffs= challenge to the systemic abuses of Texas Medicaid, this action should be allowed to proceed under subdivision (b)(2).
II.   CONCLUSION
THEREFORE, for the foregoing reasons and those set forth in Plaintiffs= Motion for Class Certification and their Brief in support, Plaintiffs respectfully request that their motion be granted and that this action be certified as a class action.
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CERTIFICATE OF SERVICE
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Peter Hofer

�Defendants= Response to Plaintiffs= Motion for Class Certification (ADefendants= Response@) at 2. The fact that Defendants= first argument necessarily contradicts the following two will be discussed in detail infra, n.4. 


�Although Defendants state that the Aneed requirement now seems well-accepted,@ the Fifth Circuit has actually repeatedly Adeclined to decide whether necessity can play a role in class certification decisions.@ Pederson v. Louisiana State Univ., 201 F.3d 388, 396 n.8 (5th Cir. 2000) citing Johnson v. City of Opelousas, 658 F.2d 1065, 1069-70 (5th Cir. 1981). While it is doubtful that a  necessity requirement exists in the Fifth Circuit, Plaintiffs can, nevertheless, establish the need for class certification.


�Defendants fail to address, much less rebut, the 10 Medicaid-EPSDT class-action cases similar to the case at bar cited by Plaintiffs in their brief in support of their motion for class certification (Brief at 7-8). Defendants= failure, Plaintiffs presume, is because no good argument could be found to seriously contest the certification of the proposed class at issue.    


�Plaintiffs lack of faith is further confirmed by the arguments advanced by Defendants in their Response to Plaintiffs= motion for class certification. While Defendants first argue that class certification is unnecessary because any relief granted to the Named Plaintiffs would inure to the benefit of all proposed class members, they next illogically and inconsistently argue that class certification should be denied because the Named Plaintiffs do not present questions of law or fact that are common or typical to claims of the proposed class. If Defendants do not believe that the Named Plaintiffs, who complain that the Medicaid system as administered by Defendants operates arbitrarily, do not meet the typicality or commonality requirements of Rule 23(a), Defendants clearly do not believe that any relief won by Named Plaintiffs would benefit any proposed class members. Thus, by staking out contradictory positions in an effort to avoid class certification, Defendants provide the evidence to establish that they will not extend any relief granted to Named Plaintiffs to members of the proposed class. As one district judge reasoned, even if Ait is ordinarily assumed that state officials will abide by the court=s judgment, . . . the more relevant criterion for the necessity of class certification [is] instead the defendants= admission of the identity of issues as to all potential class litigants.@ Loper v. New York City Police Dep=t, 135 F.R.D. 81, 83 (D.C.N.Y. 1991). Defendants in the present case obviously fail this test because they will not even concede that Plaintiffs have alleged systemic violations of federal law.  


�Also, many potential class members could, in the absence of class certification, be subject to further arbitrary and capricious denials or reductions in services pending any appeal that may be taken. Loper v. New York City Police Dep=t, 135 F.R.D. 81 (D.C.N.Y. 1991). 


�While the Fifth Circuit has not decided whether a necessity requirement exists, it has held that  substantial risk of mootness creates a necessity for class certification.  Pederson, 201 F.3d at 396 n.8.  In fact, in the case cited by Defendants for the proposition that class certification is not appropriate where relief would inure to the benefit of the proposed class, Johnson v. City of Opelousas, the Fifth Circuit actually held that the district court abused its discretion in refusing to certify the class on the basis of Alack of need@ and found that certification of the class is especially appropriate when there is a risk of mootness.  Johnson, 658 F.2d at 1069-70.


�Defendants= Response at 6.


�Defendants do admit that the Texas Department of Health and the Texas Department of Human Services operate their programs Abased on policy provided by HHSC [Heath and Human Services Commission].@  Defendants= Response at 6.  This admission further belies Defendants= contention that the commonality and typicality requirements are not met, as Plaintiffs have alleged that it is Defendants= policies and practices that are unlawful, not only the specific denials of services to the named Plaintiffs. That Plaintiffs allege that Defendants violate federal law in the operation of more than one of their Medicaid funded programs does not defeat class certification.  


�Defendants implication that the fact that each class member may ultimately receive a different array of medical services does not defeat commonality. See, e.g., Lightbourn v. County of El Paso, 118 F.3d 421, 426 (5th Cir. 1997).  


�As stated before, if Defendants= argument was correct (which it is not), that the inquires are so fact based so as to negate class certification, how can they also allege that any relief a Named Plaintiff might be granted would likewise inure to the benefit of the members of the proposed class? 


�Defendants also make the unfounded argument that a motion for class certification in cases involving allegations of arbitrary and capricious conduct requires a showing of Aa complete lack of criteria.@  Defendants appear to address the merits of Plaintiffs= case in an effort to support their arguments about class certification; however, A[i]n determining the propriety of a class action, the question is not whether the plaintiff or plaintiffs have stated a cause of action or will prevail on the merits, but rather whether the requirements of Rule 23 are met.@  Redditt v. Mississippi Extended Care Centers, Inc., 718 F.2d 1381, 1388 (5th Cir. 1983) quoting Eisen v. Carlisle and Jacquelin, 417 U.S. 156 (1974) . Further, the case cited by Defendants to support their  argument that Aarbitrary and capricious conduct suggests the complete absence of any guidelines@ never makes that statement and, instead, quotes Webster=s Third New International Dictionary as defining arbitrary as Abased on random or convenient selection or choice rather than on reason or nature@ and capricious as A not guided by steady judgment, intent or purpose; lacking a standard norm; marked by variation or irregularity; lacking a predictable pattern or law.@  United States v. Chromalloy American Corp. 158 F.3d 345 (5th Cir. 1998). Plaintiffs would argue that these are precisely the terms they would use to describe the Texas Medicaid system.   





