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IN THE UNI TED STATES DI STRI CT COURT
FOR THE DI STRICT OF COLUMBI A 52,961 B

TI MOTHY C. PIGFORD, et al.,
Plaintiffs,

Cvil Action No.
97-1978 (PLF)

V.

DAN GLI CKVAN, SECRETARY,
THE UNI TED STATES DEPARTNMENT
OF AGRI CULTURE,

Def endant .

CECIL BREW NGION, et al.,
Plaintiffs,

Civil Action No.
98- 1693 (PLF)

V.
DANI EL R GLI CKMVAN,

Def endant .

CONSENT DECREE
WHEREAS the parties desire to resolve amcably all the clains
raised in these suits, including the plaintiffs' clainms under the
Equal Credit Opportunity Act (“Ecoa”), 15 U S.C. § 1691, et seq.,

and the Adm nistrative Procedure Act ("apa"), 5 U S.C § 551, et

seg.; and

WHEREAS the parties have agreed upon nutually satisfactory
terns for the conplete resolution of all the clains that have, or
could have, been asserted by the plaintiffs in this litigation;

and




VWHEREAS, in light of the renedial purposes of this Consent
Decree, the parties intend that it be liberally construed to
ef fectuate those purposes in a manner that is consistent with |aw,
and

WHEREAS t he parties have entered into this Consent Decree for
the purpose of ensuring that in their dealings with USDA all
class nenbers receive full and fair treatnent that is the sane as
the treatnment accorded to simlarly situated white persons;

NOW THEREFORE, the plaintiffs and the defendant, Dan
G ickman, Secretary of the United States Departnment of Agriculture
("USDA"), hereby consent to the entry of this decree with the
foll owi ng terns:

1. Definitions

The following terns shall have the follow ng neanings for
pur poses of this Consent Decree.

(a) The term "adjudicator" shall nmean the person or persons
who is/are assigned by the facilitator to decide Track A clains
under ¢ 9, below, and to resolve issues of tolling under q 6,
bel ow.

(b) The term "arbitrator" shall nean Mchael K Lewi s of ADR
Associ ates, and any other person or persons who he assigns to
decide Track B clains under q 10, bel ow

(c) The term "claimant" shall mean any person who submts a

claim package for relief under the terns of this Consent Decree.




(d) The term "clai mpackage" shall nmean the materials sent
to claimants who request them in connection with submtting a
claimfor relief under the provisions of this Consent Decree. The
cl ai m package will include (i) a claimsheet and election form and
a Track A Adjudication claim affidavit, copies of which are
attached hereto as Exhibit A and (ii) associated docunmentation
and instructions.

(e) The term "class counsel” shall nean Al exander J. Pires,

Jr. and Phillip L. Fraas, Lead Counsel for nenbers of the class

defined in 9 2(a), infra. In addition, the follow ng counsel and
law firnms have been acting, and wll continue to act, as O
Counsel in this case: J.L. Chestnut, of Chestnut, Sanders,

Sanders & Pettaway, P.C., Selma, AL.; T. Roe Frazer of Langston,
Frazer, Sweet & Freese, P.A., Jackson, Ms.; Hubbard Saunders, 1V,
of The Terney Firm Jackson, Ms.; OQhello Cross, of O oss, Kearney
& McKissic, Pine Bluff, AR, Gerard Lear of Speiser Krause,
Arlington, VA ; and WlliamJ. Smth, Fresno, CA

(f) The term "credit" shall nean the right granted by a
creditor to a debtor to defer paynent of debt or to incur debt and
defer its paynent or to purchase property or services and defer
paynent therefor.

(g) The term "defendant's counsel" shall nmean the United

States Departnent of Justice.




(h) The term "discrimnation conplaint” shall nmean a
comruni cation froma class nenber directly to USDA, or to a nenber
of Congress, the Wite House, or a state, local or federal
official who forwarded the class nenber's conmmunication to USDA,
asserting that USDA had discrimnated against the class nenber on
the basis of race in connection with a federal farm credit
transaction or benefit application

(i) The term "facilitator" shall nean the Poorman-Dougl as
Corporation, which shall receive clainms pursuant to this Consent
Decree and assign clains to adjudicators and arbitrators for final
resol ution. The parties may, by agreenent and wi thout the Court's
approval, assign to the facilitator such additional tasks related
to the inplenentation of this Consent Decree as they deem
appropri ate.

(3) The term "preponderance of the evidence" shall nean
such relevant evidence as is necessary to prove that sonething is
nore |likely true than not true.

(k) The term "priority consideration" neans that an
application wll be given first priority in processing, and with
respect to the availability of funds for the type of |oan at issue
anong all simlar applications filed at the same tine; provided,
however, that all applications to be given priority consideration
will be of equal status.

(1) The term "substantial evidence" shall nean such rel evant

evi dence as appears in the record before the adjudicator that a
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reasonabl e person m ght accept as adequate to support a concl usion
after taking into account other evidence in the record that fairly
detracts from that conclusion. Substantial evidence is a |ower
standard of proof than preponderance of the evidence.

(m) The term "USDA" shall include the United States
Depart ment  of Agriculture and al |l of its agenci es,
instrumentalities, agents, officers, and enployees, jncluding, but
not limted to the state and county commttees which adm nister
USDA credit prograns, and their staffs.

(n) The term "USDA |istening session"” shall nean one of the
neetings of farmers and USDA' s representatives conducted by USDA' s
Cvil R ghts Action Team between January 6, 1997 and January 24,
1997.

2. Class Definition

(a) Pursuant to Fed. R Gv. P. 23(b)(3) the Court hereby
certifies a class defined as foll ows:

All  African Anmerican farmers who (1) farmea, or
attenpted to farm between January 1, 1981 and December

31, 1996; (2) applied to the United States Departnment
of Agriculture (USDA) during that time period for
participation in a federal farm credit or benefit
program and who believed that they were discrimnated
against on the basis of race in USDA's response to that
application; and (3) filed a discrimnation conplaint on
or before July 1, 1997, regarding USDA's treatnent of
such farmcredit or benefit application.

(b) Any putative class nenber who does not wish to have his
claims adjudicated through the procedure established by this

Consent Decree may, pursuant to Federal Rule of Civil Procedure




23 (c)(2), request to be excluded fromthe class. To be effective,
the request nust be in witing and filed with the facilitator
within 120 days of the date on which this Consent Decree is
ent ered.

3. Duties of Facilitator

(a) Poor man- Dougl as Cor por ati on shal | serve as the
facilitator and shall perform the follow ng functions:

(i) publish the Notice of Cass Settlenment in the manner
prescribed in q 4, below,

(ii) mail claimpackages to clainmants who request them

(iii1) process conpleted claimpackages as they are received,

(iv) determne, pursuant to the terms of this Consent Decree,
which claimants satisfy the class definition as contained in q
2(a) ;

(v) transmt to adjudicators claim packages submtted by
claimants who contend that they are entitled to participate in the
claims process due to equitable tolling of ECOA’s statute of
[imtations under the particular circunstances of their claim

(vi) transmt to the adjudicator the clains packages of
class nenbers with ECOA clains who el ect to proceed under Track A

(vii) transmt to the arbitrator the clainms packages of
class nenbers with ECOA clains who el ect to proceed under Track B;

(viii) transmt to the adjudicator the clains packages of

cl ass nmenbers who assert only non-credit benefit clains; gnd




(ix) maintain and operate a toll-free telephone nunber to

provide information to interested persons about the procedure for
filing clains under this Consent Decree.

(b) The facilitator's fees and expenses shal| be paid by
USDA.

4. Class Notice Procedure

(a) Wthin 10 days after the entry of the Oder granting
prelimnary approval of this Consent Decree the facilitator shall
mail a copy of the Notice of Cass Certification and Proposed
O ass Settlenment (a copy of which is attached hereto as Exhibit B)
to all then-known nenbers of the class.

(b) As soon as possible after entry of the Oder granting
prelimnary approval of this Consent Decree the facilitator shall
take the foll ow ng steps:

(i) arrange to have 44 commerci al s announcing the prelimnary
approval of the Consent Decree and the time and place of the
fairness hearing aired on the Black Entertai nment Network, and 18
simlar comercials on Cable News Network, quring a two-week
peri od;

(i1) arrange to have one-quarter page advertisenents
announci ng the prelimnary approval of the Consent Decree and the
time and place of the fairness hearing placed in 27 gener al
circulation newspapers, and 115 African-Anerican newspapers, in an

18-state region during a two-week period; and




(iii) arrange to have a full page advertisenent announcing
the prelimnary approval of the Consent Decree and the time and
pl ace of the fairness hearing placed in the editions of TV Quide
that are distributed in an 18-state region, and a half page
advertisenment in the national edition of Jet Magazine.

(c) USDA shall use its best efforts to obtain the assistance
of community based organizations, jncluding those organizations
that focus on African-Anerican and/or agricultural jgssyes, in
conmmuni cating to class nenbers and potential class nenbers the
fact that the Court has prelimnarily approved this Consent Decree
and the time and place of the fairness hearing.

5. Cass Menbership Screening; El ection by d ainant;
Processing.

(a) The facilitator shall send claim packages to clainants

who request them

(b) To be eligible to obtain relief pursuant to this Consent
Decree, a claimant nust conplete the claimsheet and return it and
any supporting documentation to the facilitator. The cl ai mant
must also provide to the facilitator evidence, in the form
described below, that he filed a discrimnation conplaint between
January 1, 1981 and July 1, 1997:

(i) a copy of the discrimnation conplaint the claimnt filed
with USDA, or a copy of a USDA document referencing the

di scrim nation conplaint; or




(ii) a declaration executed pursuant to 28 U S.C § 1746 by
a person who is not a nmenber of the claimant's famly and which
(1) states that the declarant has first-hand know edge that the
claimant filed a discrimnation ~conplaint wth USDA and
(2) describes the manner in which the discrimnation conplaint was
filed; or

(iii) a copy of correspondence fromthe claimant to a nenber
of Congress, the Wite House, or a state, local, or federal
official averring that the claimant has been discrinnated
agai nst, except that, in the event that USDA does not possess a
copy of the correspondence, the claimant also shall be required to
submt a declaration executed pursuant to 28 U S.C. § 1746 by the
claimant stating that he sent the correspondence to the person to
whom it was addressed; or

(iv) a declaration executed pursuant to 28 U S.C. § 1746 by
a non-famlial wtness stating that the wtness has first-hand
know edge that, while attending a USDA |istening session, or other
neeting with a USDA official or officials, the claimnt was
explicitly told by a USDA official that the official would
investigate t hat specific claimant's or al conpl ai nt  of
di scrim nation.

(c) In order to be eligible for relief under 99 9 or 10,
below, a claimant mnust submt his conpleted claim package to the
facilitator postrmarked within 180 days of the date of entry of
this Consent Decree, except that a clainmant whose claim is
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otherwise timely shall have not less than 30 days to submit a
decl arati on pursuant to subparagraph (b) (iii), above, after being
directed to do so without regard to the 180-day peri od.

(d) At the tinme a claimant who asserts an ECOA claim submits
his conpleted claim package, he nust elect whether to proceed
under Track A see 91 9, below, or Track B see 9 10, bel ow, except
that claimants whose clains arise exclusively under non-credit
benefit progranms shall be required to proceed under Track A A
class nenber's election wunder this subparagraph shall be
i rrevocabl e and excl usive.

(e) Each conpleted claim package nust be acconpanied by a
certification executed by an attorney stating that the attorney
has a good faith belief in the truth of the factual basis of the
claim and that the attorney has not and will not require the
claimant to conpensate the attorney for assisting him

(f) Wthin 20 days of receiving a conpleted claim package
the facilitator shall determne, pursuant to subparagraph (b),
above, whet her the claimant is a menber of the class as defined
by 2(a). If a claimant is determned to be a class nenber, the
facilitator shall assign the class nenber a consent decree case
nunber, refer the claim package to an adjudicator or an
arbitrator, as appropriate, and send a copy of the entire claim
package to the class counsel and defendant's counsel along with a
notice that includes the class nenber's nane, address, telephone
nunber, social security nunmber, consent decree case nunber, and

10




that identifies the track wunder which the class nenber is
pr oceedi ng. If a claimant is found not to be a class nenber, the
facilitator shall notify the claimant and the parties' counsel of
that finding.

(g0 A claimant who satisfies the definition of the class in
q 2(a), above, but who fails to submit a conpleted claim package
within 180 days of entry of this Consent Decree nmay petition the
Court to permt him to nonetheless participate in the clains
resolution procedures provided in 99 9 & 10, bel ow. The Court
shall grant such a petition only where the clainmant denonstrates
that his failure to submt a tinely claimwas due to extraordi nary
ci rcunst ances beyond his control.

6. Tolling of ECOA’'s Statute of Limtations.

(a) In addition to the class defined herein, a person who
otherwise satisfies the criteria for nenbership in the class
defined in 9 2(a), above, but who did not file a discrimnation
conplaint until after July 1, 1997, shall be entitled to relief
under this Consent Decree by denonstrating, consistent with lrwin

v. United States, 498 U.S. 89 (1990), that:

(i) he has actively pursued his judicial renedies by filing
a defective pleading during the applicable statute of limtations
peri od;

(ii) he was induced or tricked by USDA s m sconduct into
allowing the filing deadline for the applicable statute of
limtations period to pass; or

11



(iii) he was prevented by other extraordinary circunstances
beyond his control from filing a conplaint in a timely mnner,
provi ded that excusable neglect shall not qualify as extraordinary
ci rcunmst ances.

(b) Wthin 10 days of a receiving a conpleted claim package
froma person who did not file a discrimnation claimuntil after
July 1, 1997, the facilitator shall forward the claim to an
adj udi cat or. The adjudicator shall then determ ne whether the
claimis timely pursuant to subparagraphs (a)(i), (ii), or (iii),
above. If the claimis found to be qualified under subparagraph
(a), above, the adjudicator shall return the claim package to the
facilitator, along with a witten determination to that effect.
The facilitator shall then process the claim pursuant to 9 5(f),
above, and the claimant shall be eligible for the relief provided
herein for class nenbers. If the claim is found by the
adj udi cator to be untinely, the adjudicator shall return the claim
package to the facilitator with a witten determnation to that
effect. The facilitator shall pronptly notify the claimnt of the
adj udi cator's deci sion.

7. Interim Adm nistrative Relief

Upon being advised by the facilitator that a clainant
satisfies the class definition in 9 2(a), above, or that a
claimant has net the criteria for equitable tolling under 9 6,
above, USDA shall inmediately cease all efforts to dispose of any
forfeited real property fornerly owned by such person. USDA al so
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will refrain from foreclosing on real property owned by the
claimant or accelerating the claimant's loan account; however,
USDA may take such action up to but not including foreclosure or
accel eration that is necessary to protect its interests. USDA may
resume its efforts to dispose of any such real property after a
final decision in USDA's favor on the class nenber's claim
pursuant to 99 9 or 10, bel ow

8. Response by USDA to a Track A Referral Notice

In any Track A case USDA may, W thin 60 days after receipt of
the materials and notice the facilitator is required, pursuant to
q 5(f), above, to furnish to USDA with respect to persons who are
deternined to be class nenbers, provide to the adjudicator
assigned to the claim and to class counsel, any infornmation or
materials that are relevant to the issues of Iliability and/or
damages.

9. Track A — Decision by Adjudicator

(a) In cases in which a class nenber asserts an ECOA
violation and has elected to proceed under Track A:

(i) the adjudicator shall, wthin 30 days of receiving the
material required to be submtted by the class nmenber under 9 5,
along with any material submtted by defendant pursuant to q 8,
above, determne on the basis of those materials whether the class
nmenber has denonstrated by substantial evidence that he was the
victim of race discrimnation. To satisfy this requirenent, the
cl ass nenber nust show that:

13



(A) he owned or |eased, or attenpted to own or |ease, farm
| and;

(B) he applied for a specific credit transaction at a USDA
county office during the period identified in 9 2(a), above;

(C the loan was deni ed, provided |ate, approved for a | esser
anount than requested, encunbered by restrictive conditions, or
USDA failed to provide appropriate loan service, and such
treatment was |less favorable than that accorded specifically
identified, simlarly situated white farmers; and

(D USDA's treatnment of the |loan application led to economc
damage to the class nenber

(ii) The adjudicator's decision shall be in a format to be

agreed upon by the class counsel and defendant's counsel, and
shall include a statenent of the reasons upon which the decision
i s based.

(iii) I'n any case in which the adjudicator decides in a class
menber's favor, the followng relief shall be provided to the
cl ass nmenber:

(a) USDA shall discharge all of the class nenber's
out standi ng debt to USDA that was incurred under, or affected by,
the progran(s) that was/were the subject of the ECOA clain(s)
resolved in the class nenber's favor by the adjudicator

(B) The class nenber shall receive a cash paynent of $50, 000
that shall be paid from the fund described in 31 US C § 1304

("the Judgrent Fund");
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(© an additional paynment equal to 25% of the sum of the
paynent nmade under subparagraph (B), above, and the principal
anount of the debt forgiven under subparagraph (A), above, shal
be made by el ectronic neans directly fromthe Judgnment Fund to the
I nternal Revenue Service as partial paynent of the taxes owed by
the class nmenber on the anobunts paid or forgiven pursuant to those
provi si ons;

(D) The injunctive relief made available pursuant to 9 11,
bel ow, and

(E) The immediate term nation of any forfeiture proceedings
that USDA has initiated against any of the class nenber's rea
property in connection with the ECOA clain(s) resolved in the
class nenber's favor by the adjudicator; and the return of any
USDA inventory property that formerly was owned by the class
menber but which was foreclosed in connection with the ECOA
clainm(s) resolved in the class menber's favor by the adjudicator.

(iv) If the adjudicator determnes that a class nenber's
claimis not supported by substantial evidence, the class nmenber
shall receive no relief under this Consent Decree.

(v) The decision of the adjudicator shall be final. The
parties hereby agree to forever waive their right to seek review
in any court or before any tribunal of the decision of the
adjudicator with respect to any claimthat is, or could have been

deci ded by the adjudicator.
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(b) In cases in which a class nenber asserts only non-credit
claims under a USDA benefit program

(1) the adjudicator shall, wthin 30 days of receiving the
material required to be submtted by the class nmenber under q 5,
along with any material submtted by defendant pursuant to q 8,
above, determ ne on the basis of those materials whether the class
nmenber has denonstrated by substantial evidence that he was the
victim of race discrimnation. To satisfy this requirenent, the
cl ass nmenber mnust show that:

(A) he applied for a specific non-credit benefit program at
a USDA county office during the period identified in q 2(a),
above; and

(B) his application was denied or approved for a |esser
amount than requested, and that such treatnment was different than
the treatnment received by specifically identified, simlarly
situated white farmers who applied for the sanme non-credit
benefit.

(ii) The adjudicator's decision shall be in a format to be
agreed upon by the parties, and shall include a statenment of the
reasons upon which the decision is based.

(iii) I'n any case in which the adjudicator decides in a class
menber's favor, the following relief shall be provided to the

cl ass nenbers:
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(A) USDA shall pay to the class nenber the anount of the
benefit wongly denied, but only to the extent that funds that may
lawfully be used for that purpose are then avail able; and

(B) The injunctive relief nmade avail able pursuant to 9 11(c)-
(d), below.

(iv) If the adjudicator determnes that a class nenber's
claimis not supported by substantial evidence, the class nenber
shall receive no relief under this Consent Decree.

(v) The decision of the adjudicator shall be final. The
parties hereby agree to forever waive their right to seek review
in any court or before any tribunal of the decision of the
adj udicator with respect to any claimthat is, or could have been
deci ded by the adjudicator.

(c) The adjudicator's fees and expenses shall be paid by
USDA.

10. Track B — Arbitration

(a) Wthin 10 days of receiving the conpleted clai m package
of a class nmenber who has elected to proceed under Track B, the
arbitrator shall notify the class nenber and defendant of the date
on which an evidentiary hearing on the class nenber's claim wl|
be hel d. The hearing shall be scheduled for a date that is not
| ess than 120 days, nor nore than 150 days, fromthe date on which
the hearing notice is sent.

(b) At least 90 days prior to the hearing described in
subpar agraph (a), above, USDA and the class nenber shall file with
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the arbitrator and serve on each other a list of the wtnesses
they intend to call at the hearing along wth a statenent
describing in detail the testinony that each witness is expected
to provide, and a copy of all exhibits that each side intends to
i ntroduce at such hearing. The parties shall be required to
produce for a deposition, and for cross examnation at the
arbitration hearing, any person they identify as a wtness
pursuant to subparagraph (a), above.

(c) Each side shall be entitled to depose any person |isted
as a witness by his opponent pursuant to subparagraph (b), above.

(d) D scovery shall be conmpleted not I|ater than 45 days
before the date of the hearing described in subparagraph (a),
above.

(e) Not less than 21 days prior to comencenent of the
hearing described in subparagraph (a), above, each side shall (i)
notify the other of the names of those w tnesses whom they intend
to cross-examne at the hearing; and (ii) file with the arbitrator
menor anda addressing the |legal and factual issues presented by the
class nenber's claim

(f) The hearing shall be conducted in accordance with the
Federal Rules of Evidence. Al direct testinony shall be
introduced in witing and shall be filed with the arbitrator and
served on the opposing side at |east 30 days in advance of the
hearing. The hearing shall be Iimted in duration to eight hours,
with each side to have up to four hours within which to cross
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examne his opponent's wtnesses, and to present his |egal

argument s.
(g) The arbitrator shall issue a witten decision 30-60 days
after the date of the hearing. |f the arbitrator determ nes that

the class nenber has denonstrated by a preponderance of the
evidence that he was the victimof racial discrimnation and that
he suffered damages therefrom the class nenber shall be provided
the followi ng relief:

(i) actual danmages as provided by ECOA, 15 U. S.C. § 1691e(a)
to be paid fromthe Judgnent Fund,

(ii) USDA shall discharge all of the <class nenber's
outstanding debt to the Farm Service Agency that was incurred
under, or affected by, the program(s) that were the subject of the
clainm(s) resolved in the class nenber's favor by the arbitrator;

(iii) The injunctive relief nmade avail able pursuant to q 11,
bel ow, and

(iv) The imediate termnation of any forfeiture proceedings
that have been initiated against any of the class nenber's real
property in connection with the ECOA clain(s) resolved in the
class nmenber's favor by the arbitrator, and the return of any USDA
inventory property that was fornmerly owned by the class nmenber but
whi ch was foreclosed in connection with the ECOA clain(s) resol ved
in the class nenber's favor by the arbitrator.

(h) If the arbitrator rules in the defendant's favor, the
class nmenber shall receive no relief under this Consent Decree.
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(1) The decision of the arbitrator shall be final. The
parties hereby agree to forever waive their right to seek review
in any court or before any tribunal of the decision of the
arbitrator with respect to any claimthat is, or could have been
decided, by the arbitrator.

(k). The arbitrator's fees and expenses shall be paid by
USDA.

11. O ass-Wde Injunctive Relief

(a) USDA will provide each class nenber who prevails under 99
9(a) or 10 with priority consideration, on a one-tinme basis, for
the purchase, |ease, or other acquisition of inventory property to
the extent permtted by |aw A class nenber nust exercise his
right to the relief provided in the preceding sentence in witing
and within 5 years of the date this order.

(b) USDA will provide each class nenber who prevails under
99 9(a) or 10 with priority consideration for one direct farm
ownership |l oan and one farm operating loan at any tine up to five
years after the date of this Order. A class nenber must notify
USDA in witing that he is exercising his right wunder this
agreenent to priority consideration in order to receive such
consi derati on.

(c) Any application for a farm ownership or operating | oan,
or for inventory property submtted within five years of the date
of this Consent Decree by any class nmenber who prevails under 99
9 or 10, wll be viewed in a light npost favorable to the class
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menber, and the anount and terns of any loan wll be the nost
favorable permitted by |aw and USDA regul ations. Nothing in the
preceding sentence shall be construed to affect in any way the
eligibility criteria for participation in any USDA loan program
(d) I'n conjunction with any application for a farm ownership
or operating loan or for inventory property submtted by a class

menber who prevails under 99 9 or 10, above, USDA shall, at the

request of such class nember provide the class menber wth
reasonabl e technical assistance and service, including the
assi stance of qualified USDA enpl oyees who are acceptable to the
class nmenber, in connection with the class nenber's preparation
and subm ssion of any such application.

12. Moni t or

(a) USDA shall, subject to class counsel's approval,
establish an independent Mnitor who shall report directly to the
Secretary of Agriculture ("the Secretary"). The Monitor shall
remain in existence for a period of five years and nay be renoved
only for good cause.

(b) The Monitor shall:

(1) Make periodic witten reports (not less than every six
nmonths) to the Secretary and class counsel and defendant's counsel
on the good faith inplenmentation of this Consent Decree,

(ii) Attenpt to resolve any problens that any class nenber

may have with respect to any aspect of this Consent Decree; and
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(iii) Be available to class nenbers and the public through a
toll-free tel ephone nunber in order to facilitate the |odging of
any consent decree conplaints and to expedite their resolution.

(c) If the Mnitor is unable within 30 days to resolve a
probl em brought to his attention pursuant to subparagraph (ii),
above, he may file a report with the parties' counsel who may, in
turn, seek enforcenent of this Consent Decree pursuant to q 13,
bel ow.

13. Enf or cenent  Procedur es

Bef ore seeking any order by the Court concerning the alleged
violation of any provision of this Consent Decree, the parties
must comply with the follow ng procedures:

(a) The person seeking enforcenent of a provision of this
Consent Decree shall serve on his opponent a witten notice that
describes with particularity the tern(s) of the Consent Decree
that are alleged to have been violated, the specific errors or
onmi ssions upon which the alleged violation is based, and the
corrective action sought. The person alleging the violation shall
not informthe Court of his allegation at that tine.

(b) The parties shall make their best efforts to resolve the
matter in dispute without the Court's involvenent. |f requested
to do so, the novant shall provide to his opponent any information
and materials available to the nmovant that support the violation

alleged in the notice.
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(c) The person who served the notice of violation pursuant

to subparagraph (a), above, may not nove for enforcenent of this

Consent Decree until at least 60 days after the date on which he
served the noti ce.

14, Attorney's Fees

(a) dass counsel (for thenselves and all of-counsel) shal
be entitled to reasonable attorney's fees and costs under ECQOA 15
US C § 1691e(d), and to reasonable attorney's fees, costs, and
expenses under the APA, 28 U S.C. § 2412(d) (as appropriate), that
are generated in connection with the filing of this action and the
i npl ementation of this Consent Decree. Def endant reserves the
right to challenge any and all aspects of class counsel's
application for fees, costs, and/or expenses.

(b) Recogni zing the fees, costs, and/or expenses already
incurred, and given the anticipated fees, costs, and/or expenses
to be incurred by class counsel in the inplenmentation of this
Consent Decree, defendant will nake a one-tinme paynment to class
counsel of 61,000,000 as a credit toward class counsel's
application for attorney's fees, «costs, and/or expenses. The
paynment shall be made to class counsel and of counsel (payable to
Al exander J. Pires, Jr. and Phillip L. Fraas) within 20 days of
the date on which this Consent Decree is entered by the Court.
This one-tine paynent shall be credited against any ultinmate award
or negotiated settlenent of fees, costs, and expenses, and to the
extent any such ultimate award or settlenent is less than this
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one-time payment, class counsel shall refund to defendant the

entire anount by which this one-tine paynent exceeds the award or

settl ement anount.

(c) The provision of attorney's fees, costs, and/or expenses
in this Consent Decree is by agreenent of the parties and shall
not be cited a precedent in any other case.

15. Parties' Respective Responsibilities

No party to this Consent Decree is responsible for the
performance, actions, or obligations of any other party to this
Consent Decr ee.

16. Fai rness Hearing

(a) Upon the parties' execution of this Consent Decree, the
parties shall transmt the Decree to the Court for prelimnary
approval ; request that the Court schedule a fairness hearing on
the Consent Decree; and request that the Court, upon issuance of
an order granting prelimnary approval of this Decree, jgssye an
order setting aside the dates currently scheduled for trial and
staying this litigation.

(b) Wthin 5 days of the execution of this Consent Decree by
class counsel and defendant's counsel, the Notice of  ass

settlenent provided for in 9 4, above, containing, inter alia, a

notice of the fairness hearing on this Consent Decree shall be

sent to all known, potential nenbers of the class. The fairness
hearing will be held at 10:00 AM on March 2, 1999, in Courtroom 20
of the E. Barrett Pettyman United States Courthouse at 3rd St. and
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Constitution Ave., N W, Washington, D.C. any objections to the
entry of this Consent Decree shall be filed not later than
February 15, 1999.

17. Fi nal Judgnent

If, after the fairness hearing, the Court approves this
Consent Decree as fair, reasonable, and adequate, a Final
Judgnent, the entry of which shall be a condition precedent to any
obligation of any party under this Consent Decree, shall be
entered dismissing with prejudice, pursuant to the terns of this
Consent Decree and Rule 41(a) (1) (ii) of the Federal Rules of Gvil
Procedure, all clains in the litigation.

18. Rel eases

As provided by the ordinary standards governing the
preclusive effects of consent decrees entered in class actions,
all nmenbers of the class who do not opt out of this Consent Decree
pursuant to 9 2(b), above, and their heirs, admnistrators,
successors, or assigns (together, the “Releasors”), hereby rel ease
and forever discharge the defendant and his admnistrators or
successors, and any departnent, agency, or establishment of the
defendant, and any officers, enployees, agents, or successors of
any such department, agency, or establishnent (together, the
“Releasees”) from -- and are hereby thensel ves forever barred and
precluded from prosecuting -- any and all clains and/or causes of
action which have been asserted in the Seventh Amended Conpl aint,
or could have been asserted in that conplaint at the tine it was
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filed, on behalf of this class, by reason of, or with respect to,
or in connection wth, or which arise out of, any nmatters alleged
in the conplaint which the Rel easors, or any of them have agai nst
t he Rel easees, or any of them It also is expressly understood
that any class-w de clains of race-based discrimnation in USDA s
credit prograns by nenbers of the class defined in 9 2(a), above
are barred unless the operative facts giving rise thereto did not
occur prior to the entry of this Decree.

19. Defendant's Duty Consistent Wth Law and Requl ati ons

Not hing contained in this Consent Decree or in the Final
Judgnent shall 1inpose on the defendant any duty, obligation or
requirenent, the performance of which would be inconsistent with
federal statutes or federal regulations in effect at the tine of
such perfornmance.

20. No Adm ssion of Liability

Neither this Consent Decree nor any order approving this
Consent Decree is or shall be construed as an adm ssion by the
defendant of the truth of any allegation or the validity of any
claim asserted in the conplaint, or of the defendant's liability
therefor, nor as a concession or an admssion of any fault or
omssion of any act or failure to act, or of any statenent,
witten docunment, or report heretofore issued, filed or nade by
t he defendant, nor shall this Consent Decree nor any confidential
papers related hereto and created for settlenent purposes only,
nor any of the ternms of either, be offered or received as evidence
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of discrimnation in any civil, crimnal, or admnistrative action
or proceeding, nor shall they be construed by anyone foOr any
purpose Wwhatsoever as an admssion or pr esunption of any
wrongdoi ng on the part of the defendant, NoOr as an adm ssion by
any party to this Consent Decree that the consideration to be
given hereunder represents the relief which could be recovered
after trial. However, nothing herein shall be construed to
preclude the use of this Consent Decree in order to effectuate the
consummati on, enforcenment, oOr nodification of its terns.

21. No Effect if Default

Subject to the terns of ¢ 17, above, and following entry by
the Court of Final Judgnent, no default by any person or party to
this Consent Decree in the performance of any of the covenants or
obligations under this Consent Decree, Or any judgment or order
entered in connection therewith, shall affect the dismssal of the
conplaint, the preclusion of prosecution of actions, the discharge
and rel ease of the defendant, or the judgnent entered approving
t hese provi sions.

22. Effect of Consent Decree if Not Approved

This Consent Decree shall not becone binding if it fails to
be approved by the Court or if for any reason it is rendered
ineffective in any judicial proceeding before initially taking
effect. Should it fail to becone binding, this Consent Decree

shall becone null and void and shall have no further force and
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effect, except for the obligations of the parties under this
par agr aph. Further, in that event: this Consent Decree; all
negotiations in connection herewith; all internal, private
di scussi ons anmong the Departnment of Justice and/or USDA conducted
in furtherance of the settlement process to deternine the
advisability of approving this Consent Decree; and all statenents
made by the parties at, or submitted to the Court during, the
fairness hearing shall be without prejudice to any person or party
to this Consent Decree, and shall not be deenmed or construed to be
an adm ssion by any party to this Consent Decree of any fact,
matter, or proposition.

23. Entire Terns of Agreenent

The terms of this Consent Decree constitute the entire
agreenent of the parties, and no statenent, remark, agreenment, or
understanding, oral or witten, which is not contained herein,
shal | be recogni zed or enforced.

24, Aut hority of C ass Counsel

Cl ass counsel who are signatories hereto hereby represent,
warrant, and guarantee that such counsel are duly authorized to
execute this Consent Decree on behalf of the plaintiffs, {pe
menbers of the plaintiff class, and all O -Counsel for the

plaintiffs.

28



25. Duty to Defend Decree

The parties to this Consent Decree shall enploy their best
efforts to defend this Consent Decree against any challenges to
this Consent Decree, in any forum

Consented to:

FRANK W HUNGER

ALEXANDER J. PIRES, Jr. Assi stant Attorney
CGener al
Conl on, Frantz, Phelan, Pires
& Leavy PH LI P D. BARTZ
1818 N. St., NW Deputy Assistant Attorney
Washi ngton, D.C 20036 Gener al

{202) 331-7050
DENNIS G LI NDER
Cvil Division

PHILLIP L. FRAAS
Tuttle, Taylor & Heron

1025 Thomas Jefferson St., N W M CHAEL SI TCOV

Washi ngton, D.C 20007 CARCLI NE LEW S- WOLVERTON

(202) 342-1300 DANI EL E. BENSING
CARLOTTA VELLS

O Counsel : Department of Justice

J. L. Chestnut Civil Division

O hello Cross 901 E Street, N W

T. Roe Frazer Washi ngt on, D.C. 20004

Cerald R Lear (202)-514-1944

Hubbard | Sanders, |V
Wllie Smth

SO ORDERED.

PAUL L. FRI EDVAN
DATE: United States District Judge
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